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PREFACE. 



This volume of the Digest will be the last of the present scries. To add 
to the number now issued would defeat in a great measure the object of 
a Digest, by destroying that facility of reference which it aims to secure. 
Moreover the first volume is out of print, and should it fall to my lot to 
undertake the work again, it will be to consolidate in one the entire juris- 
prudence of the province. The present volume brings the reports down 
to the commencement of the new series carried on by Mr. Kirby and 
his colleagues, under the name of the Mofiireal Law Reports^ and which, to 
my thinking, marks an important advance in the business of Law reporting 
in the Province, And when we take into account the valuable work 
supplied by La Revue Legale, as recently improved, and by the Quebec 
Law Bsports which appear to be edited with considerable care and 
credit, I think the profession here is to be congratulated on what is being 
done in the matter of reported jurisprudence. 

In this volume also, I have given a pretty thorough Digest of the public 
Statutes affecting this part of the country, during the years to which it 
refers, than which I can imagine nothing more useful to the practitioner, 
and which, I entertain no doubt, will be correspondingly appreciated. 

C« H. S« 
Montreal, May, i\$t, 1886. 
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ABANDONMENT. 

I. Declaration op, by Bbbtors arrested 
rjNDER Capias, see CAPIAS, INSOLVENCY. 

II. Of Property, see HYPOTHEC Dblais- 

SBMBNT. 

III. Of Wrecked Vesseu, see INSU- 
RANCE MARmE. 



ABATEMENT. 

I. Ok public Nuisance, see NULSANCE. 



ABDUCTION— Se^ CRIMINAL LAW. 



ABATTOIRS. 

I. Power op City op Montreal, with re- 
gard TO, see MUNICIPAL CORPORATIONS. 



ABSCONDING DEBTOR— 5<fe 
CAPIAS. 



ABSENTEES. 

I. Calling in, see Q. 48 Vic, Cap. 23. 

II. Service of, see DISTRIBUTION. Con- 
testation OF Report of. 



ACCEPTANCE. 

I. Of Delegation of Payment. 

II. Of Goods sold may be proved by parole. 
in. Op Succession. 

Delegation of 

1. Action for $3792.75 on the alleged ac- 
ceptance by Plaintiff of a delegation of pay- 
ment in a deed of sale from L to R of oate 
26th May, 1876^ whereby R, undertook to 
pay opposants m discharge of L, a hypothe- 
cary debt charged upon the property by L. 
in fovor of opposanta. The action alleged 
that the delegation became perfect by the 
due realization of the deed of the 26th May, 
1875 and that on the 26th March, 1877, the 
Appellants had, by notarial act, duly sigmfied 
their acceptance of the delegation of pay- 
ment and the Respondent had in consequen- 
ce become their personal debtor. R, pleaded 
that he had never become the personal 
debtor of the Appellants, that the deed of 
the 26th May, 1875, had been taken by him 
to secure an indebtedness of L, to him and 
was subject to a condition rSm4r€ until 
the Ist of Januaiy 1876. That L, remained 
in possession until the 23rd August 1876, 
when R reconveyed the proper^ to L who 
remained in possession until the 30th Jan- 
nary, 1877, when the appellant became the 



a^judicataire thereof at the Sherift's sale 
for $50,00, that the acceptance of the dele- 
gation after the sale on the 17 th March, 1877, 
si^iified the 26th March of the same year, 
could not render the respoiident personally 
liable, the indication of payment in the deed 
of the 26th May, 1875, having been expressly 
revoked by the retrocession of the 23rd Au- 
gust, 1876. The Appellants replied that the 
pretended retrocession could not liberate the 
respondent nor destroy the operation of the 
registration of his deed, moreover that he 
had paid sums on accoimt, acknowledged 
himself the personal debtor, frequently offer- 
ed and promised to pay, had asked for time 
and negotiated for a settlement. The receipts 
on account however were not conclusive of 
the object of the pa3rment. Held that as the 
formal acceptance was posterior to the retro- 
cession that there was no sufficient accept- 
ance to bind R. SocUti Per, de con. Jacques- 
Cartier & Eobinson, 1 Q. B. R. 32, & 4 L. N. 
38, Q. B., 1880. 

2. An acceptance of a delegation in a deed 
of sale whereby a sum of money is made 
payable to the party accepting, on condition 
of such party granting a discharge of the char- 
acter specified in the deed, compels the party 
so accepting to execute the discharge in 
question before suing to recover the money. 
Le Or6dit Foncier du Bos Canada & Thorn- 
ton 25, L. C. J., 243. S. C. R, 1880. 

3. Where a part of the price of a lot of land 
sold by a father and son conjointly had been 
delegated to the other children of the elder 
vendor some of whom were minors, and some 
years subsequently the purchaser resold i^ to 
the father — Held, in a contestation of the 
collocation of the part of the price so dele- 
gated that an acceptance of the delegation 
need not be express, but may be shown by 
acts and conduct, and as in the case in ques- 
tion, the vendor was himself the tutor of the 
minor, to whom was the delegation that there 
was a sufficient acceptance. Dostaler & 
Dupont 8, Q. L. R., 365, S. C. R., 1882. 

4. In November, 1874, a brother of plain- 
tiff sold to defendant an immoveable for the 
sum of $1000, one half payable in caeh and 
the other half to plaintiff in discharge of the 
vendor, by instalments. Another brother of 
plaintiff intervened in the deed and accepted 
for him. Plea that the defendant had paid to 
the vendor the balance due previous to ac- 
tion brought and had taken his discharge ; 
that the vendor was not indebted at the time 
to the plaintiff, that the plaintiff had not 
accepted the delegation previous to the pay- 
ment, and that the delegation was made only 
in the interests of the vendor. All these alle- 
gations were established by the proof and the 
plaintiff, on fails et articles, admitted that 
the vendor owed him nothing and that it was 
just a matter of accommodation between 
them, entered into for the convenience of the 
vendor and to put it out of his power to spend 
it. It also appeared that the brother who had 
accepted had no special power to do so, and 
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was simply employed to act for him in orai- 
nary afikirs. Held under these circumstances 
that the payment to the vendor was good 
payment and the action was dismissed. — 
J:0ajoU k Deaaulniers, 7^ Q. L. R., 272, 8. C. R., 
1881, 2, Q. B. R, 241, Q. B., 1882. 

5. A creditor received certain railway bonds 
as collateral security for notes of his debtor. 
In a suit to recover the bonds brought by the 
curator to the debtor's vacant succession, the 
creditor pleaded that the debtor had agreed 
to transfer the bonds to one G, for a price 
named and that G had assigned his rights to 
defendant. Held, that as there was no evi- 
dence that the obligation was accepted by G, 
prior to the insolvency or death of the debtor, 
it could not be urged as a defence to the 
action. (1) Pauzi & Senecal 7, L. N., 30, S. C. 
1884. 

II. Of goods sold may be proved by parole. 

6. Action in assumpsit for the price of a 
barrel of wine amounting to $100. Plea no7i 
debitaitis. Proof was that defendant had 
acknowledged to a third partv that he had 
purchased the wine and offered to sell him 
half of it. Held to be good evidence of accep- 
tance and that acceptance can be proved by 
parole Lemonier & CharUbois 5. L. N. 196. S. 
C. 1882, 

7. The declaration set up a sale by appel- 
lants to respondents of 500 to 800 barrels 
of refined pale seal oil, to arrive, at 57 4 cents 
per gal. cash, less 3 per cent, with the provi- 
sion that the appellant, should have the right 
to ship 100 to 2^ barrels additional to suit the 
vessel, the respondants to have the option of 
taking the same. The delivery of the oil was 
not to be made until the 1st August. That 
in accordance with the contract appellants 
shipped 778 casks of oil, which arrived in 
Montreal 1st July, 1880, that notice was given 
to the respondants of its arrival, and that L. 
and M. agents of appellants were instructed 
by respondents, through their agent to store 
the same as it was not then required ; that 
shortly after arrival and storage of the oil, 
respondents by their manager offered appel- 
lants agents to sell the oil at 60 cents per gal., 
that five barrels were sold at this rate, that 
respondents then advanced the price, that 
they finally refused to take the oil altogether 
and upon such refusal the oil was sold at the 
current market price and a loss of $3,094.71 
made, for which action was brought. All these 
transactions were verbal, and no writing could 
be produced as a commencement of proof. 
Plaintiff by various questions tried to intro- 
duce parole evidence but the questions were 
all over-ruled. On appeal from the interlo- 
cutory at enquSte the points urged were that 
it was necessaiy under Art. 1233. C. C. to 
prove the memorandmn in the first place, and 
secondly that proof of an acceptance, without 
a delivery sufficed to take the case out of 
the rule of the article and that such accept- 
ance could be proved by parole. 

(1) In appeal. 



Held in the Supreme Ct. overruling all the 
decisions in the Courts below,that the accept- 
ance under the circumstances described can 
be proved by parole. Munn ft Berger 6. L. N, 
363 & 27. L. C. J: 349. Q. B. A 10, S. C. Rep. 
512, Su. Ct., 1885. 

III. Op Succession. 

8. The father of the defendants died in- 
testate leaving little or no property of his own 
but indebted to plaintiff in the sum of 
$2,079.00. The property which he had held 
during his lifetime and which was of consider- 
able value was substituted to his children 
of whom seven and his widow, the defendants, 
survived him. The plaintiff, fifteen days after 
the decease of his debtor and before the delay 
allowed by the Code ( 1 ) to the heirs to accept 
or renounce had expired, proposed that they 
should sell him a right of redemption {droit de 
Hm&r€) which they had in a property once 
belonging to their father and offered $100 
for it. This was accepted, the transfer was 
made before notary and the money paid and 
divided between them. This was on the 2nd 
April, 1872. On the twenty-third May 1877, the 
defendants by acte before notary renounced 
the succession of their father and subsequent- 
ly, being sued for the $2,079, pleaded the re- 
nunciation and that the transaction of the 2nd 
April, 1872, was the result of fraud and artifice 
on the part of the plantiff. Evidence was ad- 
duced and showed that the notary who usually 
acted for the plaintiff had refused to receive 
the deed of the 2nd April, unless it was ex- 
plained to the heirs that their entering into 
the transaction would have the effect of ma- 
king the mliablo for all of their late father's 
debts, and that the deed was finally passed 
before another notary ; that plaintiff knew 
tliat the estate of the deceased was insolvent 
and inferentially that plaintiff devised the 
transaction with regard to the droit de r6miT6 
for the purpose of holding the heirs subse- 
quently for the debts ot the estate. Htld 
that these facts amounted to dol on the part 
of plaintiff,and defendants were entitled to be 
relieved of their acceptance of their fathers' 
estate implied thereby. Ayottt & Boucher y 
8, Q. L. R, 327, Q. B., 1882, & 9, S. C. Rep. 
460, Su. Ct. 1883. 



ACCEPTANCES. 

I. Liability of Acceptor, see BILLS OF 
EXCHANGE. 



ACCESS. 

1. Right op, see RIVERS, SERVITUDES. 



(i; The heir is allowed three months to make the 
Inventory, coontins from the time when the succes- 
sion devolved. He has moreover, in order to delibe- 
late upon his acceptance or renunciation a delay of 
forty (mys, which begins to ran from the day of the 
expuation of the three months for the Inventorjr or 
from the day of theclosine of the Inventory, if it 
be completed^ within the three months. 664» C. C. 



ACQUIESCENCE. 



ACTION. 
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ACCESSION. 

L In matters op Succession see SUCCES- 
SION. 

II. Right op see OWNERSfiriP. 



ACCIDENTS. 

I. LUBILITT FOR, WHEN CAUSED BY KBGLI- 

OENCE, see DAMAGES. 

II. LiABiLiTT OP MASTER Tokj see MASTER 
AND SERVANT. 

III. Liability op Municipal Corporations 
POR, see MUNICIPAL CORPORATIONS. 

IV. Lla-bility OP Parents pob, see PA- 
RENTS. 



ACCOMMODATION PAPER— Se^ 
BILLS OF EXCHANGE, Etc. 



ACCOUNT. 

* 

I. Action to, see ACTION en reddition. 

II. Liability op Executors to, see EXECU- 
TORS. 

III. Liability op Partners to, see PART- 
NERSHIP. 

IV. Op Tutorship. 

' 9. Where a tutor was condemned to give 
up possession of a certain immoveable pro- 
perty and to render an account of the rents 
and revenues thereof. Held that such account 
should be rendered under oath and the per- 
son who renders it, should take therein the 
same quality that he or she has in the 
action. Pilon & Brunette^ 11 R. L. 149, S. C. 
1880. 



ACCOUNTS. 
Between partners, see PARTNERSHIP. 



ACCOUNTANTS, 5^e EXPERTS. 



ACCROISSEMENT, ste ACCCESSION 



ACCUSATION. 

I. ACTK OP see CRIMINAL LAW Ixdict- 



MBNT. 



ACKNOWLEDGEMENT, sec EVI- 
DENCE, Admissions. 



ACQUIESCENCE. 

I. Does not give validity. 

II. In judoeuent, see APPEAL Evidbnob 



III. What is. 

I. Does not give vaudity. 

10. Where taxes are illegal in oonsequence 
of there being no valid assessment roll in ez- 
i«tenoe, acquiescence will not give validity to 
such assessment. Corporation de Chamhly & 
Seheffer. 7 L. N. 390, and M. U R. 1 Q. B. 42 
1884. 



ACQUITTAL— 5e« CRIMINAL LAW. 



ACQUHTANCE— 5fc PAYMENT, RR 

CEIPT. 



ACTE 



I. Authentic see DEEDS, EVIDENCE- 
NOTARIES. 

IL Sous SBiNo PRiVE See CONTRACTS. 



ACTE D'ACCUSATION.— S<?c CRIMI- 
NAL LAW INDICTMENT. 



or. 



ACTION 

I. Against. 
Heirs. 

II. By. 
Coproprietor. 
Usvfruciuary, 

III. Continued for costs see COSTS. 

IV. Cumulation of. 

V. Discontinuance of, see PROCEDURE. 

VI. En bornaoe. 

VII. En complainte. 

VIIL En d^olaration D'HrpOTHiquE. 

IX. En DEOLARATION DE PATERNITJ^. 

X. En destitution, see EXECUTORS. 
XL En partaoe. 

XII. En reddition de compte. 

XIII. En R^MiRE. 

XIV. En reintbgradb. 

XV. En repetition. 

XVI. En separation de bibns. 

XVII. En separation de corps. 

XVIIL For salary, see MASTER AND 
SERVANT. 

XIX. For penalty under Quebec Elections 
AoT, see ELECTION LAW. 

XX. Hypothecary. 

XXL Incompatible grounds of, see Cumc- 

CATION OF. 

XXII. In Ejectment. 

XXIIL Interest in, see INSOLVENCY. 

XXrV. Nature op. 

XXV. Notice of, set PROCEDURE. 

XXVI. On detailed account. 

XX Vn. On TRANSFER. 

XXVIIL Petitory see PLEADING. 
XXrX. Populairb. 
XXX. PoaaBsaoBT. 



ACTION. 



ACTION. 
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XXXL Ffio SOCIO, see ex rbdditiom. 

XXXII. QUAITTO MTKOBIS, scc SALE. 

XXXin. Qui Tam. * 

XXXIV. Rbdhibitort. 

XXXV. Rbvooatoby, see CONTRACTS. 

X XXVI . Rbsolittart see SALE. 
XXXVn. Right of. 

Where arises. 

XXXVm. Srbviob op, see PROCEDURE. 
XXXTX Suspension of. 
XL. To AcoouNT, see en rbddition. 
XLL To annul by laws, see MUNICIPAL 
CORPORATIONS. 
XLn. To bbcoveb Lboaoy. 

XLIII. To SBT ASIDE SHBBIFF'S SALE, See 
SALE JUDICIAL. 

XLTV. Undbb Lessor and Lessee Aot, see 
LESSORS AND LESSEES. 
XLV. Union of. 

L Against. 

li. Heirs^^^ln order to maintain an action 
against heirs, it is not necessary to allege they 
are so in virtue of a will, or in what manner 
they are so, nor in what manner they have 
accepted the succession but simply that they 
have done so or in other words it is sufficient 
tn such action to allege a right of action 
against the defendants, without setting up 
all itie means by which that right of action 
•rifles. Bcnoii <t Foster, 28 L. C. J., 267 S. C. 
1872. 

IL By. 

12. Ooproprieiors, — ^The plaintiff, was trans- 
ferree t)i a co-heir to an immoveable property 
of which the heirs had the simple property, 
before the death of him, from whom they 
derived, and who reserved the use of it to 
himself. After his death, the transferee took 
action, against the lessees of the property, 
fur his share of the rents and revenues 
thereof Defendant contested the action on 
several grounds, the principal of which were, 
that the plaintiff had no right to proceed 
alone without a partition and without the 
others heirs having been called in. Held that 
on the death of the usufructuary the rent 
belonged to the co-proprietors according to 
their several shares, and they could sue for 
the same, or each for his share without 
waiting for a partition of the property and 
without the necessitv of joining the others in 
the action. Labelled' Villeneuve, 28 L. C. J., 
254, C. C. 1872. 

13. But held at the same time, that until 
the lessees, had received formal notice of the 
death of the usufructuary, and of the rights 
of his representatives, they were justified in 
paying to the Ajbtomey of the deceased not- 
withstanding personal knowledge on their 
part of his death. /6. 

14. Usufructuary » — In an action by a 
usufructuary, legatee of her late husband 
deceased, to recover a claim due his estate 
Held that a usufructuary who does not even 
allege either that she is in possession of her 



usufruct, or that she has made an inventory, 
cannot by action collect the debts due to the 
estate. Abercromby ir Chaboty 7, Q. L. R., 
371 S. C. R. 1881. 

IV. Cumulation of. 

15. Action was brought for the recovery 
from defendant, of $1,400 being for the 
penalties alleged to have been incurred by 
him for having on or about the 18th October 
1880, at the election of a member to serve in 
the House of Commons, for the electoral dis- 
trict of Brome, illegally and corruptly offered 
and promised to give and pay divers sums of 
money to seven different persons voting in 
the said electoral district to bribe them 
to vote for Mr. M, then a candidate lor 
election. The declaration set forth seven dis- 
tinct offences against the bribery clause No. 
92 of the Dominion Election Act, 37 Vict. 
Cap. 9 by the defendant whereby he was 
subject to seven distinct and separate penal- 
ties of $200 and which were cumulated as to 
amount, and by one and the same action sued 
for the gross amount of such penalties. The 
defend^t filled an Exception dilatoire calling 
upon plaintiff to ms^e his option as to which 
one of said offences he intended to proceed 
upon alleging that plaintiff had illegally cum- 
ulated seven different offences in the same 
action. Held that suits under the Dominion 
Election Act of 1874, to recover penalties for 
bribery are civil suits for the recovery of debt, 
controled by the procedure governing actions 
in the Province in which they are instituted, 
and in consequence in this Province seven 
distinct and separate penalties for contraven- 
tion of the Election Act mav be ciunulated 
as to amount in one and the same action. 
Joyal & Saffordf 25 L. C. J., 166, S.C, 1881. 

VI. En boknagb. 

16. If after the institution of an action en 
bomage the parties come to a compromise 
and un'lerstanding as to the boundaries, no 
other proceedings can be made in the cause. 
McFaul & McFaul, 12 R. L., 597, S. C. 1864. 

17. The appelant in hia action en bomage al- 
leged that he and his auteurs were proprietors 
of lot No. 15 in the 7 th range of the township 
of Leeds and that there was a part of this lot 
which adjoined lot No. 14, belonging to res- 
pondant. In support of his title, appelant 
produced letters patent, granted to his 
father in September, 1 824, his fathers will of 
1 855, by which the lot in question was be- 
queathed to him and his brother James and 
a transfer from James to him of May 1871. Res- 
pondent objected that the probate of the will 
was not proved. But besides this it appeared 
that what was granted to appelants father by 
the letters patent containei^ 139 acres, while 
the two sons legatees had sold each his half 
as 100 acres, leaving a large gore which they 
pretended belonged to them, but of which 
there was no proof. In fact the proof of title 
was the other way as one of the brothers 
testified that the respondent had been in 
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possession of the disputed part. Held con- 
fimuDg the judgement of firat instance that 
the action could not be maintained for want 
of proof of title. Mann <k Hogan^ 8 Q. L. R. 
1.,&11B.L.334, Q.B. 1881. 

18 Sur une cLction tn homage, la Cour 

Sup^rieure a ordonni d un arpenteur defaire 
un plan dea lieux, d'Stablir lea lignes de divi 
Hon eonformSment d la lot, aux Hires et d la 
posaesHon dea parties, et dy poser dea homea 
pour delimiter difinitivement leura hiritagea. 
Deux op4raiUma ont eu lieu, en vertu de cet 
inierlocutoire, et dea homea ont 6t€ placiea 
chaque foia, dana deux lignea diffSrents, d 
une diatanee d environ dome pieda Vune de 
V autre. Le premier rapport aiUrejetiet le 
aecond homologu^. JugS : infirmani le juge- 
ment rendu en premihre inataneei lo. Que la 
Cour ne pouvait ordonner que dea homes 
fuaaent placiea aana dicider,par aonjugement, 
qitelle aerait la ligne de division oil lea homea 
devaient Hre placiea. Loiaelle d: Paradia,\, 
Q.B.R., 264., Q.B., 1881. 

19. — Que nonohatant lea arpeniagea qui ont 
eu lieu, il n^y a paa dana le doaaier, de aonniea 
auffiaantea pour itablir la ligne de diviaion 
entre lea hiritagea dea partiea, Ihid. 

20 Que la Cour peut, dana ce caa, ordonner 

un nouvelarpentageet la production dexiraita 
dea plana et livrea de renvoi officiela, ainai que 
dea extraita dea anciena ierriera et dea titrea 
enregiatria aux hureaux denregiairement, con- 
cemant lea hiritagea en queation, afin dy pui- 
aer lea informationa niceaaairea pour ordonner 
le homage, lb. 

21 Que leadipena duneaction en homage 

qui n^eat paa conteatie doivent Hre diviaia, et 
non pay is par le difendeur, Ih. 

22. Le Demandeur poui-sui vit le Difendeur, 
le 21 Janvier 1876, et il alleguait, dans sa 
declaration, qu'il 6tait proprietaire d'un cer- 
tain terrain dans le Township de Kildare 
contigu a un autre terrain, la propriete et en 
la possession du Difendeur en cette cause, et 
il demandait contre le Defendeur en cette 
cause, ime condamnation k $500 de domma- 
ges, et le bornage dans la forme ordinaire. 

Jug(§ : Que lors de Phomologation du rap- 
port de homage d'un arpenteur, la partie qui 
lait motion pour le rejet du rapport ne sera 
pas admise a alleguer que Parpen teur ne 
pourrait pas etre nomme. parce qu-il avait 
d6ja agi dans la cause, qu'il avait form6 son 
opinion et fait im rapport precedent qui a 6te 
rejete par la cour, pour cauee d'informalite, 
et que cette objection, si elle eut pu valoir, 
aurait dii etre faite lors de la nomination du 
meme arpenteur, en second lieu. (1) Forest d: 
Heathera, 11 R. L., 7, S. C. 1881. 

23. Qu'un arpenteur qui est nomme pour 
proc^der au homage dans une ligne determi- 
nee par la cour, et pour faire des precedes 
qui lui sont indiques dans le jugement, n'est 
pas tenu de se febire assermenter de nouveau, 
mais qu'H peut proceder sous son serment 
d'office. Qu'un rapport de la signification 
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d^un avis donne par 1 'arpenteur aux parties, 
constatant que Pavis a 6te signifi6 entre une 
heure et quatre heures de i'aprds-midi, est 
suffisant et qu'il indique suffisamment I'heure 
de la signification. Ih, 

24. Qu'un jugement, qui, dans une actioD 
en bornage, aprds avoir reoonnu le load du 
droit de la partie demanderesse, et avoir pro- 
nonce contre les pretentions de la partie 
defenderesse, ordonne le homage dana un 
lieu determine par le jugement, est repute 
definitif sur le fond, et non pas simplement 
interrogatoire, et que le meme tribunal ne 
peut, lors de I'audition finale de la cause, 
modifier ou changer les dispositions de ce 
jugement. Ih. 

25. Qu'un defendeur qui, dans une action 
en homage, plaide d'ahord par une defense 
en droit, puis par une defense en fait et sub- 
sidiairement, par une exception peremptoire 
dans laquelle tout en se declarant pr§t & 
borner, U emet des pretentions qui sont reje- 
tees par la cour, sera condamne k payer les 
frais de Paction. 76. 

26. In an action en homage between two 
neighboring proprietors, if one of the parties 
has more land than his deed calls for and the 
other less, it will be taken as a proof of the 
necessity of a change of boundary and an 
order to establish this, the judge may and 
should refer to the Cadaatre, land bookis and 
plans, but where one party has his proper 
quantity of land according to his deed and 
the other has not, he cannot object to the 
boundary line between them unless he put 
the proprietor on the other side into the 
cause as an interested party. Boulet d; Bour- 
doin, 12, R. L. 121 S. C. 1882. 

27. In an action en homage, the court ordered 
an amenteur to visit the place to establish 
whether, as pretended by defendant, a public 
highway intervened between his land and 
that of plaintiff and if not to make a report 
of the state of the premises to the CJourt. 
Leave to appeal was applied for on the ground 
that the Court had no right to refer the case 
to an arpenteur for that was to delegate its 
authority, and if the arpenteur was to be con- 
sidered an expert three should have been 
named instead of one. Leave to appeal refu- 
sed. L'Aini <Ss Hamel, 6 L. N. 154, Q, B. 1883. 

VII. En COMPLAINTE. 

28. In an action en complainte the plaintifi:' 
who proves his possession at the time of the 
trouble of which he complains, is presumed 
to have had possession from the date of the 
title which he produces, and he may, to com- 
plete his possession, join with his own that of 
his auieurn. Rondeau & Charhonneau, 11, 
R. L., 292, S. C. 1882. 

29. And where the defendant pleads pos- 
session by sufferance, he cannot m order to 
show title shew that the character of his posi- 
tion is changed, but on the contraiy it must 
be presumeil to have remained always the 
same. Ih. 
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30. And in such action, the Court will take 
notice of the titles of the parties in order to 
decide if the possession of the one or the 
other is sufficient to authorize a possessory 
action^ and may also base his judgment on 
the &ct, that the possession of one of the 
parties has been added to that of him from 
whom he derives his title in order to com- 
plete it. lb. 

Vni. EW DECLARATION D^HYPOTHiQUE. 

?1 n-In an action in declaration of hypo- 
thec ageunst the tiers detenteurs of an immo- 
veable property, the defendants pleaded that 
when tney purchased they were shown a 
statement between their immediate vendor 
aad plaintiff which plamtiff had acknowledged 
to be correct and had signed and which 
showed a balance due of $1,442.43, which had 
since been paid. Plaintiff demurred on the 
ground that the defendants could not plead 
matters personal to their vendor against 
whom plaintiff had judgment for the amount 
be claimed. Held that the plea was good and 
demurrer dismissed. J)Mb1ie & Kidston, 7 
Q.L.R.,43S.C.,188!. 

IX. En DiCLABATION OE PATERNITE. 

32. The Plaintiff tutor to a minor child 
sued the defendant in declaration of the pa- 
ternity and for the- maintenance of the chUd. 

The defendant pleaded a defense en fait 
and also the misconduct of the mother as 
well as a demurrer on the ground that he, 
the defendant, had not been given by the 
action the alternative of taking charge of the 
child. Held that neither the misconduct of 
the mother nor the ground of the demurrer 
were an answer to the action, but that as a 
eommencemeni de preuve par Scrit was want- 
ing, and there was nothmg but a question 
put by the defendant in cross examination 
of a witness to let in parole evidence that the 
proof was insufficient and the action ought 
to have been dismissed. Turcotte & Nacke^ 
7, Q. L. R. 196, S. C. R. 1881. 

33. In an action en declaration de pater- 
niU the defendant admitted the connection 
with the mother, but assigned a date which 
would disprove his paternity of the child, 
and there was jio evidence of improper con- 
duct on the part of the mother, otherwise. 
Heldf that the Court would give weight to 
her declarationr on oath that the defendant 
was the father. Absolute certainty in such 
cases is not required, it is sufficient to estab- 
lish a strong probability that the defendant is 
the &ther. Denault & BanvilUj 7 L. N. 
149 S. C. 

X. En destitution 

34. Action by certain legatees under the 
will of the late W. Y. asking for the removal 
of the defendant, sole surviving executor 
under the will ana for the appointment of a 

nuestrator to the estate. Proof that the 
sndant had advanced or lent money to 
two of his sons and. to others of the descen- 



dants of the testator to the amount of 
$17,000 without guarantee and that one of 
the persons to whom the money was so ad- 
vanced, had since died insolvent, that the 
defendant himself had paid no interest on 
the sums lent by him, and had neglected to 
pay a judgment against him for $939.29. Held 
that there was maladministration and peti- 
tion granted. Howard and Yule, 4, L. N. 126, 
S. C. 1881. 

XI. En paetaoe. 

35. The defendant in an action en partage 
has not the right to ask that the partition be 
delayed until the plaintiff, who has adminis- 
tered the property of which the partition is 
demanded, shall have rendered an account of 
his administration. Roy & Roy^ 12 R. L. 622 
S. C. 1884. 

XII. En eeddition de comfte. 

36. In an action en reddition in which an 
account had already been rendered but not 
accepted, and plaintiff had all the papers and 
vouchera in his possession, defendant was 
ordered to account in three weeks from the 
time plaintiff should produce the papers. 
Tremblay & Jodoin, 4 L. N. 359 S. C. 1881. 

37. An action en reddition de compte is 
premature if taken before the enterprise of 
which it asks an account is terminated. 
Berger & M^Uvier, 1 Q. B. R. 322, Q. B. 1881. 

38. The defendant being sued in an action 
to account, pleaded that he had already ren- 
dered an account to the plaintiff and produced 
one again with the plea. The plaintiff ins- 
tead of asking for judgment as to the obliga- 
tion of the defendant, to render an account 
proceeded to contest the accoimt filed. 
Judgment proceeded on the merits of the 
action at the same time as on the contestation 
of the account and was confirmed in appeal. 
Davis & Gushing, 12 R. L. 522 Q. B. 1864. 

39. But in another case. Held, that when 
the defendant pretends that he has not ren- 
dered an account but files one with his plea, 
the court should decide first as to the obliga- 
tion of the defendant to render an accoimt 
and order that an account be filed as deman- 
ded by the action, and a judgment which 
decided at the same time the obligation to 
render an account and the merits of the 
account filed was reversed in review. McAdam 
& Wilson 12 R. L. 523 S. C. 1882. 

40. In an action en reddition de compte if the 
pai'ties do not first proceed to judgment on 
the question of the liability of the defendant 
to render an account, but go on to contest it, 
the Court will adjudicate on the pretensions 
of the parties as submittecL Durochers d: 
Lauzon 12 R. L- 403 S. C. 1883. 

41. In an action to account, the defendants 
pretended that it was not true either in £Eust 
or in law that they had refused to render an 
account, as alleged in the declaration. They 
had in fact rendered their account in due 
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form, and the action should have been en di- 
bats de campU or en rSformaiionj ( Trudelle v. 
Roy, 4 L. C, Rep. 222, Cummings <k Tay 
lor, 4 L. G. Jut. 304.) Under any circumstan- 
ces the plaintiffs should not have asked that 
the defendants should be condemned to pay 
costs, and that they had the right to contest 
the action to that extent. Held that the 
rendering of an account d Vamiahle which 
hoB not been accepted does not relieve a ren- 
dant compte from the obligation of rendering 
an account en justice, but the defendant will 
not to be condemned to pay coats.^i) Muldoon d: 
Dunn, 7 L. N. 239, S. C., 1884. 

42. Where a defendant, in an action for an 
account of his administration of real estate 
under a special agreement, pleads, first, that 
he has never been put in default to render 
an account, and has always been ready to 
account, and files an account with his pleas, 
and further pleads that he owes nothing 
under the alleged agreement, held, that the 
account accompanying his plea will not be 
rejected on motion as irregular and prema- 
turely filed. Dor ion d Dorion, 7 L. N., 397, 
and M. L. K., 1 Q. B., 65, 1884. 

43. And an account rendered in such case 
should not be rejected on motion, on the 
ground that the chapter of disbursements 
contains items having no apparent connec- 
tion with the administration of the property, 
this being a question to be determineci only 
on a d^at de compte, lb. 

XIII. En RiiMiRi: 

44. Plaintiff brought action against defend- 
ant for the enforcement of his right of redemp- 
tion stipulated to be exercised within two 
years, and made a legal tender by a nota.ry of 
$9,500 which defendant refused, being the 
amount payable under the deed of redemp- 
tion. The action was served on the day 
before which the two years would have ex- 
pired. Held that the action en rSm&€ need 
not be returned into Court before the expira- 
tion of the stipulated delay. Trudel & Bou 
chard 27 L. C. J. 218, S. C. 1883. 

45. But such action is properly directed 
against the purchaser, notwithstanding that 
he may have abandoned the property in a 
hypothecary action against him and that a 
curator to the delaissement has been ap- 
pointeil, because such a delaissement does 
not divest the proprietor of his property but 
simply of the possession of it. It pretends 
that a deposit of money is unnecessary. lb, 

XIV. £k r£intbqrande. 

46. The plaintiff for about seventeen years 
previous to the acts complained of possessed 
and worked a certain Sugary on the South 
half of Lot No 26, in the 4th range of Shawe- 
negan. The defendant purchased the north 
half of the same lot in March 1880, immedi- 
diately preceding the action. There was no 
boundary line of any kind between the two 
half lots. In the spring, plaintiff gave permis- 
sion to one M. to work the sugary in ques- 

(1) In appeal. 



tion, M« went to the shanty, eahane, which 
the plaintiff had used for several years pre- 
viously for the working of the sugary and 
used a part of the sugar troughs and 
spouts which the phdn tiff had left in shanty 
from previous years. M. also tapped about 
200 trees and prepared firewood for boil- 
ing sap. The defendant then appeared, 
began to tap some of the trees and took pos 
session of a part of the sugar troughs and 
spouts which the plaintiff had left there from 
previous years, and even went so far as to 
consume the firewood cut bv M. for his own 
use. M. having remonstratea in vain reported 
what occurred to the plaintiff who. accompa- 
nied by witnesses, went to the shanty and 
fin^ling the defendant working there, asked 
him to leave, but the defendant refused. 
Plaintiff brought action en riintegrande. 
Defendant pleaded that such action did not 
lie without proof that the plaintiff had been 
dispossessed by violence and that the only 
action open to plaintiff was en bomage. 
Held that proof that defendant took posses- 
sion of the suga^ and material against the 
will of the plaintiff and persisted in holdjng 
them constituted violence in the eyes of the 
law, and plaintiff having ei\joyedhi8 property 
for seventeen years, was not bound to bring 
action en bomage, Gerbeau d: Blais, 7 Q.L1.R. 
13 S. C. R. 1880 

47. Action en rMntegrande, The plaintiff 
complained that the defendants had by vio- 
lence taken possession of his land to the 
damage of $200. The defendants pleaded 
that they had taken possession of the land 
with the consent of the plaintiff. The action 
was dismissed. Held ih&t it was proved that 
the defendants had entered into possession 
with the consent of the plaintiff and that the 
land was bought by the company for a sum 
of II 17, that therefore the present demand 
was inadmissible. Pigeon d; Montreal dc Sorel 
Railway Co, 6 L. N., 4, S. C. R.. 1882. 

48. An action en r6iniegrandc brought by 
the owner of a lot of land on the bank of the 
river Richelieu, complaining of the invasion 
of his possession of another piece of land 
forming part of an old road leading from the 
front road to the river, and being the conti- 
nuation of a road called the '^ Grande Ligne.'' 
Held that there had been nq dispossession 
and the evidence of title was conflicting and 
action dismissed. (1) Pinsonnault & Hubert, 7 
L. N, 276, Q. B. 1884. 

XV. En repetition. 

49. Action en rSpitiiion of the amount of a 
note paid by plaintiff to defendant Plaintiff 
paid a note on which he was second endorser. 

The note went to protest and defendant 
made plaintiff pay it. Having taken it up the 
plaintiff saw that it was not stamped and 
concluded that he had never been liable to 
pay it. Plea that the note had been stamped 
but that the stamps had fallen off. There was 
evidence of two witnesses that the note had 



(1) Id Supreme Court appeal allowed^ 1886. 
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been stamped and Held that under the stamp 
act there was no penalty after payment and 
as plamtifTs claim was in the nature of a pe- 
luuty for the absence of stamps, he had no 
ri^t to recover. Prevosi & Hochelaga Bank, 
4, L. N. 340, S. C. 1881. 

50. Where the plaintiff had paid voluntarily 
to a notary the amount of an account which 
he had presented to him held that he had 
no right of action to recover any portion of 
the money, though he established that the 
value of the services rendered was much 
less than what he had been charged for 
Pradet d: Guay, 11 R. L. 531. a B. 1882. 

XVI. En separation de bibns. 

51. A wife who sues in separation of pro- 
perty may before judgment declare that she 
has no reprises matrimoniales to exercise and 
that she intends to renounce the community, 
and in such case the Court will order that the 
jud^ent of separation be registered in the 
registry office of the registration division in 
which the parties have there domicile. 
J}esehamps & Ckarhonneau, 1 1 R. L. 556 S. C 
1878. Pepin A Labelle, 11 R. L. 558 S. C. 1882' 

XVII. £n SiPABATION DE CORPS ET DE BIENS, 

52. In a separation case the plaintiff (the 
wife) obtained an order to attach the mova- 
bles of defendant her husband for the protec- 
tion of her rights in the community. Under 
this order a seizure was made in the hands of 
the Banque Jacques-Cartier. The defendant 
presented a petition for the removal of the 
attachment as illegal and informal because it 
did not comply with Arts 834, 987, C. C. P. 
Plaintiff in reply cited Art, 204 C C, and 
Morgan & Emerson S.C. 1875 ( 1 ). Held that the 
attachment was well taken but that the 
husband would have a ri^ht to claim delivery 
of the property on assuming the responsibility 
of a judicial guardian. Gagnon & Lalonde, 4 
L.N. 85,S.C. 1881. 

53. In an action by a wife for separation 
from bed and board she asked by motion that 
the defendant, her husband, be forelosed from 
making any proof in the case unless he paid 
her attorney for conducting the case. She 
had already been granteed $20 per month 
alimony by the court. Motion refused. Mc- 
Dougall & Scott, 4 L. N. 323, S. C. 1881. 

54. Under no circumstances can the defen- 
dant be examined as a witness to an action 
en sfyaratixm de corps, to prove the plaintiff's 
case. Dueharme d: Loiselle, 27 L. 0. J. 145, 
S. C. 1883. 

XXL For penalty under Quebec Elections 
Act. 

55. Action to recover from [the Mayor 
and Secretary treasurer of the municipality 
of the Parish of St. Joseph de Chambly, the 
sum of $200 each for alleged violation of the 
Quebec Elections Act. The electorial list was 
to be in duplicate under section 12, one of 
which was to be kept in the Archives of the 

(1). Unreported. 



Municipality and the other to be transmitted 
to the Hegistrar of the registration division in 
which was situated the municipality, within 
eight days following the day upon which such 
list should have come into force, by the secre- 
tary Treasurer or by the Mayor, under a pe- 
nalty of $200 or of imprisonment of six months 
in default of payment againts each in case 
of contravention of tliis provision. It was 
charged against the Mayor and Secretary 
Treasurer that in 1880, they had omitted to 
transmit to the registrar within the eight 
days required, the duplicate in question 
whereby the penaHy of two hundred dollars 
against each was incurred. Demurrer on the 
ground that it did not follow that the defen- 
dants were liable to the penalty by non- 
transmission of the duplicate list because 
they had the right of transmitting with the 
same effect the copy mentioned in Section 
39, and it was not alleged thay they had not 
transmitted such copy. Hela incumbent in 
the plaintiff to aver not only that the dupli- 
cate referred to in Section 38, had not been 
transmitted, but that the copy mentioned in 
Section 39, had not been transmitted. Taver- 
nier d: Robert, 4, L. N. 131. S. C. 1881. 

56. In an action under the Dominion con- 
tested Elections Act ii} which demand se- 
veral penalties were joined. Held that a 
deposit of $50 for each penalty demanded 
should be made. Choquette d: Hubert, 10. 
Q.L.R, 192. Q.B. 1884. 

XX Hypothecary, see HYPOTHEC. 

57. In a hypothecary action it is not neces- 
sary to specifically allege, but it is necessary 
to prove, that the person creating the hypo- 
thec was proprietor and had the power to 
grant the mortgage in question. Union Bank 
& Nutbrown, 10 Q. L. K. 287, S. C. R., 1884. 

XXU. In ejectment. 

58. An action in ejectment under a lease 
from IstMay to 1st May instituted on the 
latter date on the ground that the lease had 
expired was held to be premature. DoncUd- 
son d: Charles 4 L. N. 35 Q. B. 1880. 

XXI II. Interest in. 

59 Assignees or transferees in virtue of a 
voluntary assignment by an insolvent for the 
benefit of his creditors have no legal status 
to appear and plead on behalf of the Insol- 
vent estate. Whitney d: Badeux, 12 R. L. 518 
S.C. 1861. 

60. Action by the assignees of the Canada 
Agricultural Insurance Co. for $200 being the 
amount of four calls often per cent each 
upon certain shares of the Company held by 
defendant. The first two calls were made by 
the directors of the Company, prior to its 
liquidation, the latter were made by the 
plaintiffs ^-qualii^ as liquidators of the com- 
pany's affairs. Held that under 41 Vic. Cap, 
38 the liquidators were duly qualified to make 
calls and to sue for them. Ross dt Guilbault, 
4 L. R. 415 S. C. 1881. 
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61. Where petitory action was taken 
against the holder of an immoveable. — ^Held 
that he could not plead that the grant of the 
Crown to the plaintift had lapsed owing to 
the fact that the plaintiff and those §K)m 
whom he derived had not conformed to the 
conditions of the letters patent. Robert <j& 
Leblanc, 11 R. L. 493 S. C. 1882. 

62. The defendant was sued on a promis- 
sory note and pleaded that the note had 
been made by hun in favor of a conunercial 
firm since insolvent, that it had passed into 
the hands of the assignee's of the said firm, 
that it did not appear 'that the insolvent 
had ever legally recovered possession of it 
and that the plaintiff had no interest, but was 
merely a prete-nomfor the creditors to whom 

• it belonged. Held that the defendant could 
not plead the rights of the creditors but was 
bound to pay the amount of the note to the 
holder. Lemay & BoissinoL 10 Q. L. H. 90, 
S. C. 1883. 

63. In another case, an insolvent trader 
assigned to three persons for the benefit of his 
creditors, and on a seizure of his effects by a 
creditor who was not a party to the assign- 
ment, the assignees intervened. Held that 
they had no interest to plead on behalf of 
others, and that their intervention to that 
effect would be dismissed with costs against 
them personnally. Tourangeau d: Dubeau, 
10Q.L.R. 92. 1884. 

64. Appeal from a judgment dismissing 
an action in revendication by which the 
appellant claimed certain machinery which 
he contended the respondant detained iUe- 
gably. Appellant in his declaration alleged 
that he bought this machinery by deed of the 
12th May 1881 from the Canada Paper Co. 
who had themselves bought it from G. & Co. 
by deed of 27th April, 1880. Respondant 
answered this action by a plea alleging that 
he detained this machinery under a volun- 
tary assignment of the 13th June, 1881 ^ made 
by said " G. & Co." of the whole of their estate 
to him for the benefit of their creditors, and 
that when G. & Co. sold it to the Canada 
Paper Co. they were insolvent. Held rever- 
sing the judgment of the Court of Appeal 
Montreal, 7 L. N. 1882, that an assignee hold- 
ing property imder a voluntary assignment 
to hiim by an insolvent for the benefit of his 
creditors, parties to the deed ot assignment, 
is not entitled to plead in his own name in 
reference to such property. Such an assign- 
ment merely enables him to represent the 
assignor and to exercise the assignor's actions 
and not those pertaining to creditors alone. 
Burland d: Moffatt^ 8 L. N. 147, 28 L. C. J. 
214, Su. Ct. 1885. 

XXV Nature of 

65. Action to compel the defendant, resi- 
dent in the District of Beauharnois, to carry 
out a promise, which the plaintiff alleged had 
been made by correspondence and telegrams, 
to purchase certain immoveable property sit- 
uated in the District of Terrebonne, and to 



execute a deed of sale, which had been duly- 
tendered to defendant j — the plaintiff asking 
by the conclusions of his decliu«tion that the 
judgment should avail in place of the deed 
in de&ult of defendant's executing the 
same. The defendant was personally served 
in the District of Montreal, and denied the 
jurisdiction of the Court by a declinatoiy ex- 
ception alle^ng that the action was a r^ or 
mixed one, mvolving the title to lands in an- 
other district, and contending that he should 
have been summoned before the Court of his 
domicile,or of the district where the immovea- 
ble was situate, under article 37 of the Code 
of Procedure. Held that the action was pure- 
ly personal and exception dismissed. Leave to 
appeal from this judgment was refused. — 
McMariin & Walsh, 5 JL N. 402 S. C. 1882. 

XXVI. On detailed acoouvt. 

66. An action for professional fees and 
disbursement in a case of which the num* 
ber and the title are given, unaccompa* 
nied, either at the time of the service, or at 
the time of the return, with any account of 
details, is not an action ^'founded upon de- 
tfiuled account,'' within the meaning of article 
91 C. C. P. although a bill of costs be subse* 
quently iiled in the case : and that even if it 
were brought upon, and accompanied with 
the bill of costs, it still would not come un- 
der the terms of the article, and the clerk of 
the Court has therefore no right to render 
judgment forthwith upon production of the 
affidavit mentioned in that article. Langlois 
& StrPierre, 9 Q. L. B. 95 S. C. R. 1883. 

XXVII On transfer. 

67. The property on which was a life rent 
was sold by the vheriff and the owner of the 
rent, having secured it by an opposition ajm 
de charge which was allowed, transferred it 
to plaintiff, signified the transfer to defen- 
dant, and brought action in default of pay- 
ment based on the transfer. Defendant 
pleaded that plaintiff's title was properly the 
judgment on the opposition and not the trans- 
fer, and this view was maintained by the Court 
in the first instance, but in review was 
reversed on the ground that the transfer cons- 
tituted his proper title. Wright d: Moreauy 5 
L. N. 186, S. 0. R. 1882 & M. L. R., 1 Q. B., 
456, 1885. 

XXVin Petitoey. 

68. In a petitory action to recover real es- 
estate from the hands of an Assignee in in- 
solvency under the Insolvent Act, 1875 and 
its amendments. Held reversing the judg- 
ment of the Superior Court, that the action 
would not lie as respondent should have pro- 
ceeded by summary petition under the In- 
solvent Act 1875. Sec 125. Fair & DMlets, 4 
L. N. 84. Q. B. 1881. 

69. In 1834, the father of the plaintiff 
made his will leaving the property of which 
he should die possessed to the children who 
should survive him. Later his wife also made 
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a wiU leaving her proper^ to her husband. 
For some montfaB pfevkxn to their death 
both hmhmd Mid wife lived with the defen- 
dant a ralstion, who cared for them, paid the 
expensefl of their last illness and of their 
funeral They .left some property consisting 
of booses, a lot of land, &c. This property 
had been in their possession since 1821, the 
date of the marriage. But in 1850 they had 
given the proptoty by deed of donation entrc 
vifSf to oneof tiieir sons a bachelor travelling 
abroad, who however was present at the 
time the donation was made and accepted 
it, but who subsequently, a short time 
afterwards went abroad again and remained 
there returning only once for four or five 
days. After the death of the parents, no 
hein presenting themselves, the defendant 
took possession of the property and 
receivea the revenue of it for three or 
four years. The plaintiff, one of the daugh- 
ters who was absent fiom the country at the 
time of the death of her parents, having re- 
tamed to Canada^ purchased the rights of 
her brothers and sisters in their parents suc» 
cession and proceeded by petitory action 
against the defendant to recover the pro- 
perty. The defendant instead of asking by 
prehnunaiy exception to be dismissed from 
the case, on pointing out the real defendant 
for whom he held, med a plea to the merits 
by which he set up the donation enire v\f to 
the absent son and the consequent want of 
title in the plaintiff and her att<«ttr«; and in 
order to establish the validity of such dona- 
tion pleaded that there had been a feigned 
delivery {tradition feinU) of the property, in- 
asmuch as the 4iete of donation included a 
provision by which the donor reserved to 
himself a right of habitation on the property 
in ooDunon with the donee. He also set up 
a real tradition, a symbolic tradition and a 
tradition longae mantu. He also pleaded a 
light of retention to the extent of $400, 
for the care, &c, of the deceased. Held 
in review, confirming the judgment of 
the Court below, that a holder by pre- 
carious title oould not ask simply for the 
digwyioMLl of the action as defendant had 
done, but should ask to be discharged from 
the action in making known by preliminary 
exception the name of the person from whom 
he held. Lesage & Prud'homfne 26 L. C. J. 
213, S. C. R. 1882. 

70. And the action en reddition de compte 
which might be brought in such cases was 
not exclusive and ^did not affect the right to 
bring an action petitoire as the plaintitt had 
done. Ibid. 

71. And held also that prior to the Code 
a donation was null if the donor without re- 
serve of the usufruct remained in possession 
of the property until his death, nor did 
the &ct that the donor had reserved to him- 
self a r^t of habitation constitute a feigned 
delivery of the property. Ibid. 

72. When a petitionary action is brought 
against a lessee it is sufficient for him to point 



out his lessor by preliminary plea, and it is 
not necessary that he should call in the lessor 
into the case. Demers & SamsoUj 8 Q. L. R. 
348, S. C. 1882. 

73. Two pieces of land claimed by the plain- 
tiff; the first is arpeuts in front by like depth, 
at St. Jerome, with buildings ; the second is 
a quarter of an arpent front, by twenty -five 
arpents in depth, also with buildings. The 
plaintiff claimed as representing all the three 
children who where surviving when J . B. 
L. died in 1872. He was plaintiffs father, 
and left by will these lands to his children, 
who would be alive at his death. The decla- 
ration charged defendant with having usurped 
possession of the lands from the time of the 
death of J. B. L. The defendant pleaded a 
defense au/onds en faitj and that the plain- 
tiff's title was not perfect, for J. B. L. left a 
son, Joseph surviving him, that J. B. L. and 
his wife gave'Joseph, by donation, those lands 
on the 10th October, 1850^ that it was false 
that the defendant had seized i\iQ pTopri6i6oX 
the lands referred to, on the contrary, that he 
had since the death of J. B. L: only continued 
to occupy them k Hire pricaire, adminis- 
tering the lands as diuing the lifetime of 
J. B. Held on the evidence that defendants 
title was tortuous and bad and the judgment 
in favor of the plaintiff deducting one foiu^h 
for the absent son was confirmed. Lesage Jc 
Prudkommej 5 L. N., 251. S. C. R. 1882. 

74. The tenant sued in a petitory action 
is not entitled to ask for the dismissal of the 
action, but only that he be dismissed from 
the cause when the lessor declared by him has 
been brought in. Dupuis & Bouvier, 7 L. N. 
92 & 27, L. C. J. 339. S. C. R. 1883. 

75. And the indication by the tenant ot the 
name of his lessor should be by preliminary 
plea and not by temporary exception. Ibid 

XXIV. POPULAXRE. 

76. When action is brought to set aside an 
assessment roll such action is in the nature 
of a popular action and any other party, 
whose name is on such assessment roll, may 
intervene to represent his rights. Molaon^s 
Bank & City of Montreal 1 1 R L. 542, S.C. 
1881. 

XXX. Possessory. 

77. Les appellants, ayant il y a nombre 
d'ann6es, construit i leur frais et pour Tali- 
mentation de leur moulins un chemin ponU 
dans la paroisse de Ste-Genevieve, renouve- 
l^rent le pontage A mesure que le besoin s'en 
faisait sentir, permettant au public d'y pas- 
ser. En 1880, ils firent I'acquisition d'une lisiere 
de terre voisine, ouvrirent un chemin priv6, 
qu'ils fermdrent d'une barriere a chaque ex- 
tremite, enlev^rent les bons madriers qui se 
trouvaient sur I'ancien chemin pour les pla- 
cer sur le nouveau, tout en jetant de cdt6 les 
mauvais. L'intim6 poursulvit par une action 
possessoire concluant a la remise des madriers 
ou au paiement de $2,500 de dommages et a 
ce qu'elle fut maintenue dans la possession 
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du chemin. Le jugement de la cour infi^rieure 
a accepte les conclusions possessoires de Tac- 
tion^ mais refuse les donimages. En appel juge 
(renversant le jugement de ki courinferieure) 
que les appelants ayant enleve le pontage 
lequel ne tenait ni dfer ni d clous et n'avait 
pas ^t6 mis a la perpiiuelle demeure n'a pas 
eu pour but d'enlever&rintimee la possession 
civile du chemin, et qu'en consequence les 
conclusions possessoires auraient dft etre re- 
fusSes. Price & Corporation de Ste-Qene- 
vUoe de Batiscan. 8, Q. L. R. 67 Q. B., 1881. 

78. In a posessory action, plaintiff, in order 
to succeed must prove that he has had pos- 
session de facto by him and his auteurs of the 
land in question for more than a year. Ron- 
deau & Charbonneau, II R. L. 379 S. C. 1882. 

79. When the owner of a lot of land en- 
closed by a fence agrees with his neighbour to 
have the boimdaiy line made -he does not 
thereby lose his right of action for encroach- 
ments, especially if he has not accepted the 
line drawn, and similarly his neighbour has a 
right against him. Robitaille k Joly, 11 R. L. 
347 S. C. 1882. 

80. In an action for damages caused to an 
immoveable property of which the plaintiiF 
claims to have been in possession as proprie- 
tor, proof of possession for upwards for a year 
and a day is sufficient to sustain the action, 
and in such action, the damages may be 
based, not only upon the value of the wood 
cut, but also on the depreciation of the value 
of the land in question Robillard & Trem" 
6toy, 11. R.L.465 8. 0. 1882. 

81. In a possessory action the defendant 
may imvoke his own title and that of him 
from whom he derived in order to prove the 
nature and character of his possession, but 
where the lessee of land notified or protested 
his lessor who had been in possession for up- 
wards of ten years that he the lessee was pro- 
prietor and forbidding his lessor or any per- 
son on his behalf to set foot on the land in 
question. — Held that the lessor was justified 
in proceeding against him by possessory ac- 
tion. Faquette & Brunette, 11, R U 485 S.C. 
1882. 

82. And where the possession of the lessor 
himself was commenced by violence. Held 
that the possession necessary to found a 
possessory action would count from the time 
the violence ceased. Ibid 

XXXI. Pro socio. 

83. Action to recover $80 alleged to have 
been advanced by plaintiff to (&fendant to 
buy a piece of land^ and $30 value of harness 
belonging to plaintiff and taken by defendant. 
The defendant pleaded that these items fell 
into a partnership then existing between 
them and stiU unliquidated, and the Court 
was of opinion that the plea was made out. 
Action dismissed. BenMack & Chapman. 5 
L.N. 11IS.C. 1881. 



XXXIIL Qui tam. 

84. Qui tam action for omission to register 
a partnership. Exception to the form on a 
number of grounds among which was that the 
action concluded for a joint and several penal- 
ty. Held good under the statute C. S. L. C, 
Cap. 65, Sec. 1, par. 4. Bernard & Gaudry, 
4 L. N. 53 S. C. 1881. 

85. But on the merits of the same action this 
judgment was reversed and the action dis- 
missed. Per curiam, — I am of opinion that 
the defendants are right in their proposition 
that such an action as this for a single $2XX>, 

Eenalty against two wrong doers.each of whom 
as to answer only for himself, and each of 
whom has incurred a penalty of $200 is bad. 
Bernard &Oaudry. 4 L. N. 385 S. C, 1881. 

86. Dans les actions gut torn, le pour^ 
sulvant «doit indiquer dans le href ngn-seule- 
ment ses noms, quallt^s et domicile, mais 
ceux de la partie cox\jointe & laquelle appar- 
tient une partie de Tamende j et que, & de- 
font de ce faire, Taction sera renvoy6e, m^me 
sans exception & la forme. Ferland & Mor- 
rUsettCj 9 Q. L. R, 70. 8. C. 1883. 

87. In two cases Held that a reference in 
the affidavit required by 27 and 28 Vic. Cap* 
4* to the action mentioned in the precipe 
" herewith filled " is not a sufficient identifi- 
cation of the action sworn to with that actual- 
ly prosecuted, as specified in the dechu^tion. 
Sipling <t the Sparham Fireproof roofing 
Co., i Reed and the Sparham Fireproof 
roofing Co., 7 L. N. 390 ; and M. L. R. 1 Q. B., 
22 & 26. 1884. 

XXXIV. Rbdhibitort. 

88. Action for the price of a horse sold by 
plaintiff to defendant : plea inter alia that 
there was warranty and representation at the 
sale that the horse was only seven years of 
age and free from vice, whereas he was ele- 
ven and suffered from redhibitory vices. The 
action was instituted more than fourteen 
months after thesale and delivery of the 
horse. J7e^ too late. Grevier A la Soei£ti 
d: Agriculture de Berthier, 4. L. N. 373. S. C, 
1881. 

XXXVII. Right of 

89. Where arises. — ^In the case of a notsr 

rial obligation executed at MontreaL Held 

that the right of action for the recovenr of 
the debt due thereunder originated at Hionir 
real and not at the place where demand of 
payment had to be made. Duehesnay d: La- 
Rocque, 25 S. C. J. 228, S. C. R., 1880. 

90. Declinatory exception on the ground 
that the contract of hiring was not made 
as alleged in this Province, but in the 
Province of Ontario, and that the service, 
which was a personal service in Montreal, did 
not bring the defendant before the Court so 
as to give it jurisdiction. The defendant 
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relied on Gossti S Mobin (1). Per Curiamj 
^ OoBset <k Bobin was an action pro socio 
where the' service depended upon the domi- 
cile of the party, and it was pretended that 
in such a case as that where the action was 
not purely personal, as it is here, that the 
defendants being absentees and having their 
principal place of business in Jersey, where 
their property might have been liable to 
division under the judgment of Court, 
coidd be called in by advertisement, be- 
cause they had property in Gaspe. Such a 
case as that is of course clearly distinguisha- 
ble from this. Here the action is purely per- 
sonal, as required by Art. 34 of the Code of 
Procedure, not mixed as it was there, and 
the terms of the judgment in that case leave 
no doubt of the ground upon which it rested. 
A personal action however follows the person, 
and a personal service in Montreal in such a 
case gives us under Art. 34 jurisdiction over 
it." Lafranct & Jackson, 4 L. N. 60. S. C. 1881. 

91. Action for assessments in a Mutual In- 
surance Co. In August, 1878, the defendant 
who resided in Beauport, in the District of 
Quebec, made application to the Company 
plaintiff, whose nead office is at Montreal, 
to be admitted a member. Defendant also 
sent a deposit note and undertook to pay 
such assessments as might to be made. The 
application was accepted and policy issued. 
On being sued at Montreal, defendant de- 
clined the jurisdiction. Exception dismis- 
sed. (1) The MutucU Fire Insurance Co.j of 
JolietU k DesrousseUeSj 4 L. N. 220. S. C. 1881. 

92. To give a right of action in a district 
other than that in which the defendant has 
his domicile, eyerjrthing which constitutes the 
right of action must have taken place in such 
di«itrict, and several actions or causes of action 
belon^g to different districts cannot be 
joined in order to bring the defendant from 
the jurisdiction of his domicile. Jirchambault 
kBolduc, 2 Q. B. H., 110, Q. B., ihFaucher & 
Brown, 2 Q. B. E., 168, Q. B., 1881. 

93. The defendant domiciled at Three 
Rivers was summoned to Arthabaska as a 
mtness in a case there pending between 
hkn and the plaintiff, and while in the last 
mentioned district was served with process 
of summons ad res commanding him to appear 
before the Court there to answer the suit of 
the plaintiff on a cause of action which 
arose in the district of Three Rivers. He 
declined the jurisdiction, but his declinatory 
plea was rejected on motion for informality in 
hia appearance, and judgment was rendered 
against him by default. The defendant then 
filed an opposition to judgment repeating in 
^ubstance among other matters his plea to the 
jurisdiction. He had previously obtained 
leave to appeal from the interlocutory jug- 
dment dismissing nis declinatory exception, 



(1) This question is settled as far as Mutual Insu* 
n&ce Cdi. are concerned by Act of Quebec, 34 Vict. 
^P* 16. Sec. 4, corioDsly enough not referred to in 
titt Kpart thodgh pasaed long previously. Ed. 
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l)ut, not proceeding with such appeal within 
the delay fixed, the right of appeal was for- 
feited. Held reversing the jugementof the Su- 
perior Court that a witness coming into a dis- 
trict in which he is not domiciled in obedience 
to a writ of subpoena may, in the absence of 
fraud or bad faith, be validly served with a 
summons ad res to appear before the Court of 
that district. Bruneau & McCraffreyJ Q. L. R., 
364 & 1 Q. B. R., 313 Q. B., 1881. 

94. Appellants, merchants, doing business 
at Montreal, brought suit in the Superior 
Court there for recovery of $197.88 as the 
price and value of goods sold and delivered 
to respondent, a trader doing business at 
He Verte, in the district of Kamouraska. 
The sale was made thro' a commercial tra- 
veller who visited defendant at lie Verte and 
there took an order for the goods in question 
which was forwarded by him to his principals 
at Montreal, who accepting it, thus filled the 
order and shipped the goods to respondent 
by the carriers chosen by him and according 
to his orders. Held that the right of action 
arose where the order was taken. Oault & 
Berirandy 25 L. C. J., 340 Q. B., 1881. 

95. Wliere a sale of goods takes place in 
one district and a written agreement is en- 
tered into in another district, setting forth 
such sale but dated in the district where the 
sale actually took place, a right of action 
arises in the latter district. Riopelle ScFleurVj 
12 R. L., 85. S. C, 1883. 

96. 'Wliere a person in 'Arthabaska sold 
goods for a firm of millers in Ontario, 
at his own risk and without any commis- 
sion other than what he could make over 
and above the mill price, and on the arrival 
of the goods they were refused on account 
of the terms of payment being more onerous 
than contracted for, and the purchaser' 
brought action in Arthabaska for the breach 
against the millers in Ontario. Held that 
the action should have been dismissed on 
declinatory exception. Tourigny & Wheeler, 
9 Q. L. R. 198 S. C. R. 1883. 

97. Where the action is in damages for 
failure to perform a contract the debtor may 
be sued at the place where the contract is 
made, though the failure to perform occurred 
in another district Quebec Steamship Co. 
& Morgan, 6 L. N. 324, Q. B. 1883. 

98. Action issued in the district of Que* 
beo and served on the defendant at his 
domicile in the district of Aylmer. Defen- 
dant filed an exception diclinatoire s^'t- 
ting up that the whole cause of action did 
not arise at Quebec. The original contract, 
which was for advances to get out timber, was 
made at Quebec. It being found advant- 
ageous to sell the timber in England the 
parties subsequently agreed that the plain- 
tiff should send the timber there to be sold, 
the plaintiff paying the expenses at Quebec 
and in England. Exception dismisscKl and 
leave to appeal refused. Cbnroy & Boss 6 L. N. 
154, Q. B. 1883. 
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99. Where a debt is contracted in a foreign 
country the creditor may at his option sum- 
mon the defendant before the Court of the 
district where he has his domicile, or before 
the Court of the district where his property 
is situated. Pizradis & OuesUau, 9, Q. L. R., 
117. S. C. 1883. 

XXXIX Suspension ok 

100. Where several plaintiffs are each claim- 
ing a right against one defendant, or where 
several defendants each have a right to make 
a separate defense against the claim of one 
plaintiff, and there is only one general ques- 
tion to be settled which pervades the whole, 
the Court may by injunction direct proceed- 
ing's to be stayed in the separate contesta- 
tions until the question is determined in a 
direct action brought for the purpose of test- 
ing it. North British and Mercantile Fire & 
Life laurance Company^ & Lamb. 27. L. C. J. 
222, & 5. L. N. 323, S. C. 1882. 

XLII To uEcovER A Legacy 

a 

101 . In an action for the recovery of a lega- 
cy the heirs may be joined with the testa- 
mentary executor^ as defendants. Royal 
Institution & Scott. 5. L. N. 375. S. C. 1882. 

XLIII Union op 

102. The appelant sued the respondent 
under the provisions of the Lessor and Les- 
sees Act for rent, and in expulsion from cer- 
tain premises leased to respondent by appel- 
lant. The respondent met this application 
by a plea in which he in effect, set forth that 
the deed of lease resulted from a deed of 
sale made on the same date of the house 
mentioned in the deed, and of other pro- 
perty, and which he was induced to make by 
the iraud of appelant, that the deed of sale 
ought to be declared null, and that in being 
declared null, the lease also must fail, and 
with it appellant's demand for rent and in 
expulsion. Respondent also brought a direct 
action to set aside the deed of sale as regards 
all the property so sold by him to appellant 
alleging the same facts. Both cases were in 
the Superior Court and both came at the 
same time before the same judges, the case 
under the Lessor and Lessees Act on the 
merits, and the suit to set aside the deed of 
sale on a demurrer to a plea ot litis pendence. 
HeldihaX they were properly united. Chretien 
Crowley J 5. L. N. 268. & % Q. B. R 38., Q. B. 
1882. 

103. And where two cases have been united 
in the Court of first instance, the party who 
considers himself aggrieved by the judgment 
thereon cannot again separate them for the 
purpose of bringing one to review and one 
to appeal, but must inscribe them together 
either in review or in appeal. lb, 1 Q. B. R. 
391. 1881. 



ACTS OF PARLIAMENT 

I. Appucation op when retboaotivb. 

II. CONSTITUTIONAUTY OP. 

III. Interpretation pp. 

IV. Proceedings affecting coNSTrruTioNA- 

LITT op TO BE NOTIFIED TO ATTORNEY GENERAL. 

V. Proceedings AGAINST. 

VI. Repeal of. 

Vn. Temperance Act of 1864. 

I. Application of — ^whbn retroactive. 

104. The 25th February, 1861, the son of 
the Defendant was married, and by the con- 
tract of marriage, the defendant gave to the 
husband a gift of $200 and also a certain pro- 
perty with the stipulation "' que les dits biens 
seraient propres au dit futur ipotue et aux 
siens de son cdti, estoc et ligne" Of the mar- 
riage was bom a daughter; the £fttherdiedin 
1863, and the mother remarried and had seve- 
ral children, half brothers and sisters of the 
defendants grand daughter. The latter died 
1878, leaving the defendant, her ^rand father 
and her mother, brothers and sisters. The 
question was as to the right of the defendant 
to recover the property given by him to his 
son on his manage. If the grand daughter had 
died before the promulgation of the Code, the 
defendant would imdoubtedly have been 
entitled to receive back the property in virtue 
of the stipulation of propres, and sdso if the 
succession opened since the Code, should be 
governed by the former law. If, on the con- 
trary, the succession should be governed by 
the Code, the defendants had no rights. Held 
that there was no droit cusquis until the 
opening of the succession, and the law of the 
Code therefore applied without question of 
retroactivity. Judgment for plaintiff confir- 
med. Bobidoux & Xepi»«, 4. L. N. 70. S.C. R. 
1880. 

II. Constitutionality of 

105. The Act of the Legislature of Quebec, 
38 Vic, Cap. 74, Sec. 4, ordering houses in 
which spirituous liquors are sold to be closed 
on Sundays, and on every day from 11 o'clock 
at night until 5 o'clock in the morning, is a 
police regulation within the power of the Pro- 
vincial Legislature. BUmin & Corporation of 
the City of Quebec, 7 Q. L. R., 18 S. C, 1880. 

106. But the licence Act of Quebec in so 
fiftr as it imposes a penalty of imprisonment 
with hard labor is imconstitutional and tUtra 
vires of the Quebec Legislature. CoUopy & 
Corporation of Quebec, 7 Q, L. R., 19 S. C. 
1879. 

107. An Act of the local legislature auth6r- 
izing the Lieutenant Governor to forfeit the 
right of exacting tolls on a toll bridge, and to 
transfer the property to others, is constitu- 
tionaL The municipality of Cleveland & the 
municipality of Melbourne, 4 L. N, 278 Q. B., 
1881. 

108. The License Act of Quebec in so far as 
it pretends to prevent the sale of liquor is in , 
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restraint of trade and unconstitutional. De St- 
Atilrin & Lafranecj 8 Q. L. R, 190 C. C, 1881. 

109. The statute of the Province of Quebec, 
42-413 Vic, Cap. 4, ordering houses in which 
spirituous liquors are sold to be closed on 
Sundays and everv day between eleven of the 
ni^t and five of the morning is constitu- 
UonaL Poulin k Corporation of Quebec^ 7 
Q. L. R., 334 Q.B., 1881. 

110. The Act of the Dominion Parliament 
43 Vic Gap. 67; incorporating the Bell Tele- 
plftone Company, granted to that Company, 
power to establish telephone lines in the se- 
veral Provinces of the Dominion, &c, &c. The 
proof being that the business of the Compa- 
ny, was of a purely local character and con- 
fined to the district of Quebec, and it was not 
declared to be an undertaking for the gene- 
ral advantage of Canada, held to be unoons- 
titntional and vltra vires of the Dominion 
Parliament. Begina & Mohr^ 7 Q. L. R. 183, 
Q. B. 1881. 

111. The act of the legislature of Quebec, 41 
Vic. Cap. 3, Sec. 222, is not ultra otrexand is 
not eontraiy to the powers conferred on the 
local legislature by Sec. 92, S. S. 15 of British 
North America Act. CoU & Paradis 11 L. N., 
1 Q.B. 1881. 

112. The pharmacy act of Quebec, 34 Vic. 
Gap. 52, is constitutional. Bennet & The 
Pharmaceutical Association of the Province 
of QuebeCf 4 L. N. 125, Q. B. 1881. 

113. The Canada Temperance Act of 1878, 
is constitutional and within the power and 
authority of the Parliament of Canada. Bussell 
& Begina, 12. R. L. 664. P. C. 1882. 

114. Case of Dobie k Board of Tetnpora- 
liiiesj (II. Dig.-37.189,) confirmed in P. C. and 
reported at length, 26 L. C. J. 170 P. C. 1882. 

115. The Act of the Dominion Parliament, 
(37 Vic. Cap. 103) incorporating the Colonial 
£uilding A Investment Association is ultra 
vires and unconstitutional. Loranger k Co- 
lonial Building k Investment Association, 5 
L. N. 116. Q. B. 1882. 

1 16. The Quebec License Act (34 Vic Cap. 
2, and the Municipal Code are ultra vires 
of the Quebec Legislature in so far as they 
pretend to repeal the procedure clauses or 
any part of the Temperance Act of 1864. 
Griffiths k Biouz. 6 L. N. 211. S. C. 1883. 

117. The license Act of Quebec is within the 
powers of the Provincial Legislatures under 
Sec 92 of the B. N. A. Act. Molinari Ezp, 
6 L. N. 395. S. C. 1883. 

118. The Quebec Statute, 42-43 Vic, Cap. 4, 
ordering that places in which spirituous 
liquors are sold shall be closed on Sunday is 
constitutional. Poulin k Corporation of Que- 
bec, ^Im N., 214, Su. Ct., 1883. 

119. The Act of the Quebec Legislature, 43 
and 44 Vic, Cap. 9, Sec 9, by which it is en- 
acted that a duty often cents shall be impos- 



ed, levied and collected on each promissory 
note receipt, bill of particulars exhibit, whatso- 
ever produced and filed before the Superior 
Court, the Circuit Court or the Magistrates 
Court, such duties payable in stamps is un- 
constitutional and ultra vires. (1) Beed k 
Mousseau, 5 L. N., 101 S. C, and 8 S. C. Rep., 
408 Su. C, and 7 L. N., 405 & 8 L. N. 50, P. 
C, 1884. 

120 And to test the constitutionalty of an 
Act by means of a rule against the Prothono- 
tary is an irregular mode of procedure,though 
where all the parties have acquiesced, the 
Court will in its discretion overlook the tech- 
nical difficulty and deal with the case as 
submitted. 76. 

121.JThe act of the Province of Quebec 45 
Vic. cap. 22, imposing a tax on banks etc., ivS 
constitutional. Lambe k Sundry Companies, 1 
M. L. R. 23 Q. B. 1885. 

III. Interpretation of. 

1. Sec. five of the Interpretation Act 
is hereby repealed and the following section 
enacted in heu thereof. 

" 5. An Act of the Parliament of Canada 
may be amended, altered or repealed by any 
Act to be passed in the same session thereof. 

" 2. The repeal of any Act or part of an Act 
shall not revive any Act or provision of law 
repealed by such Act or part of an Act, or 
prevent the effect of any saving clause 
therein." 

2. The sixteenth and thirty fifth clauses 
of section seven are hereby repealed and the 
following subsections enacted in lieu thereof : 

" Sixteenth ^The word "oath" shall be 

construed as meaning a solemn affirmation, 
whenever the content applies to any person 
and case by whom and in which a solemn 
affirmation may be made instead of an oath, 
and in like cases the word "sworn" shall in- 
clude the word "aflfirmed ; " and when, by an 
Act of Parliament or by a rule of the Senate 
or House of Commons, or by an order, regula- 
tion or commission made or issued by the 
Governor in Council, under any law author- 
izing him to require the taking of evidence 
under oath, an oath is authorized or directed 
to be made, take or administered, such oath 
may be administered and a certificate of its 
having been made, take or administered may 
be given, by any one named in any such Act, 
rule, order, regulation or commission, or by a 
judge of any court, a notary public, a Justice 
of the Peace, or a Commission for taking 
aflidavits having authority or jurisdiction, 
within the place where the oath is adminis- 
tered, and the wilful makingof any false state- 
ment in any such oath or affirmation shall be 
wilful and corrupt perjury. 

" Thirty fifth.— Where any oath is repealed 
wholly or in part, and other provisions are 
substituted, all officers, persons, bodies politic 



(1) Decision of Queen'B Bench contra (after- 
wards overroled) 6 L N., 897 & 26 L. G. J. 881. 
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or corporation, acting under the old law, shall 
continue to act as if appointed under the new 
law, until others are appointed in their stead 
and all proceedings t^ken under the old law, 
shall be taken up and continued under the 
new law, when not inconsistent therewith, 
and all penalties and forfeitures may be 
recovered and all proceedings had in relation 
to matters which have happened before the 
repeal, in the same manner as if the law were 
still in force, pursuing the new provisions as 
far as they can be adapted to the old law. 
" Where any Act is repealed wholly or in part, 
and other provisions are substituted, all by- 
laws, orders, regulations, rules and ordinan- 
ces, made under the repealed Act shaU con- 
tinue good and valid, so far as they are not 
inconsistent with the substituted Act, exact- 
ment or provision, imtil they are annuled or 
others made in their stead. 

" And where any Act or part of an Act is 
repealed and other provisions are substituted 
by way of amendment^ revision or consolida- 
tion, any reference in any unrepealed Act, or 
in any rule, order or regulation made there 
under to such repealed Act or enactment, 
shall as regards any subsequent transaction, 
matter or thing be held and construed to be 
a repeal of the provisions of the substituted 
Act or enactment relating to the same subject, 
matter as such repealed Act or enactment : 
Provided always, that where there is no pro- 
vision in the substituted Act or enactment 
relating to the same subject, matter the re- 
pealed Act or enactment relating to the same 
subject matters, the repealed Act or enact- 
ment shall stand good and be real and 
construed as unrepealed, in so far but in so 
far only, as may be necessary to support, 
maintain or give effect to such unrepealed 
Act, rule, order or regulations." C. 46, Vic. 
Cap. I. 

122. The preamble of a statute cannot con- 
trol the enacting clauses. The Petitioner was 
convicted of having from eleven in the even- 
ing of Saturday the 13 th Nov. 1880 until five 
on Monday a. m., neglected to keep and shut 
the bar of a certain restaurant then kept by 
her on St Catherine Street, in the City of 
Montreal,contrary to the License Act 1878. She 
complained of this conviction on the ground 
that the Act in question had been repealed 
so far as concerned the offence in question by 
the Quebec 1879 42-43 Vic. Cap. 4, Sec 1. It 
was urged against the petition that the pream- 
ble to the statute of 1879 referred only to 
taverns, and thereby limited the scope of the 
Act so that it had no application to the case 
of the petitioner. Fer Curiam. It is evident 
that the preamble of this Act does not refer 
to restaurants, but to taverns ; but the enact- 
ing clause has no such limitation but refers 
to houses and buildings generally, in which 
liquor is sold. Is the enacting clause to be 
limited by the preamble ? Vide Dwarris on 
Statutes 655, " The preamble to a statute 
usually contains the motives and inducements 
to the making of it : but it also has been held 



to be no part of the statute." Conviction 
quashed. Pag€ Ex parte, 4 L. N. 146. S. C, 
1881. 

IV. Proceedings affeotino — cokstitution- 

AUTY OF TO BE NOTIFIED TO AtTORNET GeNBRAL. 

1. No question as to the constitionaUty 
of any act of the Province, or of the Fede- 
ral Parhament, shall be raised before the 
Courts of original jurisdiction or of Appeal, 
unless the party raising the same, shows to 
the Court that he has, at least eight days be- 
fore the day fixed for the hearing, given no- 
tice to the Attorney General of the question 
which he intends to raise, with sufficient in- 
formation to enable him to understand the 
nature of his pretensions ; upon such notice 
the Attorney General may intervene in the 
case on behalf of the Crown, and take issue, in 
writing, on such questions and the judgment 
of the Court, whether it grant or refuse his 
conclusions, shall mention such intervention 
and such conclusions, on which it shall ren- 
der judgment, as if the Attorney General, 
were a party to this suit, and a copy of such 
judgment shall be forwarded without delay to 
the Attorney General. Q. 45 Vict. Cap 4. Sec 1. 

V. Proceedinqs against. 

123. The constitutionahty of an Act of the 
Legislature may be attacked by a direct 
action, if the Act in question has been invok- 
ed in proceedings against the parties inte- 
rested in having it declared unconstitutional. 
North British & Mercantile Fire & Life InwL- 
ranee Company d: Lambe, 5 L. N. 323, 8. C. 
1882. 

VI. Repeal of. 

1. The Quebec Interpretation Act (31 
Vic, Chap. 7) is amended by adding the fol- 
lowing section after section 11. 

^^ 11a. Whenever a statute, which repeals 
another, is itself repealed, the Statute repeal- 
ed by it, does not come again in force imless 
the Legislature expresses such intention." 

2. This Act shall not affect pending cases. 
Q. 31 Vic, Cap. 5. 

VII. Temperance Act of 1864. 

124. The Temperance Act of J 864 was con- 
tinued in force after Confederation by the 
terms of Sec 129 of the B. N. A. Act, and sub- 
sequently by the Temperance Act of 1878 (41 
Vic, Cap. 6, Sec. 3.) Koel & the Corporation 
of the County of Eiehmondf 4 L. N., 124 Q. B., 
1881. 
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I. Of propertt of insolvent, su INSOL- 
VENCY. 
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IL Of HIOPERTY OF MINOB, $€€ MINORITY, 

TUTORSHIP, &c 

in. Of propsbtt of succession, see EXE- 
CUTORS. 

TV. Op Trusts, tee TRUSTEES. 



ADMINISTRATORS. 

I. LuBiuTY OF, see EXECUTORS, 
TRUSTEES. 



ADMIRALTY. 

I. Jurisdiction op Court of, see MARI- 
TIME LAW. 



ADMISSIONS. 

I. Lh pleading, See PLEADING. 

II. Judicial cannot be divided. See EVI- 
DENCE Admissions. 

IIL Without deposit will carry costs af- 
ter PLEA filed if sustained See COSTS. 



ADULTERY. 

I. Of wife dobs not deprive of her share 
IN THE GOMMUNiTT, 3ee MARRIAGE, separa- 
tion, &c. 

II. Proof of, see MARRIAGE separation 
dioobfs. 



ADULTERATION. 

I. A QBOtlND OF INJUNCTION. 

125. Action for an ii\junction and for an ac- 
couot and also in damages. The complaint 
set out an agreement of date 22nd February 
1H77, by which the plaintiff undertook to fur- 
nish to defendants his dry brilliant body green 
*nd also consented that his trade mark 
shoald be used by defendants for five years, 
on the labels for said green, after it was 
ground by the Company in pure refined 
linseed oil, and Plaintiff complained that the 
Company failed to furnish him with montly 
accounts : that the Company greatly adul- 
terated tne dry green furnished by plain- 
tiff with divers inferior materials which took 
pay the brilliancy of the green and impaired 
its coloring power, and more especially had 
UBed in such adulteration sulphate of baiytes, 
and other inferior materials and sold and deli- 
vered large quantities of said inferior mate- 
rial, using the trade mark of plaintiff, &c. Con- 
clusion that the Company be enjoined from 
using said trade mark upon any of said green 
ao manviactured by the Company ; that they 



be condemned to furnish an account and to 
pay over &c. On the evidence, iniimction 
granted as prayed for and general clamages. 
Martin et Dominion Oil Cloth Company, 4 
L. N. 237. S. C. 1881, 



ADULTERATION OF FOOD 

I. Act bespectino C. 4849 Vict. Cap. 67. 

II. Act respecting amended. C. 47 Vict, 
Cap. 34. 



ADVERTISEMENTS. 
Summons by, see PROCEDURE, 



ADVICE. 

I. Right to Remuneration for when given 
casually by a lawyer, se€ advocates fees 
op. 



"ADVISABLE " AND - NECESSARY" 

I. Not MATERIALLY DIFFERENT, See MUNI- 
CIPAL CORPORATION Powers op. 



ADVOCATES 

I. Fees of. 

II. LlABIUTY OF. 

III. Remuneration of. 

IV. Rights and duties of. 

V. Rights of between partners. 

I. Fees of. 

126. Where a letter has been written by a 
lawyer in pursuance of instructions from a 
client, to a debtor of the latter, requesting 
payment of a debt, and the debtor settles the 
claim, the sum of $1.50 may be claimed by 
the lawyer from the debtor, as the fee for 
such letter, and he may sue therefor in the 
name of his client. Michaels & PHmsoll^ 6 
L. N., 61 & 27 C. J., 29, & Lennox & Thorn, 
6 L. N., 8, C. C. 1883. 

127. An action for professional fees and dis- 
bursements is not an action foimded upon 
detailed account within the meaning of Art, 
91 C. C. P. Langhis & St. Pierre, 9 Q, L. R., 
95 S. C. R, 1883. 

1 28. Action for three dollars for professional 
advice. The defendant when examined in 
Court admitted the advice, that it was given 
in answer to questions asked by him, and he 
did not dispute the charge for the services 
rendered, but rested his defence on the con- 
tention tnat the consultation in question hav- 
ing taken place in the course of a casual 
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conversation on board of a railroatl car on 
which he and one of the plaintiffs were pas- 
sengers^ there was no right of action. It was 
elicited that the defendant w^as at the time 
actually on his way to Montreal to obtain 
advice on the point concerning which he con- 
sulted the plaintiff. Cooke k Penfoldj 7 K N., 
176 C. C, 1884. 

129. Dans Tespece, le coiit de la lettre d'a- 
vocat n*est pas exigible et ne pent etre recou- 
vre en justice du dSbiteur a qui elle a ete 
ecrite pour lui demander le paiement de sa 
dette. Ouimet & Oravelj 7 L. N. 383. C. C, 
1884. 

II. Liability of. 

130. No action lien against an advocate 
lor words spoken by him in the discharge of 
his professional duty before the Court, unless 
the words complained of are foreign to the 
case in which he is at the time engaged. 
Gauthier <k St Pierre, 7. L. N. 44. S. C. 1884. 

III. Remuneration of. 

131. On a Petition of Bight it was shown 
that the government of Canada acting through 
the Minister of Marine and Fisheries under 
the Treaty of Washington and the Canadian 
Act 35 Vic. Cap. 25, by which the same was 
made part of the law of Canada, entered into 
an agreement with suppliant, a Queen's Coun- 
sel residing in Montreal, to act as coimsel 
before the Commission sitting at Halifax on 
the following terms : that the suppliant was 
to receive $1,000 per month on account of 
his expenses at services whilst the Commis- 
sion was sitting at Halifax, and that a further 
sum, to be settled upon after the award of 
the Commissioners, would be paid. The 
suppliant removed with his family from 
Montreal to Halifax and waA exclusively en- 
gaged in connection with this matter for 240 
days. The government paid him $8,000 and 
by his petition he claimed that the amoimt 
he received only paid his expenses, and that 
he was entitled to a further sum of $10,000 for 
the value of his services. The amount involved 
before the Commission was $12,000,000, and 
the amount awarded in favor of Canada was ! 
$5,500,000. Held that as the evidence addu- 
ced proved that the remuneration received 
by tne suppliant when engaged as counsel in 
important cases was $50 per day, and $20 for 
expenses, when his services were required out- 
side of his own Province, the Court would 
grant him $8,000 out of the $10,000 clauned 
by his petition, being at the rate of $50 per 
diem and $20 for expenses for the 240 days 
he was employed before the Commission. 
Vouire & The Q\xeen, 4. L. N. 34, Ex. Ct. 1881. 

1 32. And on appeal to the Privy Council, 
Held that an advocate of the Province of 
Quebec being by law and the custom of 
his profession entitled to recover payment 
for his professional work, those who engage 
his services must, in tne absence of any 
stipiUation to the contrary, express or 
implied, be held to have employed him 



upon the usual terms according to which 
such services are rendered. The contract is 
not dependent upon the law of the place 
where the services are to be given, but upon 
the status of the person employed. Regina 
d: Douire, 7 L. N. 242 & 28 1 C. J. 209. P. C. 
1884. 

IV Rights and duties of 

133. In an action by a lawyer for fees and 
disbursements. — Held that to deprive an advo- 
cate of his fees it is necessary to prove that 
he has acted with fraud or with gross igno- 
rance of the duties of his profe8sion,and where 
the law permits to take an action before either 
the Superior Court or the Circuit Court, the 
advocate cannot be deprived of his fees be- 
cause, without instruction to the contrary, he 
took it before the Superior Court. Davidson 
S: Laurie. 1 Q. B. R. 366 Q. B. 1881. 

V Rights of between partners 

134. The plaintiff a former partner with D. 
D., as advocates imder a firm name, claimed 
from defendant after the dissolution of the 
partship, the sum of $1929, half of a debt due 
by the defendant according to a bill of costs 
duly taxed to the partnership. The defendant 
pleaded that even, if the facts alleged were 
true, which he denied, that the action should 
have been taken in the name of the firm ; that 
he had to do only with the other partner to 
whom alone he had given instructions to act 
for him ) that he had had nothing to do with 
the plaintiff,and that if his name had appeared 
in the proceedings it was without the know- 
ledge of the defendant, and that it was tm- 
derstood between the other partner and him, 
the defendant, that any fees that might be 
due for his services would be set off against 
defendants account with the other partner 
for merchandise. Tlie plaintiff proved the 
existence and dissolution of the nartnership 
and the Court maintained the action. 
D' Amour & Bertrand. 26 L. C.J. 136. C. C. 
1882. 



AFFIDAVITS. 

I. Exception to. 

II. Jurat. 

III. WrTH opposition, see OPPOSITION. 

IV. With plea, see BILU^ AND NOTES. 

I. Exception to. 

135. On an exception to tlie foiin of an 
opposition Held that the words " Com. Cour 
Sup. Quebec," were under the circumstances 
sufficient to describe the quality of the person 
before whom the affidavit was taken. Lau- 
niere & Lebely 9. Q. L. B. 337. S. C. 1883. 

136. But an affidavit bearing date several 
months before the opposition Ls nidi. Tb. 

II. Jurat. 

137. In the jurat of an affidavit the quality 
of the peiBon receiving it is sufficiently indi- 
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rated by terms which enables the Court to 
recognize its officers. Montqomery and Lyster, 
K Q. L. R. 375. S. C. R. 1882. 



AFFREIGHTMENT 

I. AcnOX FOR FREIGHT 

n. Bills of lading 
III. Charter party 

IV. DEXXmRAOE 

V. Liability of freighter 

VI. Liability op master of the vessel. 

I. Action for freight. 

138, In an action for freight Held that the 
Captain had a right to recover freight for the 
cargo delivered, although part of the goods 
may have been damaged in unloading, and 
the consignee has a right to his recom-se by 
plea or cross demand ffalcrow k Lemesurier. 
in Q. L R. 239 Q. B. 1884. 

II. BlU* OP LADING. 

139. The plaintiff alleged that on the 8th 
of August 1880, one R placed on board the 
schooner Falmouth a cargo of 16,500 bushels 
of wheat to be transported to Portsmouth 
near l^gston, Ontario, and to be there deU- 
vered to the care of the Company, defendant, 
and to be from there carried by them to 
Montreal, and to be deUvered to the order of 
the shippers, with instructions to give notice of 
the despatch to C. & B., of Montreal, and of its 
arrival there. On the bill of lading, of which the 
master of the schooner signed an original, and 
u cjjpy, was the address at which the wheat 
was to be deUvered as follows : " Order Rey- 
noWs Bros, notify Crane & Baird, Montreal, 
P. Q., care St. Lawrence & Chicago Forward- 
ing Company, at Portsmouth Harbor, near 
Kingston, I^ke Ontario." Held that the 
goods having been carried by schooner from a 
port in the United States to Kingston, Onta- 
rio, under a bill of lading requiring their deli- 
vory there to the defendants subject to the 
order of the shippers, and having l)een 
accepted by the schooner aixd a receipt there 
for given on a duplicate of the bill of 
lading, and forwarded by the defendants to 
Montreal, and there delivered without the 
order of the shippei's, and without the surren- 
der or presentation even of the bill of lading 
iH'aring the endorsement of the shippers, the 
defendants were liable to the plaintiff the 
liolder of the bill of lading, for the value of 
iho portion of the goods nfentioned in the 
^)ill of lading which were assigned to the 
Plamtiff. Molsona Bank & the St Latorenre 
k Chicago Forwarding Company , 25 L. C. J., 
•524 &5L. N. 6, S. C, 1881. 

140. And the assignment of a portion of the 
iioods mentioned in a bill of lading is valid 
and especially so when the assignee holds 
and offers the" bill of lading endorsed by the 
shippers to surrender it. Ibid. 

141. But held in appeal, reversing this deci- 
sion, that the bill of lading was fulfilled, and 
*>ecame effete by the delivery of the wheat at 



Kingston, prior to the assignment of the bill 
of lading to respondents (1). Ibid 7 IaN., 367 k 
28 L. C. J. 127, Q. B., 1884. 

in. Charter party 

142. Action for what is known as " dead 
freight," turning on the following clause in a 
charter party, between the opening of navi- 
gation 1879 and thereafter to run regularly and 
with all despatch between Montreal and Lon- 
don and to be despatched from Montreal in 
regular rotation with other steamers under 
charter to the same charterers, up to the first 
October, 1879. Held that what the parties 
intended was that as there was to be a suc- 
cession of cargoes the ships should arrive at 
convenient times. Therefore no proof of 
injury. Henderson & McShane, 5 L. N . 196, S. 
C. 1882, & Hall & McShane, 6. L. N. 195, & 27 
L.C.J. 187. S.C., 1883. 

143. Held over rulingthe above that there 
was not a substantial compUance on the part of 
the ship, and that the appellant was entitled 
to throw up the charter party (2). McShane 
& Henderson, M. L. R. 1. Q. B. 264, 1884, & 
McShane dt Hall; d: McShane & Milhum^ 
M. L, R, 2, Q. B. 42, 1885. 

IV. Demurrage. 

144. A charter party was entered into by 
which a steamer was to take on board a cargo 
of coal, at the port of Sydney, Cape Breton. 
In the charter party was this stipulation : 
" Taking her turn with other steamers, and 
taking precedence of sailing vessels, and re- 
ceiving prompt despatch, in loading and 
unloacTing." Sydney is a coaling port, and the 
coal is brought straight from the pit to the 
vessels loading. There were a number of 
vessels waiting to load, and the steamer did 
not get her cargo until seventeen days after 
the captain protested the freighters. Held 
(reversing the judgment ot the Q. B.) 
5 L. N. 124 and 2 Q. L. R., 337,) that want of 
diligence on the part of the lessees defendants, 
was established, the delay which occured in 
loading the vessel being caused by the defici- 
ency of coals at the port, and not by the neces- 
sity of taking turn according to the custom of 
the port. Lord & Elliott, 27 L. C. J. 30, & 6 
L. N., 146 P. C, 1883. 

145. But in a similar case, the plaintiff's at> 
tion was dismissed in the Queen's Bench, 
the Com't saymg : Probably in this case the 
same question could not arise, for the charter- 
party contains a stipulation not to be found 
in the other, namely : That the " Tagus ■■ 
should load in the usual manner with a full 
and complete cargo of coals, which was to be 
brought alongside, as is customary at ports of 
loading and discharge. There is also no evi- 
dence to establish that the faciUties of the 
pier were greater than the production of the 
mine or that there was any lack of coal at the 
pier. Lord & DunkerJy, 7 L. X. 102 Q. B. 
1884. 



(1) In Supreme Court. 

(2) In Supreme Court. 
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V.~ LlABIUTY OF FRBIGHTER 

146. The freighter who does not load the ves- 
sel to its f uU capacity as agreed upon must ne- 
vertheless pay for the entire freight of the 
vessef according to Art. 2449 C. C, (1) and will 
also be liable ror damages should any occur 
in consequence. Lomer and CoXy 11. R. L. 339 
S. C, 1881. 

VI Liability op master op vbssbl. 

147. Persons engaging a vessel under a 
charter party in which they reserve them- 
selves the right to employ a stevedore for 
the loading of the vessel nave no recourse 
against the Master or Captain for damages 
incurred during the voyage and caused by 
bad loading or absence of ballast^ Bozzo and 
Moffatt. 11 R L. 41. S. C, 1881. 

148. And remark made by the Captain of 
the vessel to the Stevedore, who asked for 
more ballast to put in the vessel, to the effect 
that he needn't bother himself, that the ves- 
sel was staunch and that he could go on with 
his loading does not infer any responsability 
on the part of the Captain with respect to the 
loading and ballast of the vessel if the Ste- 
vedores were themselves satisfied with his 
answer and continued the loading. Ibid. 

149. The tact that the Captain has signed 
the bill of lading, acknowledging that the 
goods were received in good order, will 
not prevent him from shewing that the goods 
were damaged by the persons employed in 

^loading. Ibid. 



AGKNCY. 

I. Action by Aobxt. 

jT Sroebrs 

ni. In elections See ELECTIONS LAW. 

IV. LlABILFTY OP AGENT. 

V. Liability of broker for money depo- 
sited IN margin— /See GAMBLING TRAN- 
SACTIONS. 

VI. Liability of principai« 

VII. Of contractors. 

VIII. Of FACTORS. 

IX. Powers of agent. 

X. PrINCIPAI^ are NOT AFFECTED BV PRIVATE 

knowledge of Agent. See BANKS. 
XL Proof OF. 
XII. Sub Agent. 
XIIL What CONSTITUTK.S. 
XIV. Who are agents. 



(1> Frak;ht is due upon the goods wKich tlie mas- 
ter has of nece6sity» sold to repair the ship, or to 
supply it with provisions and other uxgent necessaries 
and he is obliged to pay for such good& the price 
which they would have brought at uie plMe of des- 
tination. This rule applies equally, although the 
ship be afterwards lost on the voyage, but in that 
case the price is that at which the ewds were actu- 
ally aoliL 2449 C.C. 



I. Action by agent. 

150. Action on a deed purporting to be a 
deed of sale from the manufacturing firm of 
the Babcock Manufacturing Company^ act 
ing by its agent «H. B. to the Kumcipal 
Council of the incorporated village of L'As- 
somption acting by Moise Chevalier, one of 
the Councillors, of a Babcock fire engine. Plea 
inter alia that the deed was between the 
Municipal Council and the Babcock Manufac- 
turing Company, and consequently that the 
plaintiff had no interest to bring the action* 
Held that H. B. had a right to declare on 
the contract as having been conveyed to 
him, not as a factor, but as owner (1). Corpo- 
ration af L^AsMompiion & Baker, 4 L. K., 
370 Q. B., 1881. 

II. Brokers. 

15L The plaintiff, a broker, claimed from 
defendant $285 as commission on the sale of 
10,000 bushels of wheat deliverable at a cer- 
tain future date, at a certain price, and that at 
the date fixed grain had risen and he found 
himself in a position to lose the amount he had 
advanced in behalf of the defendant viz : the 
amount sued for. The defendant pleaded 
that the agreement was illegal and immoral, 
inasmuch as the sale never contemplated 
delivery but merely the payment of the diffe- 
rence in price at the date of delivery, and 
was therefore a gambling transaction, and 
plaintiff could recover nothing for his advan- 
ces or commission. Shaw <t Carter ,26 L. CJ., 
151 S. C, 1876. 

IV. Liability of auknt. 

152. Action by a livery stable keeper for 
$273 amoimt of an account for hire of honse 
and buggy. The debt was incurred by ont» 
M. and the question was as to the personal 
responsibility of the two defendants, who were 
trustees of the Protestant Union Cnurch and 
school house at Cote St. Luc for whom M. 
was acting. The demand was based chiefly 
on the foUowing letter written by the defen- 
dants to the plaintiff : " Montreal, July 27, 
" 1878. By amotion passed at a meeting of 
" the trustees of the Protestant Union Church 
'< and school house, at Cote St. Luc, it w&s 
^' proposed by XX fone of the defendants) 
^' ana seconded by XX (the other defendant) 
'^ that M. W. is hereby instructed to open an 
" account with M. S. (the plaintiff) for nire of 
" horse and buggy. Mr. S. being requested t4» 



(1) This case is given here in the language of the 
report as nearly as possible, about which there is 
something incomplete and unsatisfactory. The 
judgment guards against the pretension that plain tiff 
could have sued as agent or factor, which would have 
been in violation of Doutrb k Danserkau (II Dig. 
45-218) but hints that the right of action was con- 
vinred to himt though in what manner is not stated. 
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** include the< account already incurred by M. 
-* in that against the trustees. In the face of 
'* that resolution we hereby request you will 
*' supply Mr. M. with a suitable horse and 
** buggy at the rate already agreed upon, the 
" payment of your account being made by the 
*' trustees about the middle of September 
'' next when the collection of the subcriptions 
'* will be made.'* The letter was signed by 
the defendants without any addition to their 
names. The defendant pleaded they were 
not personally responsible, but one of them 
effei^ $60, in settlement. Held that the^ 
were not personally responsible and even if 
they were it could only be each for his share 
and the $60 was sufficient. Starr & McDo- 
nald, 4 L. N., 301 S. C, 1881. 

153. The plaintiffsued the defendants for the 
sum of $62.97, balance due on the purchase of a 
certain quantity of hay. The defendants plead- 
<^ that at that time they were employed by 
one J. D. a trader of Berthier, and tnat it was 
for him they purchased the hay and not for 
themselves. The only witness examined be- 
sides the defendant, who testified the one for 
the other was the daughter of the plaintiff who 
swore positively that the defendant made no 
mention of any other person through whom 
they were acting, but bought the hay entirely 
in their own name. Held^^aX an agent or fac- 
tor of an unknown principal was responsible 
personally for the price of the things pur- 
chased, and where the principal is a foreigner 
and the defendant acts only as a sub-agent 
the same rule holds though he declares the 
name of the principal agent at the time of 
the purchase. Lemire k Dixon, 11 R. L. 323, 
C. C. 1882. • 

154. This was an action of damages brought 
under the following circumstances: The 
plaintiff in March, 1882, bought a piece of 
land from La Fabrique of St. Constant, and 
shortly after l)egan to build upon it. A large 
number of the parishioners thereupon pro- 
tested against the Fabrique, the cur6 and the 
plaintiff, in order to have the building opera- 
tions stopped and the building demolished. 
The plaintiff continued to build, and an action 
was instituted to set aside the deed and have 
the building demolished. Judgment was ren- 
dered declaring the deed of sale null, and 
ordering the demolition of the building. 
Thereupon the plaintiff brought an action 
for ^000 agfunst the cur§. — Per curiam. 
The question is whether a mandatory is 
responsible for the acts committed by him 
under his mandate. The plaintiff alleges that 
the cur§ is personally responsible for his 
acts. I do not find that he is personally res- 
ponsible. Hie price of the land was fixed by 
the Fabrique, and irhen the deed of sale was 
executed the resolution authorizing the sale 
was set out in the deed. The mandatory who 
discloses his mandators does not bind himself 
personally, but only lus mandator, so long as 
he does not exceed the powers entrusted to 
htm. B. sold for the Fabnque. The purchaser 
had full loiowledge of the power, under 



which he acted. The deed of sale was sub- 
mitted to the bishop and he approved of it 
under a condition that itshould be submitted 
to an approval by the parishioners. It was 
submitted to them and a resolution was 
adopted, but the resolution was null so that 
it was not in reality sanctioned, and the deed 
was set aside because the resolution was null. 
Under the circumstances I find the Fabrique 
had no right to sell. If the sale is not legal 
it is an error de droit for which the defendant 
is nqt responsible. The other point is whether 
the defendant, the cure, is not responsible 
for the act of the Fabrique. On this poipt 
there is considerable proof^ but it is evident 
that this proof is not positive, and under the 
circumstuices I consider that the plaintiff 
has not made out his case against the defen- 
dant, and therefore the action is dismissed. 
QoyeUt & Bedard, S. 0. 1884. 

V. Liability op broker for monby DKPOsrr* 

BD OS MARGIN. 

155. A customer deposited money with bro- 
ker to be used as ''margin" in buying stock 
for speculative purposes. No delivery of 
the stock so purchased was intended, the 
broker's intentions being to realise as soon 
as a small profit could be made. In conse- 
quence of a decline in value and the margin 
being thereby exhausted, the broker at one 
time sold stock at a loss. Held that no ac- 
tion would He against the broker under such 
circumstances, the contract being a niming 
one. Fenwick & Anaell, 5, L. N. 290, S. C. 
1882. Allison k MacDougall, 27 L. C. J. 335, 
& 6 L. N., 93, S. C, 1883. 

VI. Liability op Principal. 

156. Where action was taken against the 
members of a partnership, for damages for 
false arrest, at tne instance of one of them. 
Held that they were aU liable. Cowan it Os- 
borne, 12 R. L. 29, S. C. 1881. 

157. On an action to set aside a sale induc- 
ed by fraudulent representations as to the 
value of certain shares of stock transferred 
as part of the price. Held that where an 
agent in making a contract suppressed a ma- 
texdal fact within hb knowledge, hb principal 
cannot profit by the fraud, although he was 
himself ignorant of the fact suppressed. 
Chritien & Crowley, 5 L. N. 268, <& 2 Q. B. R. 
385, Q. B. 1882. 

158. Fraud committed by the agent affects 
the principal. Lighihallys, Chretien* 11 R.L. 

402, S. C. 1882. 

1 59. During the plaintiffs absence from Mon- 
treal, his bookkeeper and principal clerk si^- 
ed in his behalf an agreement of composition 
with a debtor and, in pursuance thereof, col- 
lected from the assignee the dividend realized 
froin the estate. The plaintiff was informed 
by his clerk bv letter of what he had done 
and did not object at the time, but on his 
return to Montreal in the following month, 
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he claimed the whole debt li-om the debtor, 
crediting the dividend as a payment on ac- 
count. Held that imder the circmnstances 
there was a ratification of the clerk's act. 
Neild & Vineberg, 5, L. N. 1 18. S. C. 1882. 

VII. Of C0XTRACT0R.S. 

lOOi The plaintiff, a workman was engaged 
by contractors for the construction of a 
railway. The railway Company acted as 
bankers for the contractors and paid the 
^ages of the workmen, cost of transport 
to the place where they were to work, &c. 
Held that the company were the real princi- 
pals and they had given the plaintiff reason- 
able cause for believing ths^t the contractors 
were their agents, and therefore the company 
were liable for a breach of the contract. Ld- 
poinie & the Canadian Pacific E*y Co, 7 Ti. N. 
29. C. C, 1883. 

VIII. Of Factors. 

161. In an action arising out of a commis- 
sion to purchase hay Held that le faoteur 
ou agent d'un principal residant en pays stran- 
ger est seul responsable, personnellement 
envers les tiei*s. Dixon & Etu, 7 L. N., 213 
Q. B., 1884. 

IX. Powers of agent. 

162. The general power of attorney to mana- 
ge and minister the personal property of the 
mandator does not authorize the agent to go 
security for third persons, and to endorse 
notes so as to bind the principal, in matters 
foreign to the administration ^dth which the 
agent has been entrusted. Poirier &: Jobin, 
li'R. L., 64S. C, 1881. 

XI. Proof of. 

1 63. In an action against a wife on a con- 
tract of insurance signed for her by her hus- 
band she pleaded want of authority in her 
husband to sign. Held that her acceptance 
was sufficient proof of such authority. Mutual 
Inmrance Company & Desrousselles, 5 L. N., 
179S. C, 1882. 

164. As to what constitutes proof of agency 
sufficient to authorize the institution of an 
action on behalf of another. See Davidson & 
Laurier, I Q. B. R. 366, Q. B., 1885. 

XII. Sub agent. 

1 65. In an action arising out of an order to 
buy hay. Held que les personnes employees 
par ce facteur ou agent, qui est leur mandant, 
ne sont pas responsables, personnellement, 
des transactions faites au nom de leur man- 
dant. Dixon & EtUj 7 L. N. 213 Q. B., 1884. 

XIII. What constiti'tes. 

166. Plaintiff attached a quantity of goods 



in the Custom House in satisfiEK^tion of a judg- 
ment against defendant who carried on 
business as " J. H. W. & Co." Intervenants 
claimed the goods seized as their property 
alleging that defendant was merely their 
agent in carrying on the business, and in sup- 
port filed a deed sous seing prioS of which it 
was agreed that the intervenants should 
establish a store under the name of J. H. W. 
& Co., to be managed by defendant as their 
agent ; that they were to supply him with 
all goods required and charge the store with 
all goods imported and with a commission of 
five per cent, for buying ; that defendant 
was to carry on for the benefit of intervenant<; 
and was not to make purchases. All this inter- 
venants alleged was carried into effect and 
the goods seized were purchased for the busi- 
ness by them ; that the plaintiff's claim was 
incurred long previous to the agreement and 
was unconnected with the business in ques- 
tion. On proof intervention maintained and 
seizure discharged. Greene & Wilkins, 4 L. N., 
186 S.C., 1881. 

XIV. Who are agexts. 

167. The plaintiffs were trustees under a 
deed of assignment fitmi insolvents, with au- 
thority to carry on the business until it should 
be wound up, which was to be completed 
within two or three years. The business was 
not wound up in that time, but was carried 
on bv the plaintiffs on an extensive scale 
with funds raised on their own credit, and large 
losses were incurred. Held, by the ms^jority 
of the Court, in an action b^ the plamtiffs 
against creditors who had signed the trust 
deed, to oblige them to repay the amount of 
such losses, that the plaintifl» were not under 
the circumstances, agents of the creditors, so 
as to make the latter liable for the result of 
their operations. Chinic & Gameau, 7 L. N., 
210 Q. B., 1884. 



AGGRAVATED ASSAULT — See CRT. 
MINAL LAW. 
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I. Of LinEi. in Pleading, see LIBEIj. 



AGREEMENT— Sc<j CONTRACTS. 
I. Fraudulent, see FRAUD. 



AGRICULTURE— DEPARTMENT 
OF,— See Q. 48 VICT., Cap. 7. 
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AGRICULTDRAL FERTILIZERS. 

!• Act to prevent Fraud in thb making and 
.^KijjxG OP. r. 47 Vict., Cap. 37. 

Jl. Adulteration of, Act rbspecting. C. 48- 
49 Vict.. Cap. 58. C. 4849 Vict, Cap. fiT. 



AGRICULTURAL SOCIETIES. 

I. Act Ajiending, see Q. 46 Vic, Cap. 12. 

II. By-Laws with reoards to. 

III. Subscription to. 

II. BV LA^-S WITH regard TO. 

168. On a petition to set aside certain reso- 
lutions and by laws of a County Council. Heid 
that the declaration prescribed by 32 Vict. 
c. 15, S. 41. (1) with reference to tifie organis- 
ation of agricultural societies, is only required 
for the formation of the Society. The signa- 
ture of forty persons at the date of formation 
is sufficient to give the society a legal exis- 
tence, and it is not necessary that persons 
becoming members subsequently should sign 
the declaration. Martin A Corporation dPAr- 
genteuH, 1 L. N., 139 C. C. 1884. 

169. The choice of a place for exhibitions of 
an Agricultural Society, within the meaning 
of 37 Vict. c. 5, s. 2, does not imply that the 
particular site for the pennanent buildings 
must be determined at the meeting of mem- 
bers ; e. g., a resolution choosing " Lachute, 
in the {)ari8h of St. Jerusalem d'Argenteuil," 
Ls sufficient. Ibid. 

170. It is not necessary that the resolutions 
and by laws passed at a meeting of a muni- 
cipal council should be written out at length 
and signed by the presiding officier at the 
time of the meeting. Ibid. 

171. A by-law of a county council, iixing a 
permanent place at which all e^diibitions of 
an agricultural society shall be held is not a 
by-law within the meaning of articles 100 and 
698 of the Municipal Code. Ibid. 



ALDERMEN. 

I. Election of, see MUNICIPAL CORPS. 



ALIAS WRIT— Sec PROCEDURE. 



(1) Any procto-Terbal, roll, resolntion or other order 
of a municipal CoandL maj be set aside by the ma- 
gifltrate's Coort ot\hy the Circmt Court of the County 
or District, by reason of its illegality, to the same 
effisct as a Municipal by-law, ana is subject to the 
pnmaions <^articU§ 4ol and 705. Any municipal 
elector in his own name, may by a petition presented 
to the magistrate's Court or to the Circuit Court of 
the Coon^ or District, demand and obtain, on the 
ground of illegality, the annulment of any municipal 
by-law, with costa against the Corpomtiou. 



ALIENATIONS. 

I. Of Property ix Fraud op Creditors, see 
DONATION, SALE, TRANSFER. 

II. Prohibition to Aliexate, see DONA- 
TION, SALE, &(\ 



ALIENS— 5^c FOREIGNERS. 



I. Naturalization of, see NATURALIZA- 
TION. 



ALIMENTARY ALLOWANCE. 

I. In cask of Imprisonment, see IMPRI- 
SONMENT. 



ALIMENTS. 

I. Action against Children. 

II. Exemption of. 

III. Liability of Grandchildren. 

IV. Right to. 

V. Wifes bight to. 

I. Action against Children. 

172. Action by a father against two of his 
children for an alimentary allowance. The 
children pleaded in forma pauperis, and se- 
vered in their defence. Per curiam. The 
plaintiff has established a right of action, but 
the difficulty is the extreme poverty of the 
defendants. The children offer to board the 
father at their own table ; but the case is 
complicated by the fact that the father now 
has nis third wife, and what is to be done 
with the stepmother or second stepmother ? 
The case is somewhat of a puzzle. I doubt 
whether the Court has power to order the 
father to go and live with the children, but 
even if the Court does possess this power, I 
am not disposed to think it should be exei^- 
cised under the circumstances of this case. 
The plaintiffs demand is moderate, being 
only for six dollars per month. The Court will 
order one of the children to pay 75 cents per 
week, and the other 50 cents per week. 
Lahranche <b Lahranclte^ 6 L. N., 60 S. C, 
1882. 

173. In a similar case the Court ordered 
one child to pay fifty cents and three others 
forty cents each. No costs. La fan & Lafon, 
6 L. N., 84 S. C. 1883. 
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174. When the children are poor and they 
offer to lodge and take care of their parents, 
the Court will not oblige them to pay them 
an alimentary pension in money, even thou^ 
the parent to whom they were bound, mar- 
ried, a second time. Baehand & Baehand, 12 
R. L. 38 & 28 L. C. J., 155 Q. B. 1881. 

II. Exemption of 

175. Notwithstanding a clause exempting 
from seizure the property bequeathed by a 
will, the property will be liable to be sold for 
obligations incurred in the administration 
and maintenance of the property itself. Saun- 
ders S VoUard, 28 L.'C. J. 266 S. C. 1878. 

176. The defendant petitioned to set aside 
an attachment issued against him on the 
eround that the things seized were under his 
father's will insaisUaable. Plaintiff answered 
that the things were not exempt, inasmuch as 
the claim was for provisions sold to the defen- 
dant for the subsistance of himself and family. 
Hdd as the claim generally was for aliments 
that the seizure must be maintained under 
the last paragraph of Art. 558 O. C. P. (1 ), and 
petition rejected. Ddand & Desr^iires, 4 
L N., 40 S. C, 1881. 

177. In execution of a judgment obtained 
by respondent against appelant the dividend 
there might be on certain bank stock was 
seized and also the rents due on a certain 
house the property of appellant. The seizure 
was contested by appellant on the ground 
that the house, the rents of which were seized, 
and also the bank stock formed part of the 
property he received from his fathers estate 
under the will of his father, by which the pro- 

Eerty bequeathed was not only substituted, 
ut was declared insaiHssable, both as to 
the capital and as to the interest and reve- 
nues thereof. A part of the property had 
been sold by the executors to one of the 
heirs. Held thaX the effect was to make a 
partition and the revenues of said property 
were unseizable. Molson A Carter. 6 L. N., 
372 Q. B., 1883. 

III. Liability op Grandchildrex. 

178. Where there are children, and grand- 
children, issue of a deceased child, the grand- 
children are liable with the children, for the 
maintenance of the grand parents, even 
though the children have means of supplying 
the aliments by themselves. Beeve & Mon- 
jeauj 5 L. N., 373 S. C, 1882. 

IV. Right to. 



(1) The foUowlog are also exempt from seizure : 
AUmentaiy allowances granted by a court. Sums of 
money given or beqneatned on condition of their being 
exempt from seizure. Sums of money or pension 
ffiven as aliment, even though the donor or testator 
has not expressly declared that they should be exempt 
from seizure, AUmentaiy allowances and thinffs 

K'ven as alimentary may however be seized and told 
r alimentary debts. 



179. Held (reversing the decision of the 
Superior Court, 6 L. N. 153,) where a claim 
was made by a natural son aged 25, against 
the curator of his mother, an immarried wo- 
man, and an interdict, for an alimentary 
allowance, and it appeared that the mother 
was possessed of means more than sufficient 
for her maintenance, that the son was entitled 
to a reasonable allowance, especiaUy in view 
of the fact that such allowance might be paid 
without trenching on the principal of his 
mother's fortune, or interfering with the rights 
of the plaintiff^s minor children. Francis A- 
aementy 6 L. N., 194 S. C. R., 1883. 

180. A person who has come of age and 
who does not show that he is unable, byrea- 
son of infirmity or other sufficient cause, to 
earn his own subsistance, has no right to an 
alimentary allowance from his parents, what- 
ever the means of the latter may be. Francis 
it Clement, 6 Jj, N., 133 S. P.. 1883. 

V Wife's right to. 

181. Where the husband withdrew him- 
self from his joint residence with his wife, and 
notwithstandinff her willingness to continue 
to reside with nim, according to his means 
and conditions refused to provide her with a 
fit and proper residence and with support 
and maintenance according to his* proved 
means and condition. Held, reversing 8. 
0. R. (I. Dig. 75, 543,) that he had failed and 
neglected to perform the marital obligations 
and duties imposed upon him by law, and that 
the wife was entitled to receive from him an 
alimentary allowance according to his means, 
and that without being compelled to proceed 
against her husband en separation de biens 
although the circumstances might justify such 
proceedings. Conlan Ss Clarke^ 25 L. C. J. 
90, Q. B. 1872. 



ALLOWANCE. 

I. To Defendant under Contrainte par 
Corps, ste ALIMENTS. 



ALTERATION. 

I. Of Bili^ and NoTbs, see BILL8 OF 
EXCHANGE. 



AMALGAMATION. 

I. Of two Banks discharges Sureties to 
ONE OF them Prior to Amaixjamation, see 
SURETYSHIP. 



AMARRAGE. 

L Droit d', ste HARBOR DUES. 
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AMIABLE COMPOSITEURS— Sf^ AR- 
BITRATION. 



AMENDMENT. 

I. Op Procedure, see PROCEDURE. 



ANATOMY. 

I. Act rbspectdto the Stttdy op, see Q, 46 
Vict., Cap. 30. 



ANIMALS. 

I. Act respegtino Infectious or Contaoiou* 
Diseases apfbctino, see C. 4849 Vic, Cap. 70. 



ANSWER— See PLEADING. 



APPEAL. 

I. Costs op Factums. 

II. Delays to. 
in. De Plano. 

IV. Effect OF. 

V. Effect op to suspend Execution for 
Costs, M« COSTS. - 

VI. Enqubtb during. 

VII. Evidence in. 
Vni. Exhibits in, 

IX. From Circuit Court. 

X. From Judge in Chambers. 

XI. From Judgment interlocittorv. 

XII. From Motions. 

XIII. From Municipal Council. 
XrV. Grounds of. 

XV. In Actions to annul Letters Patent. 

XVI. In Forma Pauperis. 

XVII. In Municipal Matters. 

XVIII. Intervention in. 

XIX. Jurisdiction of Court of. 

XX. On Matters of Fact. 

XXI. Penalty for Desertion of. 

XXII. Power of Court of. 

XXIII. Procedure in. 

XXIV. Questions of Quantum in. 

XXV. Right of. 

XXVI. Security in. 

XXVII. Service of writ of. 
XXVIIL Signature of Writ. 

XXIX. Sureties in. 

XXX. Suspends Execution. 
XXXL Terms of Court. 
XXXn. To Privy Council. 
XXXni. To SuPRBMB Court. 
XXXIV. Will not be allowed. 



I. Costs of Factums. 

182. The rate of two dollars per page alloW' 
ed by usage for the cost of printing factums 
in appeal will not be reduced, though it be 
shown that the actual disbursement was less 
than that sum. Dor ion d? Dorion^ 7 L. N,, 
90 Q. B., 1884. 

II. Delay to. 

183. Appellants took out a writ of appeal 
immediately after the judgment, and before 
the delay for inscribing in Review had 
expired. Respondent inscribed in Review 
within the delays and moved to dismiss the 
appeal on the ground that it had been taken 
within the delay for inscribing in Review. 
Held that the appeal was rightly taken and 
the respondent could only demand that pro- 
ceedings be suspended until the proceedmgK 
in Review were disposed of. Cassils & Fair, 
2 Q. B. R., 382 Q. B., 1882. 

III. De plano. 

184. A judgment ordei^g a person to do a 
specific act as the delivering of c€^rtain promis- 
soiy notes within a certain delay, or to pay a 
fixed amount, is a final judgment from which 
aliy appeal Ues de piano and without leave of 
the Court. Cassils <fc Fair, 2 Q. B. R, 382, 
Q. B., 1882. 

185. A judgment appointing a sequestrator 
is a final judgment and maybe appealed from 
de piano. McCraken Ss Loguey 6 L. N., 326 
Q B., 1883. 

IV. Effect of. 

186. When a defendant has obtained per- 
mission to appeal from an interlocutory judg- 
ment and does not avail himself of the per- 
mission, and does not give security within the 
delay required, he loses his right of appeal, 
without a judgment to that effect, and the 
plaintiff may succeed, without further for- 
mality. Bruneau & McCaffrey, 11 R. L., 253 
Q. B., 1881. 

V. Effect of to suspend execution for 

COSTS. 

187. While motion for leave to appeal from 
a judgment, maintaining a demurrer was 
pending, the successful party applied for 
execution for his costs whih after argument 
was refused by the Prothonotary. Payette & 
Hatton, 5 L. N. 239, S. C. 1882. 

VI. Enquetb during. 

188. The Court of Appeal may order an 
enquete when necessary, for the decision of 
circumstances which have arisen since the 
judgment giving rise to the appeal. Hotte A 
Champagne, 2 Q. B. R. 127, Q. B. 1880. 
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VII. EVIDBXCE IN. 

189 Petition was filed, asking for the dis- 
uibsal of the appeal on the ground of acqui- 
escence. The petition was supported by aflS- 
davits which were met by counter affidavits 
on the part of the appellant. Application 
to cross examine the parties who made the 
affidavits allowed, and deponents ordered to 
appear for that purpose. Hotte cf Ande- 
grave, 25 L. C. J. 227, Q. B., 1880. 

VIII. Exhibits ix. 

190 A party cannot file, in appeal, a docu- 
ment which was not filed in the Court below. 
Dorion & Champagne, 2 Q. B. R., 196, Q. B., 
1881. 

IX. From Circuit Court. 

191 An appeal lies to the Court of Queen's 
Bench on points of law from a judgment of 
the Circuit Court, when the sum or value of 
the thing demanded amounts to or exceeds 
$100, although the evidence has not been 
taken down in writing (1). Adam Sc Flanders 
25 L. C. J., 30, Q. B. 1878. 

X. From Judge ix Chambers. 

192 The Court of Queen's Bench sitting in 
appeal will grant leave to appeal from ,an 
order of a judge in chambers, where the judge 
is given the jurisdiction of the Com't. lac- 
Craken & Logue, 6 L. N., 326, Q. B., 1883. 

XI. From Judgmext Ixterlgci^tory. 

193 Every appeal from interlocutory judg- 
ments shall be inscribed by the Clerk of the 
Court, and heard by privilege, in a summary 
manner, without any reason of appeal or 
factums. Q. 41 Vic. Chap. 26, Sec. 6. 

194 Application to reject an appeal on the 
gi'oimd that the judgment appealed from was 
only an interlocutory one and could not be so 
appealed without the permission of the Court, 
the appeal having been taken de piano ana 
without such permission. 

195 The judgment complained of was one 
appointing commissioners on a petition in ex- 
propriation presented to the Superior Court. 
Held not a final judgment and appeal dis- 
missed. Canadian Rubber Co, i City of 
Montreal. 25 L. C. J. 231, Q. B. 1880. 

196 Leave to appeal will be granted from 
an interlocutory judgment, on a motion dis- 
missing a demurrer, and special plea filed by 
defendant. Low <k The Montreal Telegraph 
(7o.,4L.N.381.Q. B. 1881. 

197. In another case the action was for 
penalty under Sec. 149 of the Insolvent Act 
of 1869 by the assignee. The action alleged 
that appellant took a promise of payment from 
one L., an insolvent, whose assignee respond- 
ent was, as a consideration or inducement to 
consent to the discharge of such insolvent. 



(1) 1142 C. C. P, par. 1. 



Defendant pleaded to the form setting up that 
the assignee could not now bring such action. 
The exception to the form was rejected bv 
the Court below. The defendant therefore 
asked leave to appeal. Court refused leave 
to appeal, as the point could be better de- 
cided on the merits. Joseph <t Murphu, 4 
L. N., 101 Q. B., 1881. 

198. Motion for leave to appeal from int-er- 
locutory judgments on two motions. The first 
motion was by plaintiff to correct a clerical 
error, by effiu^ing the words de Circuit and 
replacing them by the word Sup&rieure, The 
other motion also by plaintiff was to al- 
low plaintiff to serve defendant with a duly 
certified copy of the writ, the copy served not 
being certified. Both these motions were 
accorded on payment of the costs incurred 
on the exception to the form previously filed 
by the defendant. The Court rejected the 
motion for leave to appeal with costs. Therien 
Ss Wadleigh, 4 L. N., 100 Q. B., 1881. 

199. The plaintiff moved for leave to appeal 
from an interlocutory judgment which ordered 
preuve avantfaire droit ou a defense en droit 
The Court rejected the motion, but said 
that he would not lay down the rule that 
an appeal would under no circumstances be 
granted from such judgment. Hoehelaga 
Bank & Lavender, 5 L. N., 378 Q. B., 1882. 

200. Application for leave to appeal from 
an interlocutory judgment referring the case 
and the parties to the Roman CathcSic Bishop 
of Montreal, in order that he might decide 
whether the marriage tie between appellant 
and her husband should be broken, and also 
from a previous judgment of Slst March 1880, 
dismissing her demurrer and that part of the 
conclusions which prayed that the present 
cause should be so sent to the Bishop for 
adjudicatiou. Leave to appeal was granted. 
Evans & Laramie, 5 L, N., 134 Q. B., 1882. 

201. In another case, the action was to set 
aside a donation by a father to his daughter 
and her future husband by marriage contract, 
as being in fraud of creditors. The husband, 
K, was sued to authorize his wife, and 
not in his own name. He appeared and pleaded 
with his wife. The case being inscribed on 
the merits, the judge discharged tiie d^libirS 
in order that the husband imould be called 
in personally, as he had an individual interest, 
and that time should be given to sell the real 
estate of the donor, then under seizure.— 
Held that the order to call in K was 
proper, but that the order to discuss the do- 
nor before giving judgment, or to refuse to 
give judgment until something was done 
which was not within the control of either of 
the parties, was irregular. Leave to appeal 
granted. Tracey d: Liggett, 5 L. N., 135 Q. B., 
1882. ' 

202. Motion for leave to appeal from an in- 
terlocutory judgment, discharging the d6libir6 
until it be decided wnether an insolvent who 
has obtained a settlement with his creditors be 
discharged. The appelant sued the responent 
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for bomage^When the case was ready for hear- 
ing, the respondent became insolvent^and pro- 
c^CKiings were suspended. Subsequently the 
respondent obtained his discharge from his 
crcKlitors, which was not confirmed by the 
CV»urt The appellant then continued his 
proceedings en homage and obtained judg- 
ment with costs. He tried to recover his 
costs, but was met with the objection tliat 
the respondent was not responsible for this 
debt) having been insolvent and discharged. 
Leave to appeal refused. Mc Cannon d: Mc- 
Kinnon, 5 L N., 142 Q. B. 

XII. From Motioxs, 

203. The plaintiff having moved in the 
Court below for delay to contest an account 
filed by defendant or to have it rejected 
obtained delay to contest it on the merits. 
They then moved to reject the account. The 
motion was rejected, and on motion for leave 
to appeal from the last judgment.~^eZe2 that 
the leave to appeal could not be granted, as 
plaintiff should have appealed from the judg- 
ment granting delay to contest the account 
as well as from the judgment rejecting their 
last motion. Henderson & Henderson j 1 
Q. B. R, 304 Q. B., 1881. 

XIII. From Mukicipal Council. 

204. On appeal from a judgment of a Muni- 
cipal Council revising an assessment roll the 
appellants are not entitled to examine \vit- 
nesses under Art. 1071 M. C. (1) Dansereau & 
The Corporation of the Parish of St. Antoine^ 
4 U N., 299 C. C, 1881. 

XIV. Grounds of. 

205. A dilatory exception was filed, asking 
for security for costs. Security was given by 
the plaintiff, but no judgment was rendered 
on the exception. Heldj that this omission 
not causing any injustice to the plaintiff, who 
did not complain in due time, was not ground 
for an appeal. Bowen & Gordon^ .5 L. N., 
300Q. B., J882. 

XV. In Actions to annul Letters Patent. 

206. Case of Angers, Attorney General, d- 
Murrcuf, (II Dig. 60-276), reported in exfenso 
25 L. C. J., 208 Q. B., 1880. 

XVI. In Forma Paupbkis. 

307. Motion for leave to appeal in forma 
pauperis from an interlocutory judgment 
maintaining a r^onse en droit. Leave to 
appeal was granted, but no permission to pro- 
ceed in forma pauperis, Derome & Robi- 
iaille, 4 L. N., 99 Q. B., 1881. 



(1) The appeal is heard and decided in a summary 
manner, and no ftesYt witnesses can be heard unless 
the appeal is from the decision of a county council 
r board of delegates. 



XVM I, In M l'nic i pal Mattbks. 

208. On appeal to the Queen's Benclu 
Held, confirming the judgment of the Circuit 
Court, that under Articles 100 and 698 of the 
Municipal Code, the Circuit Court had juris- 
diction on an appeal from the County Coun- 
cil concerning a by-law of the Local Council, 
where the County Council commits an irregu- 
larity. Corporation de St. Maurice <f Dtt- 
fresnej 10 Q. L. R., 227 Q. B., 1884. 

XVIIL Intervention in. 

209. When parties show sufficient legal 
interest in the subject matter of the appeal, 
they will be allowed to intervene and obtain 
an order of suspension of the case in appeal 
until judgment be rendered on proceedings 
instituted in the Court below by the peti- 
tioners. Riddel S Evans <t Hannan, 27 
L.C. J., 184 Q. B., 1883. 

XIX. JniiSDicTioN OF Court of. 

210. The Court of Queen's Bench has no 
jurisdiction on an application for habeas cor- 
pus to correct an error in a warrant of com- 
mitment by the Superior Court. Pollock 
Exp.y 4 L. N., 293 & 2 Q. B. R., 60 Q. B., 1881. 

XX. On matters of Fact. 

211. Where the case turned entirely upon 
the evidence, the Court made the following 
remarks as to the functions of the Queen's 
Bench in appeal in such cases. Per Curiam. 
It is with great regret that we reverse a judg- 
ment on a matter of evidence. Usually w^e 
do not do so, when either view of the evi- 
dence may in our opinion be fairly maintained, 
even although we might incline to a view 
different from that taken. I desire particu- 
larly not to be misunderstood in saying this, 
for I am perfectly aware that the rule we 
follow has been subjected to some misconcep- 
tion in different quarters. We do not say 
that we look upon the decison of the Court 
below as we should on the finding of a verdict 
by a jury, for that would be a manifest error 
as to our law. On the contrary we are obliged 
to examine and appreciate the proof. But we 
do not readily reverse on n^ere appreciation of 
the evidence. It appears to me that however 
difficult it may be to express this rule, its 
application offera no practical difficulty. In 
this case, however, we have not to consider 
this rule. We have only to decide between 
two judgments, and we think that the judg- 
ment in the first instance was correct and 
should not have been touched. Nicholson d: 
Metrasj 4 L. N., 281 Q. B., 1881. 

XXI. Penalty foe Desertion of. 

211. The only penalty which the failure to 
proceed on Appeal to Her Majsty in Privy 
Council for more than six months after secu- 
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rity has been given can entaiL is the execu- 
tion of the judgment appealea from. Her- 
chanW Bank of Canada & Whitfitld, 27 
T^ C, J., 183 Q. B., 1883. 

XXII. Power op Court op to correct 
ERRORS IK Judgments. 

213 The respondent asked that the record 
be sent back to the Court below, in order to 
have an error corrected in the copy of judg- 
ment, and that the necessary order be given 
to the Court below and to the Judge thereof, 
to cause the said error to be rectified. The 
draft of the judgment, as prepared by the 
Judge was correct, but in the registration a 
clerical error had been made, by which a 
wrong number was given in the description 
of certain land. The judgment as registered 
was not the judgment of the Court. Ftr 
curiam. There were English precedents which 
went a long way in permitting such errors to 
be rectified. But it was evident that the 
Courts here had no authority. This error 
must be corrected by the Court below. It was 
not necessary to send back the record. The 
Court below could correct the error in the 
registration, and when that was accomplished 
it was possible that a correct copy could be 
produced here and admitted in the place of 
that which contained the error in question. 
At present the motion must be rejected. 
Sunberg & Wilder^ 28 L. C. J. 126 Q. B. 1884. 

XXIII. Procedure in. 

214. Motion to reject an appeal on the 
ground that it was taken after the delay 
granted by the Code, and that it was not 
served on the attorney in person, but at the 
clerks office. The judgment was rendered on 
the 28th February, security was given, on the 
2nd April, and the petition was served on the 
7th April. Appellant answered that the judg- 
ment from which the appeal was taken was 
rendered in Review, that it reversed the judg- 
ment of the Court at Beauce, and was not 
registered in Beauce until the 30th March. 
It was therefore in time under Art. 502 C. C. 
P. Motion rejected. Lessard <Cr Oentty 6 L. N. 
154, Q. B. 1883. 

XXIV. Questions of quantum in. 

215. The Court of Appeal will not reverse 
a judgment because in a demand for damages 
the Ck»urt below has accorded a few dollars 
too much. Mondon d: Quintal j 2 Q. B. R. 175 
Q. B- 1882. 

XXV. Right of. 

216. On appeal from a judgment dismissing 
a demand for a prohibition to the Judge of 
Sessions, to prevent the execution of a sen- 
tence under Sec. 86 of the Seaman's Act 
1873. Held that there was no right of appeal. 
Clarke is Chauveauj 8 Q. L. R. 98, Q. B. 1882. 



217. Appeal may be had from every appeal- 
able judgment, even when no written enqu^ 
has been made, but on questions of law only, 
and such an appeal will not be dismissed on 
account of a merely clerical erron where no 
injury is done to tne parties. mcKenzie dc 
Turgton. 2, Q. B. R 243, Q. B. 1882. 

218. The plaintiff sued the defendant in a 
hypothecary action of $12, due by his auUwr 
en garantie for school taxes on the property 
held by him. The defendant called in his 
auteur en garantie. The judgment of the 
first Court, maintained the principal action 
and dismissed the action en garantie. Held 
that the action was appealable. Cr^eau dr 
Talbot, 10, Q. L. R. 49, S. C. R. 188.3. 

XXVI. Security in. 

21 9. Application to reject appeal on ground 
of insufficient security. The appellants were 
opposants in the Court below, and claimed 
immoveable property seized, and their oppo- 
sition was dismissed with costs. The respon- 
dent contended that they should have given 
security for the amount of the respondents 
judgment, and that the deposit of $300 in 
money in the hands of the prothonotary was 
in any case insufficient. 'Application rejected. 
Lionais ds Molson^s Bank, 25 L. C. J., 226 
Q. B., 1880. 

220. Application to reject an ai>peal on the 
ground tnat the security was put in one day 
prior to that stated in the notice served on 
respondent. The difficulty arose from the 
fact that the original notice and copy served 
did not agree. In the absence of any objec- 
tion to the securities themselves application 
rejected. Canada Investment and Agency 
Company d: Hudon, 25 L. C. J. 227 & 2 Q. B. R., 
128, Q. B., 1880. 

221. An opposant who appeals from a judg- 
ment in a case in which he was not defendant 
is bound to furnish security only for the costs. 
Lionais d: Molson's Bank, 2 Q. B. R 194, 
Q. B., 1880. 

222. Security in appeal from a judgment of 
the Circuit Court must be in terms of Article 
1 143 C. C. P. and an obligation on the part of 
the surety to pay a sum of $200, in case the 
appellant does not prosecute the appeal, &c, 
is not sufficient. Felton d: Bilangetj 2 Q.B.R^ 
107 Q. B., 1881. 

223. Action for the purpose of having a 
deed of donation declared null. In July, 1880, 
the plaintiff made a donation to his brotheri 
the defendant, of his undivided share in the 
father's estate, about one-third of which con- 
sisted of an emphyteutic lease which was to 
expire in eight years. The remainder of the 
estate consisted of immoveable property in 
the City of Montreal. In 1881. the donor 
brought an action en nullity, alleging fraud 
on the part of the donee, and by his conclu- 
sions he prayed that the deed might be set 
aside, and declared null and void, and that 
the defendant be condemned to cancel the 
registration of the deed of donation within a 
certain delay, and that in de&ult of his so 
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dom^ the judgment of the Court should effect 
themscharge of tiie registration. The Court of 
Review, reversing the judg ment of the Supe- 
rior Court, maintained the action and granted 
the plaintiff all the conclusions of his action. 
The defendant appealed frcnn that judgment, 
and contended that he was bound to give 
security for costs only, on the principle that 
there was no other condemnation in tbe judg 
ment than to have the registration cancelled, 
and that the judgment itself would have this 
effect if nothing was done by the defendant 
towards that end. Held that he must give 
security not <mly for costs, but that he will 
prosecute the appeal and satisfy the condemn- 
ation in case the judgment was confirmed. 
MeCord dt McCordj 5 L. N., 246 S. C, 1882. 

224. The security on appeal from a judgment 
dismissing an application for dischaa>ge under 
the InM>lvent Act 1 875 and amendments, must 
be given within ei^t days from the rendering 
of the judgment, and consequently notice 
given within the eight days from the render- 
ing of the judgment that security would be 
given on a day subsequent to the eighth day 
was held to be insufficient. O^NeUl & Mor- 
rice, 26 L. C. J., 212 Q. B., 1882. 

225. It is necessary to ^ve notice to the 
apposite party before putting in security for 
an appeal to the Queen's Bench from a judg- 
ment of the Superior Court. Dorion <fc Do- 
Hon, 6 L. N., 325 Q. B., 1883. 

226. Le cautionnement donn6 par le con- 
damne sur une action en declaration d'hypo- 
thdque ne doit pas Stre estim6 en y compre- 
nant la valeur de Timmeuble dont le d^laisse- 
ment est ordonn6, ou de la somme d. ^tre 
payable dans le cas oiH le ddfendeur ne d61ais- 
serait pas, mais seulement pour les condam- 
nations en areent auxquelles il pent 6tre con- 
damnk. SochetU A Ouellet, 9 Q. L. R., 361 
Q. B., 1883. 

227. Nevertheless the bond should be in 
terms of Art 1124 C. C. P., and the pro- 
thonotary ought not to limit its terms to the 
payment of costs. Rochette d: Ouellet, 6 L. N., 
412 Q. B., 1883. 

228. And when the defendant makes a de- 
posit instead of giving security which the 
prothonotary has decliu*ed shoidd be for the 
payment of costs only, a motion to set aside 
the deposit as insufficient will be rejected if 
it appears to the Court that the deposit is 
sufficient to cover any condemnation in mo- 
ney, whether for costs or otherwise, to which 
the defendant is liable to be condemned, and 
the prothonotary 's order will be amended. 
/6tcL 

229. The judgment appealed from did not 
dispose of the case either intentionally or by 
oversight. Held tliAt appeal did not lie de 
piano. Paradis A Lemieux, 6 L. N. 155 Q. B., 
1883. 

230. On appeal fvom a jud^ent dismissing 
the contestation of a report of distribution the 
appellant is bound to give security for costs 
only. Pangman A Buchanan, 6 L. N., 388 
andZ7l4.C.J.,311<^B., 1883. 



XXVn. Service of. 

231. Motion to reject appeal, the service 
being irregular. The service was made on 
Maloin & Maloin, attomies of Respondent 
in the Court below, by serving a copy person- 
ally on Philippe Maloin. The attorney in the 
Court below was Jacques Maloin, and a diffe- 
rent person from Philippe Maloin and not 
merely a misnomer. The time for appeal had 
elapsed. Appeal rejected. Gauvin & Ro- 
chetie, 5 L. N., 142 Q. B., 1882. 

XXVIII. Signature op Writ. 

232. A writ of appeal is not necessarily null 
because it has not oeen signed by the attor- 
neys of the appellant. Canada Investment 
& Agency Co. A Hudon, 2 Q. B. R., 128 Q. B., 
1880. 

XXIX. Sureties in. 

233. A surety for costs in appeal cannot ask 
to be discharged before judgment, except in 
the cases provided for by Art. 1953 of the 
Civil Code. Nightingale & SociiU de Cons- 
truction 8i. Jacques, 2 Q. B. R., 193 Q. B., 1881. 

234. Rule against mis en cause for coercive 
imprisonment. He had been condemned to 
pay plaintiff $434.94 with interest as surety 
m appeal, and pleaded to the rule that on the 
6th July 1877, he had been put into insol- 
vency under the Insolvent Act of 1875 and 
had included plaintiff's claim among his 
liabilities under a supplementary statement 
of April 1879. He relied on section 61 of the 
Insolvent Act. Held that as the supple- 
mentary list was not filed in time to aOow 
plaintiff to obt-ain the same dividend as the 
other creditors, and as he had no confirma- 
tion of discharge, he remained liable to impri! 
sonment as judicial surety. Rule absolute 
Fuller & Farquhar, 4 L. N. 244, S. C. 1881. 

XXX. Suspends execution. 

235. Where a judgment of the Court of 
Queen's Bench in appeal, has been rendered, 
declaring that certain rents, which had been 
attached were really ^'aUments" a&d insaisis- 
sable, the party in whose favor such judg- 
ment has been rendered cannot obtam an 
order to execute the judgment provisionally, 
if permbsion to appeal from the judgment 
to the Privy Council has been granted. Mol- 
son S Carter 7 Ij. N. 292, 28 L. C. J. 103 
Q.B. 1883. 

XXXI. Terms of Court. 

It shall be lawful for the Lieutenant 
Governor in Council to appoint from time to 
time by proclamation one or more additional 
terms of the Court of Queen's Bench, sitting 
in appeal, to be holden at such place and dur- 
ing such time as may be determined by such 
proclamation. Q. 46 Vic, Chi^ 26,Seo. 56. 
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XXXII. To Privy Covsciu 

236. Cane of Brewster S Lamhy (II Dig. 71, 
364) reported in full 25 L.C. J., 210 Q.B. 1880. 

237. An appeal from the Supreme Court to 
the Privy Council will not be allowed where 
the only issue raised is one of fact. Canada 
Central Railway Company ds Murray, 27 L. C. 
J., 163 P. C. 1883. 

2^i8. Motion for leave to appeal to Privy 
Council on the ground that there was a part 
of the sum payable to Her Majesty. Motion 
rejected on the ground that there was no 
issue as to the exigibility of the auctioneers 
tax. McLeod A ma^ham, 4 L. N. 99, Q. B. 

XXXIII. To SuPRKMK Court. 

239. Jug^: — Que le droit d'appel a la Cour 
Supreme d'un jugement rendu par la Cour 
du Banc de la Reine, sur une opposition faite 
par le defendeur a Texecution d*un jugement 
est r^gle par le montant de I'interet de la par- 
tie requerant I'appel. Bourget & Blanchard, 
9 Q. L. R. 262, Q. B., 1882. 

240. Although the amount claimed by the 
declaration was made to exceed $2,000 by 
including interest which had been barred by 
prescription the appeal would lie. Ayotte i 
Boucher, 9 S. C. Rep.. 460 S. C, 1883. 

241. The Court of Queen's Bench, or a 
judge thereof, has a right to grant or refuse 
leave to appeal to the Supreme Court from a 
judgment of the Queen's Bench, and the deci- 
sion of the one or the other is iinal. Bourget 
& Blanchard, 6 L. N. 51, Q. B., 1883. 

242. An appeal to the Supreme Court will 
not be allowed where the interest of the appel- 
lant is less than |2,(K)(). Ibid. 



APPEARANCE See PROCEDURE. . 



APPRENTICES See MASTER AND 

SERVANTS. 



ARBITRAGE See ARBITRATION, 



ARBITRATION See EXI^ERTS 

I. PuOt'EKUl.VOS IN. 

243. Action to set" aside an award of arbitra- 
tore and amiahles compositeurs. The parties 
R- and C. with one A. R. went into partner- 
ship as wood merchants, in November 1874. 
The partnership was dissolved in November 
1881, and three arbitrators agi*eed upon be- 
tween A. and C. by deed of date 21st Novem- 
ber, 1881. R. having previously withdrawn by 



going into insolvency. An award was made 
on the 13th March 1882, and R. found debtor 
of C. for $14,000. The principal point urged 
against the award was that lawyers had been 
heard on behalf of some of the parties and 
refused to others. Action dismissed and 
award maintained (1). RoUand d: Casndy, 7 
L. N. 70 S. C, 1884. 



ARBRES— 5ctf TREES. 



ARCHITECTS— 5e« BUILDERS, CON- 
TRACTORS. 



ARPENTEURS. 

I. Duties op ix Action bx Borxage, nee 

ACTION EN BORNAGK. 

ARREARS. 

I. Of Interest, see INTEREST, PRES- 
CRIPTION. 

II. Op Taxes, see TAXES. 

III. Registration of, see REGISTRATION. 



ARREST— 5ee IMPRISONMENT. 

I. Action for False, see DAMAGES. 

II. Without Warrant. 

244. An arrest under the Vagrant Act can- 
not be made without warrant after an intei-- 
val of time following the offense, and where 
such unauthorized arrest was made, the 
city was held liable in damages. Walker 
<k City of Montreal, 4 L. N., 215 S. C, 1881. 



ARREST OF JUDGMENT. 

I. In civil Cases, see JURY, 
i I. In Criminal Cases. 

245. On n trial for intent to muitler, a 
reserved case was brought before the Queen's 
Bench in eiTor and appeal on a motion in 
arrest of judgment which impugned the 
indictment ujxm which the defendant had 
been convict(*(l, on the ground that the words, 
'' of malice aforethought " had been omitted 
from the avemient, therein of the intent to 
murder, and also on the ground that the 
word " feloniously " had been written felon- 
ious. Held on the latter [)oint that the 
Statute empowered the Court to adjudicate 
not on what merely appeared on the face of 
the case reserved, but on what, in addition 
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ASSAULTS. 



ASSESSMENTS. 
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tlieTe to, had been therein reserved for their 
consideration, and the Court were therefore 
unable to look at it ; but with regard to the 
iirst point the omission of the words " of 
maUce aforethought " was a substantial defect 
in the indictment such as could not be cured 
by amendment or covered by the verdict, and 
judgment should therefore be arrested. Be- 
gina dt Carr, 26 L. C. J., 61 Q. B., 1872. 



ARRET— 5<re JUPGMENl^. 

I. Saisie Arket, see ATTACHMENT. 



ARSON — See CRIMINAL LAW. 



ARTICULATION OF FACTO — 5ee 
PROCEDURE. 



ASSAULT. 

L CONTICTION FOB, A BaR TO CiVIL AcTION. 

II. Justification for. 

I. Conviction for, a Bar to Civil Action. 

246. Action of damages for an assault and 
battery committed by the defendant upon 
the plaintifify at Sherbrooke. Plea inter alia 
that there had been complaint made against 
liim before a justice of the peace for the 
offense and he had been convicted and 
fined $1<5 and costs, and had complied with the 
terms of the conviction. Held following Mar- 
ehesauU A Gregoire (1) and overruling the 
judgment of first instance, that in cases of 
common assault, defendant was released from 
all further proceedings for the assault. Pin- 
gault & Symmes, 7 L. N. 3, S. C. R., 1883. 

II. Justification for. 

247. Action of damages for assault brought 
against the manager and an employee of the 
Ohambly Cotton factory. The circumstances 
were as follows : — The plaintiff and his wife 
were employed in the factory, and at the time 
of the assault complained of, if-rs, B. (the wife) 
had been discharged and was ordered to leave 
the factory. She refused to go unless she was 
pidd two weeks' wages, because employees 
were entitled to two weeks' notice of 
dismissal. The defendant G. refused to 
pay her, and proceeded to eject her by 
force. She was very angry and excited, and 
resisted. G. took her by the arm, and also 



(I) I Dig. 835, 1053. 



used his knee to assist her movements to- 
wards the door, and to put her out. IMie fell 
down on the outside, and it was pretended 
that a miscarriage was the restdt, but of this 
there was no proof. Now her husband brought 
an action of damages, alleging that she had 
been seriously injurea by the violence used. 
The defendants pleaded that the ejection of 
the plaintiff was necessary for the mainte- 
nance of order in the factory, and that no 
greater force than was absolutely required 
had been used in putting her out. The Court 
was of opinion that the defence had been 
made out. The plaintiff's wife might be en- 
titled to two weeks' notice — the Court did 

not pronounce any opinion on that point 

but there would be a right to bring an action 
for her wages if she was entitled to any. But 
she was not justified in refusing to leave the 
building when ordered to do so. The defen- 
dants did not appear to have used any greater 
violence than was absolutely necessary, and 
under the circumstances the action must be 
dismissed with costs. Blanchard v. Green- 
woody S. C., 1882. 



ASSEMBLEE DE PARENTS See 
FAMILY COUNCIL 



ASSESSMExNTS. 

I. Action for. 

II. For Improvemknts. 

III. For sidewalks. 

IV. Privilkoe for, See MUNICIPAL COR- 
PORATIONS. 

Action for. 

248. Action was instituted in 1882, for the 
recovery of assessments and taxes for the 
fiscal year from the 1st May 1876 to the 1st 
May 1879 and the conclusions against the 
defendant were that he be condemned per- 
sonally and. also hypothecarily as the o^vner 
of the real estate described in the declaration 
and upon which the assessments and taxes 
sued for accrued. During the said three fiscal 
years, A. B. was proprietor of the said real 
estate ancj on the 5th May 1879 he sold the 
real estate in question to the defendant. Held 
that the privileges of the Corporation of the 
City of Quebec for assessments and taxes is 
limited to those due for the current and pre- 
ceding year, and that the said corporations 
have no general hypothec for assessments 
and taxes accrued previously to those for 
which they have such special privilege, and 
that the personal action for such assessments 
is subject to the prescription of five years. 
Corporation of Quebec & Vallerand, 10 
Q. L. R. 107, S. C. 1884. 
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For bfPBOVBMBNTS. 

249. A special aBsessment roll to defray the 
cost of an improvement in the City of Mont- 
real comes into force from the date of its 
deposit in the office of the City Treasurer, and 
the prescription of three months mider 4243 
Vict. C. 53 S. 12, applicable to proceeding, to 
set aside such roll, runs from that (hite. 
Joyce is City of Montreal, 7 L. N. 260, S. C. 
1884 & lb. 7 L. N. 263 S. C. 1884. 

250. Petition by a municipal corporation to 
annul a special assessment roll made by com- 
missioners acting in virtue of a resolution of 
the corporation, for the purpose of a local 
improvement and under an appointment for 
that purpose made by the Court of Review. 
The right to petition is' based on Sec. 12 of 
4243 Vic, c. 53, which is as follows : — " Any 
municipal elector in his own name, may, by 
a petition presented to the Superior Court, 
sitting in Montreal, demand and obtain on 
the ground of illegality, the annulment of 
any by-law, resolution, assessment roll or 
apportionment, with costs against the corpora- 
tion. Held that commissioners acting under 
the 42 & 43 Vic, Cap. 53, regulating proceed- 
ings for the preparation of special assessment 
roUs for improvements in the City of Mont- 
real, are not authorized to go beyond the terms 
of the resolution of council settling the pro- 
portions of costs to be levied on the proprie- 
tors benefited. And where an action was 
brought to annul a special assessment roll 
without attacking the resolution under which 
it was prepared the Court held that the 
question whether the City had power to limit 
its share to one third of the cost of the 
improvement was not put in issue and could 
not form a subject of enquiry. Rivet d: City 
of Montreal, 7 L. N., 122 S. C, 1884. 

II. For Sidewalks. 

251. Under a Statute of Quebec, 37 Vic, 
Cap. 7« Sec 192, to that effect, the corpora- 
tion or Montreal, adopted a resolution of its 
road committee that a flag stone footpath 
be laid in certain streets, and that the cost be 
borne one half by the Corporation and one half 
by the proprietors of the real estate situate 
oneither side of such streets, by means of a 
.special assessment to be levied in proportion 
to frontage of their properties respectively. 
Appellant paid the assessment under protest 
ana then brought action to test its validity. 
The action was based on a number of grounds, 
both of fact and law, the principal of which 
was that in the absence of a provision of 
Statute allowing the system to be introduced 
graduidly, the Coimcil could not force the 
proprietors in said streets to pay the cost of 
one half of the new sidewalks, while the pro- 
prietors in other streets are wholly provided 
with sidewalks out of the City funds w^ithout 
any contribution on their part. Held dis- 
missing the action on all the grounds, that it 
was impossible for the Court to arrive at the 
pODcluMon that becauj»e of this irregularity, 



the Le^lature meant to impose a condition 
which if possible would ruin either the cor- 
poration or the proprietors or both. Bain d: 
the City of Montreal, b L. N., 76 & 2 Q. B. R., 
221 Q. B., 1882, & 8 S. C, Rep. 252 a C, 1883. 



ASSESSMENT ROLL. 

I. Formalities in. 

252. A municipal corporation can make a 
new assessment roll only once in three years 
in virtue of Art. 716 M. C, and if it makes a 
new roll before the expiration of three years 
a suit of prohibition will be granted to res- 
train the corporation from persisting in the 
collecting of taxes then unknown. Beauvais 
& Corporation de Hoehelaga, 12 R L., 31 
S. C, 1881. 

253. That the formalities prescribed by the 
Municipal Code with reference to a collection 
roll must be strictly followed as in the case 
of an acie de repartition annexed to Aproc^- 
verbal, and where such formalities have not 
been observed the taxes thereby imposed, 
are not exigible, and a sale of land for arrears 
of such pretended taxes will be annulled. 
Corporation de Chamhly «lr Scheffer, 7 L. N., 
390 & M. L. R., 1 Q. B., 42, 1884. 

254. And where the taxes are illegal in con- 
sequence of there being no valid assessment 
roll in existence, acquiescence will not give 
validity to such assessment, lb. 



ASSETS. 

1. Of Community, see MARRIAGE CON- 
TRACTS. 

n. Of IxsoLVKNT Estate see INSOLVENCY. 



ASSIGNEES. 

I. In Insolvency cannot plead on behalf 
OP THE Creditors, see ACTION interest in. 



ASSIGNMENT — 5k' TRANSFER. 

I. In Insolvency, see INSOLVENCY. 

II. In TRTfST FOR CREDITORS, see CAPIAS, 
Ce.hsions de Biens. 



" ATALAYA," THE — See FOREIGN 
ENLISTMENT ACT. 
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ATTACHMENT. 
I. Action of Dahagbs for Instigating. 

II. SeFOBB JODGMBNT. 

AffidmiU 
Contestation of. 
Grounds of. 
Of Immoveables, 
III. By Garkishmbmt. 

Contestation of deolaratioUn 
Delay to contest, 
D^osii of money in Court, 
mtsctof 
Grounds of 

Jurisdiction on contestation of decla- 
ration. 
Of debts not due. 
Of wages not due. 
Right of. 

IV. CONSBRVATORY. 

V. iDBimFIOATIOir OP 00008 SEIZED. 

VI. In hands of Judioial Guardians. 

VII. In Rbykndioation. 

Grounds of see SALE, Transfer of 
frofbrty. 
VIIL Of frofbrty of community by wifb 

PENDIK0 ACTION BN SBPARATION, SCC ACTION 
XN 86PAXATION. 

GL Writs of may bb issued after hours 
and without stamps. 

I. AcnoN OF Damaobs for instigating. 

255. The plaintiff sued for $1,200 damages, 
for defendant having instigated one B. to 
take out two saisie-arrdts before judgment, 
against plaintiff's goods and chattels for plain- 
tiflb^ fraudulent secreting of property and 
meditation of flight. Plea-justification, and 
reasonable and probable cause for making 
any statement he may have made to B. or 
other creditors of plaintiff and defendant 
being partners, that their partnership pro- 
perty had been sold by auction and $900 of the 
proceeds taken by plaintiff who went to the 
States. Heldf dismissing the action, that 
plamtiff goin^ to the States with the money 
without paying the debts and without any 
kind of intimation to anybody of his intention 
to leave Montreal was enough to raise the 
worst suspicions in the mind of his partners, 
and warranted him in saying all he did even 
if he had advised B. to make the seizure. 
Clopmon d: Benallack. 5 L. N. 198, S. C. R., 
1882. 

IL Before Judgment. 

256. Affidavit, — An affidavit for attachment 
befm judgment set out as follows : — " And 
^ this deponent saith that he is credibly 
^ infoimed and hath every reason to believe 
^ spd doth verily and in his conscience be- 
*^ tieve that the siud defendants are now 
" immediately about to secrete their estate 
*' debts and effects with an intent to defraud 
*' the said plaintiffand their creditors." The 
Superior Court held the affidavit insufficient 
on the ground that the plaintiQ <^ did not in 



^^ his said affidavit swear as was required 
'' to be sworn in such affidavit at the date 
*' thereof that the defendant is secreting his 
" property with intent to defraud his creditors 
" and the plaintiff in particular, but instead 
^' of so swearing swore only that he was cre< 
^< dibly informed had every reason to believe, 
<^ &cJ' In Appeal, this decision was reversed 
on the ground that " the said affidavit fulfils 
^' the requirements of the Art. 834 of the said 
" Code, which article has not in effect altered 
^' the previous law on the subject, and that 
^' the said affidavit was sufficient to justify 
" the issuing of the said writ of saisie-arrSL^^ 
Brook df Dallimore, 6 R. L., 657 Q. B., 1874. (1) 

257. The affidavit of the plaintiff for saisie- 
arr%t before judgment alleged '' que le dtfen- 
*^ deur avait cSd4 ses biens avec Vintention de 
^^ frauder ses crSanciers en g^&al ou le de- 
" mandeur enparticulier,^^ Defendant contes- 
ted on the ground that the affidavit was 
vague and uncertain, and that the deponent 
should have sworn positively to the intention 
of the defendant to defraud somebody, and 
not alternatively that the intention was to 
defraud the creditors in general or himself 
in particular. Held under authority of Q. 35 
Vic. Cap. 6 Sec. 18, (2) to be sufficient. Arcand 
A Flanagan 7 Q. L. R. 256, C. C. 1880. 

258. Petition to quash an attachment be- 
fore judgment on the ground that it was 
not alleged in the affidavit that the defen- 
dant was personally indebted to the plaintiff 
or where the debt was contracted ; that the 
jurat did not show the date of the affidavit ; 
that the signature and quality of the officer 
who took the affidavit were not set out in an 
authentic manner. Per curiam — < >ii iMttV'irin;; 
to the affidavit I find that it states that i\\v 
defendant is indebted to the plaintiff m tlu? 
siun of $6,153.75, for the price and valuo oC 
goods, wares and merohandise sold and deli- 
vered by the plaintiff to the defendant at 
different days mentioned, and the price of 
which b due, and for a promissory note due 
in December last. Now if this is not a per- 
sonal indebtedness I would liko to know 
what it is. It is contended that tho word per- 
sonal is sacramental, I do not thiiik so. It 
was not necessary to state in the atH<lavit 
where the goods were sold. The affidavit 
shows a sufiScient cause of action. It appear^ 
from the first that the affidavit was sworn on 
the 29th of December, 1883, before Her Bri- 
tannic Majesty's Consul-General at New- York, 
and by article 30 of the Code of Procedure 
every such depositition shall have the same 



(1) Omitted from Ist Vol. of Digest^ as also the 
jua^ent in appeal in Griffi,ih 4; MoGovem (lefeir- 
ed to in Brook 4r DaUvmor^i which was to the same 
effect, and also reversed that of the Goatt of Review. 
I DiaesU p. 113. 

(2) Art. 884 of said Code is herebv amended by 
inseitinff therein immediately after the words ** se- 
creting* the word " or is about to secrete^" and by 
snbsmating in place of the words "creditors and the 
plfliutiS; the words ** creditors or the plaintiff." 
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yalidity as if taken in open court. The affida- 
vit is sufficient and the petition to quash is 
dismissed with costs. RyU d: Corriveau SUk 
Go. S. C. 1884. 

259. Where the affidavit for an attachment 
before jud^pnent is made by one of the plain- 
tiffs, it is not necessary to state that the 
deponent is authorized. Dougall ds Brun, 
12 R. Lw 614 S. C. 1884. 

260. And the &ot that the affidavit alleges 
in the singular that the plaintiff will loose 
his debt Ac, when there are several plaintiffii, 
is not an irregularity sufficient to annul the 
seizure. lb. 

261. Nor is the deponent bound to give his 
reasons for the stat^ent that the defendant 
is notoriously insolvent, lb. 

262. An affidavit for a writ of attachment 
before judgment which states that '^ le difen- 
deur rtMe sea biens avec Vintention defrauder 
868 cr^aneiers, au nommSmeni le demandeur" 
is irregular, and the attachment founded upon 
it was set aside. Vineberg A HarrowiicK 12 
R L. 648 S. C. 1884. 

263. Contestation of, — An attachment be- 
fore jud^ent can only be contested by a 
petition m the manner provided by the Code 
of Procedure. Quintal A Meunier, 11 R L. 
554, S. C. 1880. 

264. Grounds of, — ^Attachment before judg- 
ment on the ground that the defendant intend- 
ed to remove to the United States and was 
secreting her effects. No proof of the first 
ground, and under the second it was proved 
that she had sold all her effects, moveables, 
&c., some time before the attachment for the 
sum of $2,000, which had been handed over 
to privileged creditors. The sale was a public 
one. AtkMshment quashed. Latour d; Bru- 
nelle,, 4 L. N., 141 S. C, 1881. 

265. A partner leaving the business of the 
firm unsettled departed to the United States, 
takes with him several hundred doUars 
belonging to the partnership. Held that there 
was probable cause for an attachment at the 
instuice of the remaining partners of the 
partnership effects, and an action of damages 
for such seizure should not be maintained. 
Chapman d; Benallack, 5 L. N. 109, S. C, & 
198S.C. R, 1881. 

266. Action la for a wrongful and malicious 
attachment of the goods and chattels of the 
plaintiff. The affidavit for the attachment 
complained of, after alleging the cause of 
debt was in the following terms : << Que la dite 
E. D, est commergante,noioirement insolvable, 
refuse de s^arranger avec ses crSaneiers et de 
leur faire cession d eux et d leur profit^ et 
continue son commerce. Que le dit dSposant 
est informs ^une manitre croyable, a tout 
raison de croire et croit vraiment en sa cons- 
cience ce que la dite E. D, est sur le point de 
receler ses biens, dettes ou effets avec Vinten- 
tion defrauder ses erSanciers ou nommiment 
le diposant demandeurf ei que sans le binSfUe 



dun brtfde saisie-arrit strnple, le demandeur 
diposant perdra sa dette et souffrira des 
dommages, et a signi. The first question 
for the jury was as to whether the defendant, 
at the time of taking the said proceedinga 
against the plaintiff by saisie-arritj had rea- 
sonable and probable cause for believing and 
making oath that the said plaintiff was imme- 
diately about to secrete her estate debts and 
effects with intention to defraud her creditors 
and defendant in particular. The second was 
as to whether at the same time the plaintifif 
was immediately about to secrete her estate 
debts and effects with intent to defraud her 
creditors and defendant in i>articular 7 The 
third question was, did the said defendant in 
issuing the said writ of saisie-arrBt simple 
against the plaintiff, act malicionsly and 
without reasonable or probable cause ? And 
the fourth, did the plaintiff suffer any and 
what damage by reason of the issuing and 
execution of the said writ? The jury ans- 
wered the first two questions in the negative ; 
the second two in the affirmative and assessed 
the damages at $800. On a motion for judg- 
ment non obstante veredicto or for a new 
trial. Held th&i the plaintiff was as much 
bound to disprove the first charge in the affi- 
davit, that the plaintiff, although insolvent, 
was continuing to carry on her trade, Ac, as 
she was to disprove the second about the 
fraudulent secreting, and that the first charge 
contained in the affidavit, remaining as it 
did, uninpeached, justified the issuing and 
execution of the attachment. Motion for 
new trial granted. Drolet A Gameauj 10 
Q. L. R., 139 S. C. R, 1884. 

267. Of Immoveaibles, — ^Immoveables can- 
not be attached before judgment, under 
C. C. P., 834 (1). Corbeil & Charbonneau, 
4 L. N., 277 & 12 R L. 316, S. C. R, 1881. 

268. Remarks of Johnson, J., on the judg- 
ment in Corbeil A Charbonneau, (2) main- 
taining a seizure of real estate before judg- 
ment as above. 4 L. N., 60 S. C, 1881. 

III. Bt Qarnishmbnt. 

269. Contestation of — When a tiers saisi 
whose declaration is contested, fails to answer 
the contestation the allegations of such con- 
testation are not held to be admitted, but 
proof must be adduced in support of such con- 
testation. Mattinson A Caliieux, 25 L. C. J., 
255 Q. B., 1880. 

270. The declaration of a garnishee cannot 
be contested without leave of the Court but 
such leave may be granted even idfter the 
delays have expired^ on payment of costs, 
Neoeu A Babeau, 4 L. N., 44 S. C, 1881. 



(1) Beveisiiig S. C. // Dig. 84» 404, Ed. 

(2) 2/ 2)19.84,404. 
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271. Motion by the plaintiff to be allowed 
to contest the declaration of the garnishee 
made in December 1877, and on the part 
of the garnishee that he he discharged. Sim- 
ilar motions were made in the February pre- 
Tions. The petition of the Bank failed 
because it showed no reason why it should be 
allowed to contest, and was unsupported by 
affidavit. The demand for peremption &iled 
because the petition of the bank served a 
few days before was held to be an 'interrup- 
tion of the peremption. The present applica- 
tion of the Bank gave no reasons why it should 
so late in the day be allowed to contest. Be- 
sides the Bank had lodged another attach- 
ment in the hands of the mmishee. Both 
motions rejected. Banque ville-Marie A la 
SoeiHi de OanstrueUon du Canada^ 4 L. N.. 
86 8. C, 1881, 

272. The contestation of a |;arnishee*8 decla- 
ration forms a separate and distinct issue from 
that of the original action, and if the amount 
involved in such contestation by the addition 
of interest and cost to the original amount 
sued for exceeds the jurisdiction of the Cir- 
cuit Court it will be sent to the Superior 
Court. Wright St the Corporation of Stone- 
Aant, 7 Q. L. R. 133, a C, 1881. 

273. That when the seizing creditor in a 
seizure by garnishment has allowed the eight 
days to elapse without contesting, he cannot 
afterwards contest the declaration of the gar- 
nishee without leave from the Court. AstleSs 
Andrews, 9 Q. L. R 144, S. C, 1883. 

274. Declaration of garnishee. — ^Motion by 
defendants to reject the inscription for judg- 
ment on the declaration of the garnishee, on 
the ground that they were not notified of the 
time when he would make his supplementary 
declaration, and that in consequence they 
were prevented for cross-examining him, 
which they had a right to do. Per curiam. 
Under article 619 of the Code of Civil Proce- 
dure, the plaintiff has a ri^t to be present 
when a garnishee makes his declaration and 
to question him, but there is no law which 
cbhges a garnishee to notify the defendant 
of the time when he will make his decliura- 
tion. Besides the defendants' attorney re- 
ceived a short notice of the time of maldng of 
the declaration. The motion is dismissed 
with costs. VaUlancourt & Pay ton, S. C. 
1881 

275. Delay to contest, — ^The plaintiff hav- 
ing sued the defendant took saUie-arr^t pen- 
dant Vinstance in the hands of five tiers-sai- 
sis of whom four were the sons of defendant. 
The tiers-saisis made their declaration the 
14th May 1880. But nothing was done on it 
until the 12th December 1881. The declaiu- 
tion of the tiers-saisis was that they owed 
nothing Nevertheless on the latter date the 
plaintiff demanded judgment against the 
fiert-«ai<i9 which was refused. The plaintiff 
then on the 15th December 1881 made a 
motion to be allowed to contest which was 
granted, and on the 30th January 1882 the 
contestations were filed. On the contestation 



the four sons of defendant admitted having 
purchased from their fj&ther on account of 
amounts due them, certain furniture of which 
they immediately took possession. The con- 
testotion was on the ground of fraud and col- 
lusion between the defendant and the tiers- 
saisis, and the latter answered that the con- 
testation was too late as having been made 
nearly two years after the sale was known to 
plaintiff. Plaintiff replied that the contesta- 
tion had been delayed by offers of arrange- 
ment on the part of the tiers-saisis, and that 
moreover as ne had been specially authorized 
by motion which the tiers-saisis did not 
oppose they could not avail themselves of 
tne plea of delay. The evidence was to the 
effect that the offers of settlement were not 
made until nineteen months after the decla- 
ration of the tiers-saisis, while on the other 
hands the tiers-saisis admitted that they 
knew the defendant was insolvent at the time 
of their taking the furniture, and that it was to 
save so much of their claims that they did so. 
The judgment in the first instance maintain- 
ed the contestation on the ground that the 
transactions between the defendant and his 
sons were fraudulent and simulated, that the 
permission to contest had been regularly ob- 
tained from the Court, that the plaintiff in any 
case could not be deprived of nis right with- 
out a foreclosure granted by the court, and 
that as to the limitation of a year prescribed by 
article 1040 of the Civil Code (1) that did not 
run during the pendency of the attachment. 
In Review the judgment was reversed on all 
the grounds, but principally on the ground of 
the laches of the plaintiff and the lapse of 
time. Richard & Michaud, 8 Q. L. R., 244 
S. C. R., 1882. 

276. Deposit of money in Court — On the 
14th September 1881, the plaintiff had 
obtained a judgment against the defen- 
dant for $316.58, and on the 29th of Oc- 
tober following, the defendant's petition in 
revocation of that judgment was dismissed : 
whereupon the plaintiff immediately issuea 
a Saisie-Arrit after judgment, to attach the 
moneys of the defendant in the hands of all 
the Banks in the City of Montreal. Shortly 
after the service of this seizure the defen- 
dant inscribed in Review from the judg- 
ment of 29th October, which dismissed his 
Requite civile, and on the 4th November, 
1881, presented a petition praying that he 
might oe permitted to deposit in Court the 
amount of the original judgment in principal, 
interests and costs, together with a further 



(1) ^o contnct or payment can be avoided by rea- 
son of anything contained in this seotion at the suit 
of any individual creditor unlees such suit is brought 
within one year from the time of his obtaining a 
knowledge tnereof. If the suit be by assignees or 
other representatives of the creditocB ooUecnvely it 
mnst be oronght within one year from the time of bis 
appointment. 1040 C. C. 
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«um for costs of the seixnre, the whole to 
abide the deciakm in Beriew ; and that upon 
so doing wMm-UvSe aS atddseiuire be granted 
him* Petition granted. Lebourveau £ Beard 
5 L. X. 335, S. C, 1882. 

'Sll. Effect o/U^udgment on the declara- 
i\<m of a garnishee operates a judicial a8S^;n' 
went to the phuntifts, and an opposition 
subsequently filed by another creditor, alleg- 
ing insolvency of the defendant (as of date 
of opposition) and asking that the money be 
paid into Court is insufficient, and will be 
rejected on motion. Taylor A Brown, 7 L, N. 
62, S. C, 1884. 

278. Juri$diciiatir on contestation of declara- 
/i(m_Where the Tiers- Saisi declared that 
he had nothing belonging to the defendant, 
and that a balance of $1,150 which he had 
owed to the defendant the latter had 
transferred to a third narty by deed. The 
plaintiff contested this dechuntion and asked 
that the deed of transfer be set aside. The 
actbn originaUy was in the Circuit Court and 
there the contestation was maintained, but 
held in Review that as the contestation was 
•iimply in fact an action to revoke a deed of 
$1,100 and upwards, that the Circuit Court 
had no jurisdiction, and judgment reversed, 
but without costs, as the parties had not no- 
ticed the want of jurisdiction, and it was left 
to the Court to discover it. Lapointe & Be- 
langerj 7 Q. L. R., 316 S. C. R., 1881. 

279. Of debts not due — An attachmentin 
the hands of a garnishee of a debt after- 
wards due the defendant by the garnishee, 
is valid if such debt becomes due before the 
^ramishee makes his declaration. ( 1 ) Mohon^s 
Bank & LionaUy 5 L. X., 252, & 27 L. C. J., 
40 & 2 Q. B. R., 176 Q. B., 1881. 

280. Of wages not due, — When an em- 
ployer has contracted with his workman to 
pay him his wages in advance, a seizure made 
at two p.m. on the day on which the wages 
are payable under the agreement is inoper- 
ative. Geddes & Doudiet, 5 L. N., 153 8. C, 
l«82. 

281. The Tiers-SaisiwBs condemned as the 
personal debtor of the defendant. The plain- 
tiff took an attachment against him in the 
hands of his employer. J. G. 8. appeared, but 
declined to answer questions touching the 
terms of R.'s engagement, claiming that 
wages not due cotdd not be seized. Upon 
motion of plaiutiff to make the Tiers-Saisi 
answer. Held that he was bound to answer 
under Art 619,- C. C. P. Shaw S Bateman. 
7 L. N., 368 C. C, 1884. 

282. Right o/— The amount of a note due 
to a Mutual Insurance Co. for the premium 
on a policy may be the subject of an attach- 



(1) Reveifiiog. U IHge%U 86,-420. 



ment by garnishment on the part of one of 
the creditors of the Ccmpany. JHeksom S 
Beaver Mutual Insurance Co., 12 R. L., 27 
S. C, 1881. 

283. In the absence of fraud, negligence 
or maladministration, it is not competent to a 
judgment creditor of a Mutual fire Insurance 
Company, of the Province of Quebec, to 
attach moneys payable to the Company by 
way of assessment, under the provisioiis of 
the liquidation Statute, 28 Vic., Cap. 13. 
Lavoie dt Mutual Fire Assurance Co. of Ho- 
ekelaga, 26 L. C. J. 166, S. C, 1882. 

284. The creditor of a person forming pari 
of a partnership has the ri^t to seize by gar- 
nishment the assets of the partnership, accmd 
inp to the share of the aebtor in the thing 
seized. Eastern Township^s Bank & Porter, 
IIR.L.587,8. C, 1882. 

285. L'assignation d'une corpcmition, comme 
tiers-saisie, &te i la tiers-saiaie, k son bureau 
d^affiures, en parlant et laissant la copie de 
href k Tun des principaux employes de la 
tiers-saisie (conform^ment k I'article 61 C. P. 
C.) lorsoue la tiers^aisie lait d§€BMit et ne &it 
pas de ogclaration, et suffisante pour permet- 
tre au demandeur de faire condamner la 
tiers-saisie par d6&ut, (confoimement k Tar- 
ticle 615, C. P. C.) cette signification devant 
6tre consid6r6e comme personnelle, les mots 
politiques et incorpor6s, et la personnalite de 
la corporation 6tant touiours cens6e pr^sente 
au bureau d'affiures de la corporation. Beau- 
lieu & Forgucj 12 R. L. 331 C. C. 1883. 

286. A sum of money awarded by judg- 
ment in an action of damages for libel is in, 
its nature insaisissable, Maurice Jt Desro- 
siers, 7 L. N. 264 A 361 C. C, 1884. 

IV. Conservatory. 

287. Where a partnership consisting of two 
persons was dissolved under an agreement, by 
which one of them purchased the stock and 
trade of the partnership for a certain sum of 
money, for which he gave his promissory 
note, and agreed for the security of the said 
notes to transfer to the other, a certain part 
of the machinery and effects belonging to the 
business, and also that he would not be consi- 
dered proprietor of the stock till the notes 
were paid, and afterwards refused to carry out 
part of the agreement which referred to the 
transfer of the machinery as security, but on 
the contrary, commenced to sell out part of 
the assets. Held, that the other had a ri^t 
to a Conservatory Attachment, notwithstand- 
ing that the notes were not yet due. White 
& Murphy, 12 R. L., 77, S. C, 1882. 

288. The plaintiff having carted some goods 
of which he afterwards lost possession without 
being paid took a saisie-arrit conservatoire 
of the goods without affidavit- but ^eging a 
lien and privilege. This saisie the defend^t 
now attacked by petition to quash, upon the 
grounds (inter afia). that the plaintiff had 
not complied with tne requirements of the 
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articles of the Code of Procedure relating to 
seizures before judgment, and further that 
the plaintiff had no lien on the goods, and 
even if he ever had such a lien he had relin- 
qtiished it by giving up possession. The plain- 
tiff uiswered that a petition to quash only 
applied to the special cases of seizure before 
judgment provided for by the Code, and that 
a saiai&nrrit conservatoire must be met by 
ordinary pleading; and cited, among other 
cases, Trudel dt Trahan etal, 7 p. 177 (1874]. 
Held that this seizure being a saUie-arrit 
conservatoire it was not the subject of nor 
attackable by a petition to quash ; and an 
affidavit such as is required by the Code in 
matters of saisie-arrit before judgment, not 
being required to support the common law 
conservatory process ti^en in the case, the 
petition to quash was dismissed. Burnett A 
Pomeroy, 7 L. N. 110. a C. 1884. 

289. And in andlher case, the plaintiff 
seized in the hands of a third person all the 
moneys, goods, &c., belonging to the defen* 
dant and in his declaration alleged a privi* 
lege for part of his claim. The writ usea was 
the ordmary saisie-arrH before judgment 
with the words added in a marginal note 
^ par voU de saiHe-arrH conservatoire, " and 
issued on a special affidavit setting up the 
plaintiff's pretentions. Petition to quash on 
the ground that the attachment was not a 
conservatory process, but an ordinary attach- 
ment before judgment, and should have been 
accompanied by the usual affidavit. Petition 
disnussed. Blumentkal d; Foreimer^ S.C. 1885. 

. V. Identification op goods sbizbd. 

290. On an attachment of certain timber 
claimed by the plaintiff to have been cut on 
his land. Held that the only identification 
possible or necessary was that the plaintiff 
should seize the number and kind cut on his 
land from the mass of timber with which they 
had been mixed. AllardA Tourville, 8 Q.L.R. 
237. S. C. R. 1882. 

VI. In hakds of judicial guardian. 



291 . llie seizure of the goods of a defendant 
by process of saisie-arrH in the hands of the 
judicial guardian in whose custody they are is 
valid, merchants Bank dt Montreal, Portland 
<f Boston Railway, 6 L. N. 229, S. C. E. 1 883. 

Vn. In rbvendication. . 

292. The plaintiff by seizure in revendica- 
tion sought to obtain possession and delivery 
of a quantity of cord wood sold by the defen- 
dant. HM that the seller was not bound to 
deliver the things sold until payment of the 
.price, unless the sale was on credit, and that 
in any case when the object was indeter- 
minate that the plaintiff had no right to 
revendication. Contant is Normandin, 11 R. L. 
479, S. C. 1882. 

293. An agreement by which the owner of 



a horse hires it for a term of seven months 
at the rate of $3 per week with the sti- 
pulation, that should the payments all be 
duly made the horse would become the pro- 
perty of the person hiring it, does not de- 
prive the owner of his right of ownership 
until the whole amount is paid, and should 
the person hiring make default in any of the 
payments, the owner has a right to revendi- 
cate it in the hands of a third party. Ber- 
trand & Gaudreau, 12 R. L. 154, C. C. 1882. 

294. In June 1881 the plaintiff sold to the 
defendant 17 dozen of hats at f5 per dozen, 
cash. The hats were delivered, and the defen- 
dant, after having induced the plaintiff to 
sign a receipt, offered him in settlement a 
promissory note which he had obtained for 
the purpose. Plaintiff refused to accept this^ 
and took a saisie revendication to recover the 
hats. Held that notwithstanding the seizure 
gave the defendant no alternative to pay the 
price of the hats the sale must be declared 
nuU, and the defendant and gardien ordered 
to restore them. Watzo, A Labelle, 26 L. C. J. 
120, C. C. 1881. 

295 Seizure and revendication of a horse, 
waggon and harness in the possession of the 
deiendants against the will of the plaintiffs, the 
proprietors. The defendants denied that they 
had possession of these things^ said that 
plaintiff had sold them their business in De- 
cember 1881, and placed the articles claimed 
in the possession of one M. tobe sold by him : 
and meanwhile the defendants were to have 
the use of them by paying for the keep of the 
horse ] that the horse always remained in pos- 
session of said M. until about the time of the 
seizure, when M. sold the horse to the person 
actually in possession when the seizure was 
made. Held on proof maintaining the seizure. 
Oshawa cabinet Co <fr Shaitj 6 L. N. 243, S. C. 
1883. 

VIII. Of property of community by wife 
pending action en separation See ACTION 

EN separation. 

IX. Writs of may be issued after 
hours and without stamps. 



The following article is added to the said 
Code after article 467. 

''467a'' — In cases of capias, attachment 
before judgment, attachment for rent, 
conservatory attachment, and in all cases ot 
urgency, the writ may be issued outside office 
hours, without having judicial stamps thereon, 
provided that the amount of such stamps be 
deposited with the officer issuing the writ, 
who is boimd to affix the stamps upon the 
Jiat as soon as possible" Q. 48 Vic., Cap. 27, 
Sec. 7. 
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TO SET ASIDE PaTKNT. 
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II. PoWSBa OP CANNOT BB DBLGGATBD BXCBPT 
BT SZPBB88 AUTHOBITT. 

I. Op Pbotinob oannot bbino PaooBBDiNas 

TO SBT ASIDB PaTBNT. 

296. Proceeding in the nature of a scire 
faei€Ls to set aside letters patent of invention 
which had been issued under the Act of the 
Parliament of Canada, 35 Vic, Cap. 26. The 
proceeding had been taken in tne name of 
the Attorney General of the Province of Que- 
bec, and objection was made that the action 
could only oe legally brou^t in the name of 
the Attorney General of Canada. Action dis- 
missed. Attorney Oeneral A Bate. 27 L. C. J., 
153 & 6 L. N., 271 S. C. R., 1883. 

II. POWBBS OP CANNOT BB DELEGATED BXCBPT 

BT BXPBBsa Authority. 

297. Appeal from the judgment of the 
Queen's Bench (1) on the question as to whe- 
ther the Attorney General or Solicitor Gene- 
ral could delegate to counsel for the Crown 
the authority to direct that an indictment be 
laid before the Grand Jury, under 32 k 33 
Vic, Cap. 29, Sec. 28. Held (reversing the 
decision of the Queen's Bench) that the At- 
torney General had no authority to delegate 
to the judgment and discretion of another the 
power which the Legislature has authorized 
him personally to exercise ; that no power of 
substitution had been conferred,and therefore 
that the indictment was improperly laid be- 
fore the Grand Jiuy. Abrahams & Kegima^ 4 
L. N„ 90 & 5 S. C. Rep. 10, Su. Ct, 1881. 

298. Held that when the preliminary for- 
malities required by Sec 28, 32, 35 Vic, C. 29, 
concerning Criminal Procedure have not been 
eomnlied with an indictment for perjury, (2) 
will be quashed if it has not been preferred by 
the direction in writing of the Attorn^ Ge- 
neral himself. Granger & Regina. 7 L. N., 
247 Q. B., 1884. 



a) II Digest 219, 412. 

(2) No bill of indictment for any of the offenses 
following viz. : perjuiy, subornation of peijniT, 
oonapiiacy, obtaining money or other property by 
fidse pretences, keepmg a gambling houses Keeping 
a disorderly hoose, or any indictment for assault, 
shaU be presented to or found by any Grand Jury, 
unless tne prosecutor or other pers(xi presenting such 
indictment has been bound by recognizance to pro- 
secute or ^ve evidence aeainst the person accused of 
such offense, or unless the person accused has been 
committed to or detained in custody or has been 
bound in reoogmizance to appear to answer to an 
indictment to oe preferred against him for such 
offeaise^ or unless the indictment be preferred 
against him by the direction of the Attorney Gene> 
raior Solicitor General for this Province^ or of a 
judge of a Court having jurisdiction to give such 
direction or to try the offence. Bestiicted by 40 
Vic, Gap. 21, Sees. 1 & 2, and extended to Knisance 
and Forcible entry and detainer. 
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I. Powers of see AGENCY. 



ATTORNEYS AD LITEM— .See ADVO- 
CATES. 

I Authorization op. 
II. Chanob of. 

lU. DiS-AVOWAL OF. 

IV. Imperial Act for the rbukf of Colo- 
nial Attorneys. 

V. Liable for Baiuff's Fees. 

VI. Rights OF. 

VII. Substitution of. 

I. Authorization of. 

299. Plaintiff, an advocate, sued the defen- 
dants for his professional services in an action 
en bomage brought against them. Plea want 
of authorization, and that the^ were not even 
aware that the suit had heen instituted until 
some months after it had been determined. 
Defendants were a foreign company working 
mines in the Township of Thetford, and the 
process was served upon one of their work- 
men there, and came mto the hands of plain- 
tiff through a person who claimed to be agent 
of the defendants, who claimed to be in oon- 
sequenceporteur depitceSj and as such autho- 
rised to act. It did not appear that the agent 
in question had authority to employ any one 
to defend the suit. Held that under the cir- 
cumstances plaintiff was noiporteur de pQceSy 
so as to authorize him to act and recover 
costs, and that he was bound to show his 
authorization, even without a dSsaveu. Felton 
& Asbestos Packing Cb., 7 Q. L. R., 263 
S. C. R., 1880. 

300. The production of a general autiionza- 
tion to sue for debts due to an absentee is a 
sufficient compliance, with Art. 120, C. C. P., 
and it is not necessary that the attorneys aa 
litem be named therein. Major df Paris, 7 
L. N., 266 S. C, & 28 L. C. J., 104, 1884. 

IL Change of. 

301. Where a case was inscribed in Review, 
and the party inscribing died before hearing, 
a motion to stay proceedings until the ins- 
tance would be tsucen was granted. Rice is 
Libby, 4 L N., 350 S. C. R., 1881. 

III. DiS-AVOWAL OF 

302. The attorneys for the defendant were 
endeavoring to collect a bill of costs m an 
action of Sicotte vs. Brazeau, and the plain- 
tiff filed an opposition, saying that he had 
never authorized the suit, or been cognizant 
of it. The opposition was in effect a disavowal 
of the attorney who institued it. The diffi 
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culty was that this attorney was not in the 
cause. The order of the Court was that the 
record be sent back to the Superior Court at 
Terrebonne, in order that the attorney might 
be duly notified and have an opportunity to 
be heard. Sieoitt & Brazeau, S. C. R. 1883. 

IV. Imfsbial Act for the reubf of Colo- 
nial Attohkbts. 

Upon application made by the Gover 
nor or person exercising the functions of 
Oovemor of any of Her Majesty's colonies or 
dependencies, and after it has been shown 
to the satisfaction of Her Miyesty's Principal 
Secretary of State for the Colonies that the 
system of jurisprudence, as administered in 
such colony or dependency answers to and 
fulfils tiie conditions specified in section 
three of the Colonial Attorney's Belief Act, 
and also that the attorneys and solicitors of 
the Superior Courts of law or equity in En- 
gland are admitted as attorneys and solicitors 
in the Superior Courts of law and equity of 
such colony or dependency, on ezammaUon, 
except in the laws of the colony or depen- 
dency in so &r as they differ from the laws of 
Sngland, Her Majesty may, from time to 
time, by order in Council, direct the Colonial 
Attorney's Belief Act to come into operation 
as to such colony or dependency ; although 
persons may, in certain cases, be admitted as 
attorneys or soUcitors in such colony or de- 
pendency without possessing all the qualificar 
tioDs for admission, or having fulfilled the 
conditions specified in the said section three, 
and thereupon but not otherwise, the provi- 
sions of the <<k)lonial Attorney's Belief Act", 
diall apply to x>ersons duly admitted as attor^ 
neys and solicitors in such colony or depen- 
dency after service and examination: that is 
io say, no attorney or solicitor of any such 
colony or dependency, shall be admitted as a 
solicitor of the Superior Court in England, 
tmleas in addition to the ^Colonial Attorney's 
Belief Act" he proves by affidavit that he 
has served for five years under articles of 
clerkship, to a solicitor or attorney at law, in 
Rudi colony or dependency, and passed an 
examination to test his fitness and capacity 
before he was admitted an attorney or solici- 
tor in such colony or dependency , and fur- 
ther, that he has since been in actual practice 
as attorney or solicitor in such colony or 
dependency for the period of seven years at 
the least C. 4849 Vict Page III. 

V. LlABLB FOR BAIUFF'S FBBS. 

303. Where an aiiomey ad litem employs 
a baUiff to execute a writ and makes a spe- 
cial agreement with him as to charges, without 
Bttpwting that he is not contracting for him- 
self he ms^es himself personaUy liable. Pan- 
neUm S Ouilleij 7 Q. L. B., 250 C. C, 1881. 

YI. Bights OF. 



304. Where there is no distraction of costs, 
as where the Attorney is paid by his own 
client, he has no rieht to receive the bailiff's 
fees as part of his bm of costs, and if he does so 
the principal will be held liable to the bailiff' 
for the amount of his fees. ThSroux d: Cheen, 
7 L. N., 7 C. C, 1883. 

ft 

VII. Substitution OF. 

305. A motion for substitution of attorneys 
made by consent of all parties interested may 
be granted as a matter of course without any 
adjudication upon the motion. Auldjo i 
Prentice, 1 Q. B. B., 125 Q. B., 1881. 
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AU PLUS TOT. 

I. iNTBKPRBTATIOir OF TbBM. 

306. In an action of damages for not having 
furnished certain machines to the partner- 
ship of which plaintiff was a member. Jug€ 
que la stipulation dans un aete de sociiti, 
qu^un des assoeify foumira au plus tdt eer- 
iainea machines pour les opirations de la 
soeUtS, doit s' interpreter de maniire d donner 
d cet assoeii un temps raisonable pour exS- 
cuter son obligation ; et que dans Vesplee, les 
demandeurs n^ont pas iiabli leur droit d des 
dommages. Pelletier dt Rousseau, 9 Q. L. B., 
186 S. C., 1882. 



AUTHORITY. 

I. Of DommoN Aim Local Lboislaturis 
BMPBOHVELY, sce LEGISLATIVB AUTHO- 
BITY. 



AUTHORIZATION. 

I. Of Atbornbt, «ee AGENCY. 

II. Of Attobnbt ad Litem, see ATTOB 
NEY AD UTEM. 

III. Of Married Women. 

307. The petitioner, a married woman separ 
rated as to property from her husband an ab- 
sentee in parts unknown, asked to be autho- 
rized to do business as a marchande publique 
and so earn a living for herself and child. 
Petition granted following. liforcad^onCN., 
220, No. 739. Oagnon Exp., 4 L. N. 108, 
S. C, 1881. 
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308. A married woman separated ad to pro- 
perty cannot bind herself withoat the autho- 
rization of her husband to pay a real estate 
agent a commission on the sale of land for 
her. QtddeM A O'Setily, 6 L. N. 92 8. C. 1883. 

309. A married woman separated as to pro- 
perty may without the autnorixation of her 
husband institute an action of damages for 
false reports published by a mercantile agency 
of her standing as a marchande publique. Me- 
thai A Dunn, 12, R. L. 634| S. C. 1884. 

310. And in another case. Held unneces- 
sary to summon the husband for the purpose 
of authorization where his wife being sepa- 
rated as to property has been sued on a note 
given to her creditors for the purpose of 
removing an hy^thec on an immoveable 
belonginj^ to her, masmuch as the signing of 
the note is a mere act of administration and 
does not require authorisation. Dudevoir & 
Arehamhault, 12, R. L. 645 S. C. 1882. 



AUTRE P0I8 ACQUIT 

I. Plbaof. 

- 311. Where the prisoner had been put on 
his trial on an indictment containing six 
counts charging him with shooting with 
intent to kill and murder, and was foimd 
guilty on the first count, which verdict was 
afterwards set aside on a reserved case on the 
ground that the indictment as far as said 
count ou which the prisoner was tried was 
concerned, was bad. Held^ that he could not 
be tried again on the same indictment, as aJl 
the different counts referred to the same act 
of shooting. Prisoner discharged on plea of 
"Autre fois acquit". Regina A Bulmer, 5 
L. N. 92, Q. B. 1881. 



AVEU. 



1. DiVISIBIUTT OP. 

312. The admission of the defendant sur 
faiU ei articles which the plaintiff requires 
only as a commencement of proof in writing 
may be divided, so as to allow of parole evi- 
dence of an amount greater than thatadmitted, 
and of other amounts alleged in part to be 
repaid. Morin is Fournier. 10, Q. L. R. 129, 
S. C. R., 1884. 

313. Action for $300, money lent. The plea 
admitted the debt but set up matters in com- 
pensation and in payment. The only evidence 
of the loan was the admission in the plea, and 
of the defendant examined as a witness. In 
his deposition, the defendant admitted having 
received the $300 as a loan, but said he had 



since paid it. It was also in evidence that 
subsequently to these transactions, the mother 
of nlamtiff and wife of defendant had died 
ana a portage of Uie property of the commu- 
nity had been made in which the plainUflT 
claimed nothing on account of the loan. Held 
that when the aveu is coupled with a plea of 
compensation merely it may be divided, hat 
when with a plea of pAjmeoi merely it is 
undivided. Action dismissed. Marmen & 
Marmenj 10 Q. L. R. 32, S. C. 1884. 

314. An admission by a defendant under 
oath that he received a voluntary deposit but 
had delivered it to requested, cannot be 
divided and verbal evidence is not admissi- 
ble to contradict accessory statements of 
delivering, in a case where proof of the deposit 
could not be made by witnesses Dubu^ dt 
Duhuque, 7 L. N., 32 S. C. R., 1883. 

315. Answers of a party may be divided in 
certain cases. The action was to recover from 
the defendant $100, alleged to have been 
confided by plaintiff throu^ one S. J. (since 
dead) to defendant, to be deposited in the 
Saving's Bank in the name of plaintiff Hie 
complaint was that defendant had converted 
this sum to his oivn use and paid interest on 
it for two years. Plea general denial. Defen> 
dimt in answer to interrogatories admitted 
receiving the sum in question, but said that he 
had returned it to her save f2, and a few cents. 
He admitted also that the deposit was made 
in his own name, as he had made them so 
before. Other explanations given by defen- 
dant were contradicted by other witnesses 
in so much that the Court was of opinion 
that there was no reliance to be placed on 
the answers of defendant, and that he had 
committed peijury. Held (following Gou- 
dreault A Poirroi, 13 L. C. J.. 235), that the 
admission in such cases could oe divided, and 
also when the statement under oath did not 
agree with the pleading. Montpetit & PHar- 
deau, 4 L. N., 146 S. C, 1881. 



AVIS— Sf f PROCEDURE Notice. 



AVIS DE PARENS-Se« FAMILY 
COUNCIL. 



AVOWAL— See AVEU. 



AWARD. 

I. Ix Arbitration, see ARBITBATION. 
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BAGGAGE— See CARRIERS. 



BAIL. 



L Right to. 



1. The prisoner was arrested under the 
Post Office *Act, 1875 charged with having 
stolen a letter containing monev from the 
Quebec Post Office. The proof showed that 
he had taken seven other letters as welL On 
application for bail — Per curiam : La rlglt en 
pareille matHre a iU ainsi formula par le 
juge Power done la cause Exp, Maguire : <' It 
is lud down as law by the most distinguished 
judges in England that the principle upon 
which a party committed to take his trial 
for an offense mav be bailed is founded 
chiefly upon the legal probabilitv of his 
appearing to take his trial, and such proba- 
bihty does notin oomtemplation of law exist 
when a crime is of the highest magnitude, 
the evidence in support of the charge strong 
and the evidence the highest known 
to the law." Dane Veepece actuel lapreuve 
est positive et directej le crime tr^ grave, et 
quoique lafonction %mpos6e par le statut ne 
soil pas '' tne highest known to the law " elle 
est trts sSohre : Vemprisonnement dans lep^i- 
tencierpour la vie ou pour pas moins de cinq 
ans. Huoi exp., 8 Q. L. R. 28, Q. B., 1882. 



BAIL—See LESSOR AND LESSEE. 

1. Emphtteutio. 

2. Petition by the odQudieaiaire to an- 
nul a sherifiTs sale to him of certain luids,on 
the ground that the defendant had given an 
emphyteutic lease of the property which was 
not mentioned in the announcements of sale. 
The lease in question provided as follows : — 
" The said C. L. (the defendant) did declare 
to have leased, demised, granted and to farm 
let and by these presents doth lease, demise, 
grant and to farm let for the space and term 
of fifty consecutive years which have com- 
menced running on the 21th day of the month 
of September last, and which will expire on 
the Wih day of the month of September 1896, 
unto the said J. T. and J. M, junior, accept- 
ing hereof lessees, for themselves, their h^irs 
and assigns that is to say. — ^To have and to 
use, enjoy and possess tiie said portion of 
beach with all the appiu-tenances and de- 
pendencies thereof now leased or intended so 
to be unto the said J. T. and J. M., junior, 
their heirs or assigns, for the space and term 
of fifty consecutive years,subject however to 
the following reserves, exceptions, clauses, 
and conditions that is to say : 1st. That the 
emplacement or building lots actually leased 
by the said lessor to divers parties are not 
comprised in the present lease,and shall con- 
tinue to be used and employed by the lessor 
as heretofore. 2nd. That a piece of ground 
(sequitur descriptis) is by him hereby re- 



served^d shall be by him used to put fire- 
wood thereon,but for no other purpose what- 
ever. 3rd. It is hereby expressly agreed by 
the parties that over and above the price of 
the present lease hereinafter stipulated, the 
lessor shall be entitled to have and rec^ve 
from the cribs or refuse wood in the said case 
a sufficient quantity for heating one stove 
throughout every wmter during the present 
lease. 4th. It is hereby expressly agreed by 
and between the said parties that the lessees 
shall have a right to put an end to this lease 
on the expiration of the first twenty-five 
years of its duration, upon ^ving notice in 
writing to the lessor or his heirs or assigns at 
the domicile hereinafter elected three months 
before the expiration of the twenty-fifth year 
of the term of this lease ; upon the giving of 
which notice. the present lease shall termi- 
nate on the 20th day of the month of Sep- 
tember 1871 in the same manner as if it had 
been originally made for twenty-five years 
only. And lastly the present lease is thus 
made for and in consideration of the price or 
sum of twenty-five pounds current money of 
this province per annumAnd for each year of 
its duration ; the lessor nereby acknowledg- 
ing to have received in advance in the pre- 
sence of us, the said notaries, firom the said 
lessees the sum of £25, bein^ for the first 
years rent, of which the said lessees are 
hereby fully exonerated released and dis- 
charged and the said lessees do hereby 
promise and engage to continue paying 
the said rent in advance yearly, on the 2l8t 
day of the month of September, next year 
and the others on the like day in eacbsucces- 
sive vear, and which rent shall be payable at 
the domicile herein after elected by the par- 
ties. And it is hereby specially tup'eed by 
and between the said parties that if the s^d 
lessees should neglect or refuse to pay the 
said rent each year in advanced they thereby 
lose all right to continue occupying the said 
beach hereby leased to them,and the present 
lease will thereby become niul and void. And 
for securing Hie payment of the said yeariy 
rent of £25 the said lessees do hereby spe- 
cially bind and allow,mortgage and hypothe- 
cate the beach hereby leased to them and 
herein above designated, &c. Held that this 
was an emphyteutic lease, notwithstanding 
567 C. C, as before the Code the obligation (n 
improving the property was not an essential 
obugation in such a lease. Oossitt d; LemieuXj 
25 L. C. J., 317, and 5 L. N. 18 S. C, 1881. 

3. If an immoveable charged with an unex- 
pired term of fifteen vears of the lease above 
mentioned be sold by the sheriff, without 
mention of such charge in the minutes of 
seisEure, and if such charge diminished the 
value of the property so much that it is to be 
presumed Uiat tibe purchaser would not have 
nought had he been aware of it— the pur- 
chaser who is prevented by notification and 
protest on the part of the lessees from obtain- 
ing possession of the immoveable during such 
imexpired term may obtain the novation of 
the sheriff's sale under Art. 714 C. C. P. lb. 
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4. Hie principal and dlAiangaishing cha- 
racteristic of an emphyteutic lease oefore 
the Code was the alienation of the property, 
lb. 

5. Under an emphyteutic lease the lessor 
has not for the pimnent of the rent and 
other ohligations of the lease, the privilege 
which he has in an ordinary lease on the 
moveable property found in or removed from 
the premises leased. Allieoi & Eaatem 
TowMk^t Bank, 2 Q. B. R, 172 Q. B., 1882. 

6. The action was instituted by the res- 
p<mdent in the Court below against one 
W. Hy as a taisie-gagerU par droit cU 
suiicj to seize and attach in the hands of the 
Grand Trunk Railway Company certain ma- 
chinery and plant of which the appellant by 
intervention, claimed to be the owner. The 
court below dismissed the intervention, and 
it was from this judgment that the appeal 
was takeiL The judgment was reversed in 
appeal on the ground that a saisie-gagerie 
could not issue under an emphyteutic lease. 
Ibid- 

7. By deed dated October 1867 one L.. 
flwteur of plaintifl&, declared to have leased 
for the term of 29 years to the defendant, 
&C., as lessee, his heirs and assigns a certain 
beach lot within the limits of the town of 
Levis for an annual rent of £110,besides 20 
ooids wood or twenty pounds in money in 
lieu thereof to be furnished annually at the 
same time as rent,and the lessee bound him- 
self to leave at the expiration of the lease all 
buildings or wharves which he might have 
erected on the premises. L's wife appeared 
in tiie deed and renounced dower. J7ieZ<2 that 
a lease made since the coming into force of 
the Code for more than a nominal rent,and 
containing no stipulation obliging the lessee 
to improve the property leased, will not be 
deemed to be an emphyteusis although it be 
for 29 years. Oredit Poneier Franco-Canadim 
& Young, 9 Q. L. R 317, S. C, 1883. 



BAILEE— See BAILMENTS. 

L Labcbht bt. 

8. A difficulty having arisen between the 
shipper and the master of a vessel as to the 
exact quantity of goods shipped, each tender- 
ed a bill of ladmg in conformity with his pre- 
tensions as to the quantity of cargo received. 
A writ of revendication was then issued at the 
instance of the shipper to attach the cargo, 
and a guardian appointed by the shenff. 
While uie cargo was under seizure and in 
charge of the guardian the master put to sea, 
but was overtaken and brought back to 
Quebec on an accusation of larceny. Heldih&i 
imder the circumstances there was no ant- 
«iM furandi, and therefore no larceny even 
cMiodia legit, Regina Ss Suits, 7 Q. L. R., 
226 S- C, 1881. 



BAIUFFS. 

I. Cannot purohasb utioious rights. 

II. Duties of. 

III. Fbbs of. 

IV. LiABiUTY OF, see SURETYSHIP. 

V. LlABIUTT OF SURBTIBS OP. 

VI. Mat bb Surbtibs. 

VII. POWBRS OF. 

VIII. Right of action against Attornbt 

FOR FBBS. 

IX. Suspension OF. 

I. Cannot purohabb litigious rights. 

9. Where the plaintiff, a bailiff of the 
Court, purchased a claim of $200, of which 
there was evidence that at the time of the 
purchase $100 had been paid on it at least, 
and there was some doubt about the balance, 
Held to be a litijgious claim within the mean- 
ing of article 1485 of the Civil Code (1) and 
action dismissed. Ootid: Haughty, 7 Q. L. R. 
142, S. C. R., 1881. 

II. Duties op. 

10. A bailiff who proceeds with a seizure 
and sale notwithstanding an opjposition and 
order to suspend served upon him is liable to 
eontrainte par corps, Leroux A DeslaurierSf 
4 L. N. 173 & 12 R. L» 298 S. C, 1881. 

11. Where a bailiff sells gocMls in consid- 
erable quantities, he should give bills to the 
purchaser8,and he has a right for the making 
of these bills to 10 c. per 100 words as allow- 
ed him by the tariff for law documents which 
he is obliged to prepare. WTiitehecul v. Du- 
beau, 10 Q. L. R.; 162, S. C. R., 1884. 

12. When a bailiff seizes property as belong- 
ing to the defendant,but which really belong 
to and is in possession of another he will 
be held liable to the owner for the value of 
it. Flagg (k Vaughan, 12 R. L, 461 Q. B., 
1864. 

UI. Fbbs op. 

13. In an action tn/ormajpatipert« a bailiff 
cannot recover for his services, but he can 
recover for his disbursements and as such for 
the amount allowed by the tariff for mileage. 
Dion & Toussaint, 7 Q. L. R., 54 C. C, 1881. 

IV. Liability of, 

14. Action on a bail bond given to the sher 
iff and assigned by him to the nlaintiff The 
defendants when they signed the bond under 
Act 828 C C P. were bailiffs of the Superior 
Court. Plea that the bond was null as given 



(1) Judges, advocates, attorneys, clerks, sherifisj, 
baUitfs anl other officers connected with courts of 
justice cannot become bnyezs of litigious rights 
which fiUl under tiie jurisdiction of the Court in 
which they exercise their functions. 1485 C. C. 
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in violation of the Rule of Practice No. Vl ; 
that the defendant for whom the bail was 
given was dead^d they could not fulfil the 
bond in consequence, that the proceedings 
against the said defendant were irregular and 
they could avail themselves of such irregu- 
larities. The plaintiff called in the sheriffim 
garantie to defend him against the first ex- 
ception as to the nullity arising from the rule 
of practice. The sheriff answer^ that by C. C. 
1938 (1) the defendants could be sureties. 
Per curiam. I have no hesitation in saying 
that the answer of the sheriff should be 
maintained^nd the first exception and the 
other exception are annuled in fitvor of the 

Slaintiff whose action should be maintained. 
>upra9 A 8auv€, 4 L. N. 164, S. C, 1881. 

V. Liability of subbtibs op. 

15. The plaintiff having obtained judgment 
agiunst one F., caused a writ of execution 
to issue against the goods and effects of the 
defendant. The bailiff charged with the 
execution having realized the amount died 
insolvent without having accounted. In an 
action against the sureties of the bailiff Held 
that the security furnished by a bailiff 
although stipulated in favor of Her Migesty 
the Queen is a direct guarantee in favor of 
all persons who may suffer damages b^ the 
negligence or misconduct of the bailiff m the 
execution of his duties^and may be exercised 
without a transfer of the surety bond. Oau- 
vreau (k Lemieuxj 10 Q. L. R. 24 S. C, 1884. 

16. And the difference between the surety 
furnished by sheriffs, and that furnished by 
bailiffs, is that the former gives to persons 
entitled to money in the sheriff's hand an 
action of debt for the recovery of the specific 
sum of money belonging to them, while the 
latter has recourse only by way of damages 
for money they are unable to recover from 
the bailiff. lb. 

17. And the fact that the amount in the 
bond is expressed in a foreign currency is not 
a cause of nullity in the bond, though contra- 
ry to the provision of the Statute 34 Vic, 
Chap. 4, Sec. 8. (2) lb. 

VI. May bb surbtibs. 

18. Bailiffs who have become sureties in 
violation of the 6th Rule of Practice, cannot 
plead that rule in defence of an action 
against them on the bond. Dupras A Sauvi, 
4 L. N. 164, S. C. 1881. 



POWBRS OP. 



(1) The debtor who is bound to find a surety must 
offer one who has the capacity of contiacting, who 
has sufficient property in Lower Canada to answer 
the obligation and whose domicile is within the 
limits orOBuada. 

(2) Ko other silver, copper or bronze coins than 
those which Her Migesty shall have caused to be 
struck for drcolation in Oanaday or in some province 
thereof shall be a legal tender in Canada. 



19. The prohibition contained in Art. 74 
C. C. P. (1) applies only to cases in which 
bailifis make service against their relationa. 
Bazin & Lacouturey 7 L. N. 68, a G. 1883. 

VIII. Right op action aoaikst attoritey 

FOR FBBS. 

20. Action by bailiff for fees against the 
attorney ad litem. It was proved that as there 
were two writs, and there was another bailiff 
nearer the place where they jvere to be exe- 
cuted, the plaintiff had agreed with the de- 
fendant to take only half of the regular 
charges upon each writ. Held that the de^ 
fendant by making this agreement and him- 
self employing the plaintiff without expressly 
stipulating that he was not contracting for 
himself, made himself personnally liable. 
Panneion & OuUlet 7 Q. L. R, 250, C. C. 
1881. 

IX SUSPBKSIOX OP. 

21. Where it appeared to the judge that a 
bailiff who had been examined as a witness 
in the cause had been tampered with and 
had sworn falsely and by the judgment in 
the case it was ordered that he be suspended 
from his functions as such bailiff.. Seld that 
he was not a party to the cause so as to ins- 
cribe in Review from such order, and the 
Court of Review could not consider whether 
his suspension had been legally ordered or 
not. Hurtuhist d: Riendeau, 4 L. N, 354, 
S. C. R.1881. 



BAILLEUR DE FONDS. 

I. Pbivileob of. 

22. T sold to D. certain real estate on which 
there remained due to T. $350. D., before 
registering his title from T. gave a hypothec 
to B. for f85. B*s hypothec was registered 
10th April, 1877, and the sale to D. was regist- 
ered at full length on the 6th November, 
1877. Held that under Art. 2098 C. C. (1) 
the registration of D^s. hyx>othec was without 
effect, so long as the sale to D. had not been 
registered, that as the registration of VBhaU- 
leur defonds claim was perfected whilst the 
registration of B's. hypothec was still without 



(1) Bailifiii cannot make services in cases in which 
they are interested, nor in those which conoem their 
rehitionB by birth or affinity, to the degree of cousin* 
german inclusively. 

(1) So long as the right of the purchaser has not 
been registeKd all conveyances, tnmsfers, hypotheos 
oriealnghtagnmtedbyhim in respect of kuchim« 
moveable are without enbct. 2098. C. C. 
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effect Ta baillewr de/onds claim was in con- 1 
templation of law, regietered before B's hypo- 
thec, and that T. consequently had a ri^t to 
be collocated in preference to B. Bacine d 
DdUle 8 Q. L. R- 135. S. C. R. 1882. 

23. In another case the prothonotary col- 
located two creditors^ro raiOf on the principle 
that the title under which the property mort- 
gaged by ihe defendant was acquired, was only 
registered after the registration of the two 
deeds of mortgage, viz : on the 3rd Nov. 1870 j 
on contestation, the collocation was set aside 
and the report of distribution ordered to be 
amended on the ground that the clause in 
question of Art, 2098, contains oxily a condi- 
tion suspending the right of registered cre- 
ditors, and that as soon as the deed under 
which the mortgage property is acquired is 
re^tered, the creditors retain their right of 
precedence amongst themselves according to 
the date of the registration of their respec- 
tive titles (1) Benaud & Baytnond, 8. Q. L. R. 
149. S. C. 1873. 

24. In another case, however, a distinction 
was drawn between a conventional and a 
legal or judicial hypotheque with respect to 
the application of the rule in question. In 
that case the opposant in 1864 ceded to the 
defendant an' immoveable property in consi- 
deration of a life rent of $10, repi-esenting a 
capital debt of $166.67, and m April, 1873, he 
ceded to the defendant another immoveable 
in consideration of a life rent of $6, represent- 
ing a capital of $100. Both of these transfers 
remainea unregistered until August, 1881. At 
a judicial sale of the properties thus ceded to 
the defendant, the opposant filed his opposi- 
tion afin de ehargej asking that they be sold 
subject to his lien for the life rent in each 
case. The plaintiff contested the oppositions 
on the ground that the claim of the opposant 
remained unreostered until after the oppo- 
sition had been filed, and that on the contrary, 
he (the plaintifi) had registered his judgment 
prior to the seizure. The opposant relied on 
the clause of the Art. 2098 (2) and cited 



(1) The decisions on the interpretation of this clause 
of the Code are conflicting. The weight of authority 
however appears to be inlavor of the holdings in Raci- 
oe& DeUsuL which follow Pacaud & Constant (II Dig. 
650^). The dedsions which appear to be in con- 
flict with them axe not directly so. In Charlehaie k 
La SodiU de (kynatrueHan (11 Dig. 647-34) the 
▼endoi's title had been registered by the mortgagee 
for the very puipofle of giving effect to the mortos^, 
bat without reference to the vendor's claim ; Adam 
•Qd Flanders (11 Dig. 648-41) refers to a hypothec 
grmted by the vendor and not by the j>urcnaser ; 
while tiie case of Rmaud k Baymond m the text 
thoa^ apparent^ dtscidiiig in &VQr of the mwtaaflee, 
b]r nving to the registration of the purchaser s title 
ft xecroactive e^ect, does not arise in the same way, 
ftad was not evidently regarded from the same point 
of view. Bd. 

fl) ill acts tiller vivos conveying the ownership 
of an imxnoveaUe must be regnsterea at length or b v 
fiMmoEiaL In default of such registration the title 
of conveyance cannot be invoked against any third 



Pacaud & Constant in support. Held dismis- 
sing the opposition and luaintain the preten- 
tions of Plaintiff, that the ruling oi Pacaud & 
Constant did Dot apply, inasmuch as the 
Plainti£p8 hjrpotheque arose, from a judgment 
and was not covered by the terms of the 
article. Vidal & Demers. 8. Q. L. R. 177. S. C. 
1881. 



BALL DRESSES. 

I. Not " ORDINARY AND NECESSARY WBARINO 

APPAREL," See EXECUTION, Exemptions. 



BALLOTS. 
1. Counting op see ELECTION LAW. 



BANK DEPOSITS. 

1. Powers op bank concerning see banks. 



BANKING. 

I. Discounting notes dobs not constitute 

25 The plaintiff*, a building Society had 
advanced money and in renewal of the loan 
and security therefor had discounted the note» 
on which it sued. The action was contested 
on the ground that the Society had oo power 
to discount notes. The plaintifif relied upon 
the Act of Quebec 36 Vic. Cap 78, permitting 
the Society to invest its surplus fUnds inter 
alia in loans to persons, whether shareholders 
or not, and on any security, personal or real, 
which may be deemed sufficient to the Direc- 
tors of the Society. Held reversing the judg- 
ment of the Court below that discoimting 
notes was not engaging in banking, and was 
among the powers so conferred. — La Soci4t€ 
permanente district d^ Iberville and Bossiter, 
4.L.N.269.S.C.R., 188L 



party, who has purchased the same property from the 
same vendor for a valuable consideratiQiiy and whose 
title is registered. Begistratlon has the same effect 
between two donees of the same immoveable. Every 
conveyance by will of an immoveable must be regist- 
ered either at length or by memoiial (with a decora- 
tion of the date m the death df the testator). The 
transmission of immoveables by succession must be 
registered by means of a declsiation setting forth the 
name of the heir, his dcm«e of rftlationanip to the 
deceased, the name of the latter, the date of his 
death and lastly the designation of the immoveable. 
(So long as the right of the acquirer has not been 
registered, all conveyances, transfers, hypothecs or 
r^ rights granted bv him iu respect of such immo- 
veable are without effect.) 
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BANKS. 

I. Banumo act ambvded, 9ee 46 VICTr, CAP. 
20. 

II. Calu. 

III. DsFOfliT nr 

IV. FoRrairuRB OF 8HAKB8 nr 

V. Lien of fob adyanobs 

VI. LlQUIDATIOir OF 

VII. Not affbotbd bt thb knowlbdob of 

ITS 0FFI0BB8 mDIYIDUALLT. 

Vin. Pbtrion to AKNUL OHABTBB. 

IX. Rights of on wabbhousb beobifts see 
Wabbhousbmrn 

X. Tax on, tee LBGISLATIVB AUTHO- 
RITY. 

XI. WiNDDro nr of whbn^insolvbnt, C. 47 
Vio. Cap 39. 

II. Calls. 

26. Action by the liquidator of the Mechanics 
Banky insolvent, to recover from defendant 
the sum of $7,500, boing the balance due on 
his subscription of 50 preferential shares in- 
cluding the double liability. Flea that by 39 
Vic. Cap. 42, Sec. 2, a by-law had to be pas- 
sed authoriang the issue of the preferential 
stock and that no such by-law was passed, 
and that the Act could only have effect on 
acceptance by shareholders bjr resolution 
passed at a special general meeting of share- 
nolders caUeafor the purpose, and concurred 
in by at least two thirds of the holders of 
paid up stock present, and no such meeting 
was called or held } that no by-law by a quali- 
fied board of directors was ever passed autho- 
rizing the issue of the said stock : and that 
moreover defendant was not liable for the 
additional calls pretended to be due under 
the double liability clauses of the banking 
Act. Held, that as defendant himself had 
been a director and had himself authorized 
the issue of the shares, and had taken fifty of 
them and had received dividends on them, 
that the plea did not come with a good grace 
from him and must be overruled. Jud^ent 
for amount claimed. Court dt WaddelL 4 L. N. 
78. S. C. 1881. 

27. Under C. 37 Vic. Cap. 5 sec 34 (Bank- 
ing Act of 1871) there must be an interval of 
30 days between the making of calls on the 
shareholders, as well as an interval of 30 days 
between the dates fixed for payments. Ho- 
chelaga Bank & Robertson, 6 L. N. 307, Q. B. 
1883. 

III. Deposits in. 

28. Action by three persons, representa- 
tives of the late A. B. being children and 
grand-children both of A. B. and of the 
second wife of her husband. At the death of 
A. B. there remained as part of the property 
of the community certain real estate of 
which no par iage was made, but the husband 
of A. B. held it and managed it until his 
death. Bv his will he left all nis property to 
his Becond wife, and at his death she accepted 



80U8 binifice dinoentaire. The estate turned 
out to he insolvent, but nevertheless the 
widow, with the consent of the creditorsy 
continued to manage it without making any 
distinction between what property belooMd 
to the estate of the husband and what to tEat 
of the first wife A. B. The whole money was 
paid into one account in the hands of i^pel- 
lant, amounting to $25,000 in all, of which the 
respondents claimed half. The bank pleaded 
that the money was deposited with them sub 
being the money of the husband's estate and 
the bank could only pay it out to that estate 
however representea ; and that the heirs of 
the first wue had allowed the proceeds of the 
undivided property to be mixed up with the 
proceeds of the insolvents estate, and they 
could not now come in and claim their money 
out of the assets of the estate. Heid, revei^ 
sing the judgment of the Court below, that as 
the moneys deposited in the bank were not 
deposited by or in the name of the succession 
or representatives of the late A. B., but by 
and m the name of the succession of the huB- 
band, to whom alone the bank was account- 
able ,' and as the bank had no notice of any 
of the said moneys being claimed by the said 
succession, until long after the deposits had 
ceased to be made, that until such notice 
they were entitled to treat the said moneys 
as belonging to the said succession, subject to 
the claim of the said bank, and of the credit- 
ors of the estate of the nusband. Banque 
JacqueS'Cartier & Giraldi, 26 L. C. J. 110, Q. 
B. 1882. 

IV. Fobfbiturb of shabes in. 

29. Shares in Banks cannot be forfeited for 
non payment of calls without a formal notice 
to that effect. Robertson S Hochelaga Bank, 
4 L. N. 315, S. C. 1881. 

V. LiBN OF FOR ADVANCES. 

30. Banks cannot acquire a lien on logs 
under 34 Vio. Cap. 5, S. S. 46 ft 47 (1) if the 



(1) The Bank may aoquira and hold any oove 
receipt or any receipt by a oove keeper, or oy the 
keeper of any whai( yara, harbor or other plaoe^ any 
bill of ladin£^ any specification of timber or any 
receipt given ror oerialgnQnaL goodfl, wares or mer- 
chandiws stored or deposited m any cove^ whar( 
yard, harbor, warehouse, milL or other place in 
Cuiada, or snipped in any vessel, ordeliverea to any 
canier for carnage from anyplace whatever, to any 
part of this Dominion, or tnrou|^ the same or oo 
the waters bordering thereon, or fiSm the same to any 
other place whatsobver, and whether such oeiial 
gndns are to be delivered upon such receipt in species 
or converted into flour, as collatezal security for the 
due payment of any bill of exchanf^ or note dis- 
oountea by such bank, in the regular courw of its 
banking bnsinesB, of for any debt whidi may become 
due totne bank under any credit opened or liability 
incurred by the bank for or on behalf of the holder 
or owner of any such bill of lading, specification or re- 
ceipt^ or for any other debt to become due to the bank 
ana such bill of lading spedfication or receipt being 
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pledge of the logs was made for a previous 
intebdedneas, or if they were not held by 
virtue of a transfer of a receipt by a cove 
keeper, or by the keeper of any wharf, yard, 
harbor or any other place in Canada within 
tibe meaning of said Act Rosa d; MoUoiCs 
Bmk, 2 Q. B. R 82. Q. B. 1881. 

VI. LiQinnATioN of 

31. In two cases the respondent, plaintiff 
in the Cknirt below, sued the petitioner 
defendants in the Court below, who was 
alleged to be debtor of the Bank. The decla- 
ration alleged the insolvency of the Exchange 
Bank and its Uquidation under the Statute of 
Canada, 45 Vic. Cap. 23, the indebtedness 
of the petitioners, with conclusions accord- 
ingly. The petitioners pleaded dilatoiy ex- 
ceptions on the ^imd, ihat, if true as alleged 
in the declaration, they were *' contribute- 
lies " they were so under the Statute, and 
before any suit could be taken i^ainst them 
tiiey must be settled on the list of contri- 
butories to the Bank as provided in the act. 
Admissksns were filed that the petitioners 
were not settled on any listof oontributories. 
HM not necessary and exceptions dis- 
missed. Acer & Exchange Banky 7 L. N. 346, 
Q. B, 1884. 

VII. Not affbcted by thb enowledqe of 

m OFFIOBaS INDIVIOUALLT. 

32. To an action on a cheque the defen- 
dant pleaded inter alia that the cheque was 
given as a compromise of a criminal prosecu- 
tion brought against defendant and six other' 
Directors of the consolidated Bank for 
making false and fraudulent returns ; that 
the bimk paid the mone^ to one M. and his 
aolicitor who were briugmg the prosecution. 



BO acquind, ahall vest in the bank from the date pf 
the acqnisitiaii thereof, and all the ri^t and title of 
the last previoDs holder thereof and if such holder 
be the agent of the owner, within the meaning of 
the fiftv-ninth chapter of the ConaoUdated Statatea 
of the late Province of Canada, then all the right 
and tl^ of the owner thereof to or in snch cenal 
l^ains, goods, wares or merchandise, subject to his 
nsht to nave the same re*tran8ferred to him, if snch 
buj, note or debt be paid when dne, and in the event 
of nan pOTment of such bill, note or debt when dne, 
•och hank may seU the said cerial gndns, goods, 
wares or merchandize and retain the net prooeeda, or 
much thereof as will be eanal to the amount doe to 
the bank upon snch bill, debt or note, with interest 
and costs^ retaining the overplus, if any, to the per- 
son ftam whom snch instrument was acquired by 
the Bank. 84 Vic. Gap. 5. S. 46. 

No transfer of any such bill of lading, roecification 
of timber or receipt shall be made under this Act to 
secore the payment of any bill, note or debt, unless 
such HO, note or debt be negociated or contracted at 
the time of the acquisition thereof by the bank, or 
upon the understanding that such oill of lading, 
apedfioation of timber or receipt wouldbe transferred 
to the ban^ but such bill note or debt may be 
Roewed, or^e time of the payment thopeof extend- 
ed without afllBOting such security. S. 47. 



and that this took place with the full know 
ledge of the bank of all the &ct8 and that 
therefore ihe cheque was illegeJ and tiiey 
could not recover on it. The court found 
that the money was paid under the cir- 
cumstances above stated, but that the bank 
had no knowledge of the alleged compromise 
as the personal knowledge of the l^esident 
could not be opposed to the bank, and the 
bank was not bound by the acts of the pre- 
sident in his individual capacity, and there- 
fore had no cognizance of the pretended 
compromise at ihe time the money was paid. 
Bank of Montreal & Bankin 4. L. N. 302, 
S. C, 1881. 

VIII. Petition to annul ohartbr. 

33. On the question of scire facias, and 
proceedings against a corporation for forfeit- 
ure of its charter, see the arguments and 
decision of the Attorney Geneial of Canada 
in the case of Sara%in & St. ffyacinthe, 28. 
L.C.J.270. 1881. 

IX. Rights of, on warehousb rbcbifts. 

34. The Bank Appellant held two ware- 
house receipts granted by the insolvent to 
the Mechanic's Bank, and transferred to 
Appellimts. The validity of one of the receipts 
was contested on the £^und that it appeared 
that the receipt was given by the insolvent, 
that he was not a warehouseman and ooula 
not give such a receipt and keep possession 
of the goods. Held mat by the statute 34 
Vict. C. 5. S. 48., the owner of goods giving a 
warehouse receipt as warehouseman is put in 
the same position as any other warehouseman, 
and that under Sec. 50, the bank does not 
forfeit its right of pledeeby not selling the 
goods within six months. Molsons Bank dk 
Lanaud. 5 L. H^. 263 & 2. Q. B. R. 182. Q. B. 
1881. 

X. Tax on. 

35. By the Act 45 Vict. (Q) Chap. 22, 
'^ to provide for the exigencies of the pubUc 
service of the Province of Quebec," a tax was 
imposed on every bank, insurance company, 
and other commercial corporation, doing 
business in the Province. The tax was 
unposed in proportion to the paid up capital 
of the banks, together with a tax on each 
office, etc. Some of the Corporations inter- 
ested in the cases here determined have 
their principal offices out of the Province, 
and some were incorporated in England and 
some in the United States. In some cases 
the stock is held chiefly by persons not 
resident in the Province of Quebec. Held by 
the majority of the Court confirming the 
judgment of the Superior Court M. L. K. 1 8. 
C. 32 : — ^That the taxes imposed on Corpora- 
tions by the Act in questions are personal 
and cUrect taxes within the province and 
such as are authoriaed by sect. 92. subject. 
2 of the B. N. A. Act 1867. A corporation 
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ddng Inuiness in the Provinoe, is subject to 
taiottian under Sec 92 subject 2, though all 
the shareholders are domiciled out of the 
Province, and that even assuming that the 
taxes in Question should be considered as not 
falling within the denomination of direct 
taxesithe local legislature had power to impose 
the same, inasmuch as they were matters of 
a merely local or private nature in the Pro- 
vince, within the meaning of the B. N. A. 
Act Sect 92. sub-sect 16. The North BrUuh 
S Mercantile Fire S Life Ins, Co. df Lambe. 
J.M. L.B.122.Q.B. 1883. 

XL Winding up op whbn Insolvent, see 
C. 45 Vic. Cap. 23, & C. 46 Vio. Cap. 23, & 
C. 47 Vic. Cap. 39. 



BAB. 



I. Act bbspectino amended, see Q. 47 Vio. 
Cap. 32. 



BABGAIN AND SALE— See CON- 
TRACTS, SALE, &c. 



BARGES— See MERCHANT 
SHIPPING. 



BASTARDS— See ILLEGITIMATE 
CHILDREN. 



BATIMBNT8— See SHIPS, MER- 
CHANT SHIPPING. 



BEACHES— See RIVER BEACHES- 



BEET BOOTS. 

L Cultivation of, see Q.47 Vic, Cap. 26. 
II. Subsidy fob cultivation of, see (i. 45 
Vic, Cap. 25. 



BENEFIT OF INVENTORY— See 
SUCCESSION. 



BENEFIT SOCIETIES. 



I, FOBMATIONOF. 

II. Powers or. 



I. Formation of. 



Whereas the psoper woikuifl of chim. 71 of the 
Consolidated Statutes of Can2% intitaled : «' An 



Act respectiD^ Gharitable^ Philantrophioand I 
dent AaeoGutioiu^'' ammded hy the 4ct of this pro- 
vincial iQdsiatim 82 Yiotoria. chap. 48^ and the 
ham application of the beneficent effects of snch 
legislation have shown the proprie^ of extendinc^it 
to other analogooa ebjects in this Province ; Uer 
Migesty, hy and with the advice and consent of the 
Leffiskture of Qnebee, enaots as foUows : 

r. Section 1 of the said chapter 71 of the Conso- 
lidated Statutes of Canada, and section 1 of the said 
Act 82 yietocia, chap 48 are ormsdidated into one 
section, which shall lead as fdlows : 

"I. Any number of pnnians my unite themsdves 
into a aooiety in this province^ with a view by means 
of voluntaiy cantributionfl^ subocripiion^ gifts «r 
donations mm the members of the Sociely or horn 
the public, of making proviBion for those afflicted 
by sickneBB, reverses of fortmie and death, the wid- 
ows and orphans, or the lawful rsprBsentativeB of 
deceased membenk fior the rescne and lefcimation of 
fidlen women, and for the prevention of creaeltf to 
women and children, andforthe miipooeof attai* 
ning anv other analiqgoiis object.'^ Q. 45 Yict., 
Chap. 87. 

11. PowBRS of. 

36. Benefit societies orgaxiized under C. 71, 
C. S. C, must restrain their operations to 
those provided by the Statute. Metropoliian 
Benefit Society v. Dugre* II. B. L. 344, C. C. 

1882. 



BEQUESTS. 

I. RioHTS ooNOBBNiMo, sse ALIMENTS, LE- 
GACIES, WIU^, &o. 



BETS— See GAMBLING TRANSAC- 

TIONS. 

I. SbIZUBE of MONET DUB FOB. 

37. A judgment creditor has the right to 
seize in the hands of third parties the amount 
of bets which they have lost to the defendant 
on a horse race and whioh they are ready and 
willing to pay. McOibbon k Brand, 7 L N., 
228 S. C, 1884. 



BIDS— See SALE. 



BIDDING— See SALE, judictau 



BIGAMY-See CRIMINAL LAW. 
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BILAN. 

I. In gasbs 07 Capias, see CAPIAS, decla- 

RITIOK OF ABANDONBfFNT. 



BILLETS— 5<f(? BILLS OF EXCHANGE 



BILLS OF EXCHANGE AND PROMIS- 
SORY NOTES. 

I. AOOOMODATJON PaPBB, 

n. Action on. 
IIL Alteration OF. 

IV. By Corporations. 

V. Cheques. 

VL Composition Notes. 
VII. Consideration for. 
Vin. Endorsement. 

IX. Liabilitt of Endorsers. 

X. Matured bt Insolyenct, see INSOL- 
VENCY WHAT constitutes. 

XI. Maturity of. 
XIL Nulutibsin. 

XIII. Obtained by fraud. 

XIV. Presentation of. 

XV. Proof in matters of. 

XVI. Protest of. 

XVn. Rights of third holder. 
XVm. Rights op transferee. 

XIX. Stamps. 

XX. Stamp duty repealed see C. 46 Vio«, 
Cap. 21. 

XXL Value bboeiybd. 
XXn. What are. 

I. Accomodation paper 

38. Action by respondent against the 
maker of a promissory note for $650 at four 
months payable to the order of J. S. and 
endorsed by S. to the bank. Plea that 
this note was made by him for the 
accomodation of S. that' he never had 
any value for it, with that S. promised him, 
the defendant that he would pay it, and that 
he,defendant, would not be troubled about it. 
Hdd that the eoniraei expressed on the face 
of a negotiable instrument cannot be varied 
rtiihout mn express agreement. Knowledge 
Ouit the parties to a note occupy betweeu 
(hemdves a relation different from that ex 
prased on the face of the note, is not stu- 
dent to alter their relations to a third party 
hiving such knowledge. Scott & Quebec Bank. 
7. L N. 343, Q. B, 1884. 

II. Action on 

39. To an action on his promissory note 
the maker pleaded that he had sent the mo- 
n«j to the endorser when it was made 
pcyable, before maturity ; that he had made 
other notes to the order of the same person 



and sent the money in that way, and they 
were always retired ; that when the present 
note fell due there was money enough at the 
endorser's credit in the plaintiit's hands to 
pay it and it was actually paid, though not 
withdrawn. The endorser subsequently assi- 
gned. Held that there was nothing proved 
in the way of payment to the Bank and thS 
payment to the endorser was no answer. 
Banque du Feuple & Viau. 4 L. N. 133 S. C, 
1880. 

40. The case came up on the merits of an 
exception declinatory by M., Uvingin the Dis- 
trict of Richelieu. He pleaded that his oo- 
defendant had no interest in the case, and 
he was only summoned in order to give the 
Court jurisdiction at Montreal. The action 
was against M., maker, and P., endorser, of a 
note. P. did not receive notice of protest for 
non-payment, but it was alleged that he had 
waived protest. The evidence, however, was 
to the effect that P. had not waived protest, 
and therefore was not liable. The court was 
of opinion that the action had been taken 
against P. solely in order to withdraw the 
defendant M. from his natural judge, and the 
ordinary rule which would allow M. to be 
sued out of his own district (C. C. P., 38) did 
not apply. His Honour referred to Gilbert, 
Procedure Civile, Art. 59, p. 65. N. 81 (Code 
Nap.) The exception was, therefore, main- 
tained. Baxter S Martiny 7 L. N. 78, S. C. 
1882. 

41. Action for the recovery of the amount 
of a promissory note for goods sold and 
delivered to the defendant in the United 
States. Per curiam. The defendant de- 
murs to the action on the ground that 
it is not alleged that the note was duly 
stamped; that a demand of payment was 
made, and other reasons. It is alleged that 
the note was made and delivered conforma- 
bly to the laws of the place were it was ma- 
de, and this is sufficient. It is also alleged in 
the declaration that by the law of the State 
of Massachusetts, it is not necessary to pre- 
sent a promissory note for payment,and that 
the maker may be sued without present- 
ment, and the court holds that the allega- 
tions of the declaration are sufficient and 
dismisses the demurrer with costs. Beebe k 
Mahon. S. C, 1884. 

III. Al tkration of. 

42. Case of La Banque ViUe-Marie ds Pri- 
meau. (11. Big. 10845,) reported in extenso 
4. L. N. 19. 26 L. C. J. 20. Q. B. 1880. 

43. Action for the recovery back of a sum 
of money paid to the bank by the plaintiffs, 
drawers of a bill dated Montreal upon one B. in 
Ontario, which bill the Bank discounted for 
the plaintiffs in March 1877. Held that when 
a bill has been accepted and delivered to the 
holder, the date of acceptance cannot be 
altered without the consent of all the parties 
to the bills. OgUvie & Quebec Bank, 5 L. N. 
183. S. C. 1882. 

D 
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in presenting the cheque and ftlao by irent of 
notice of the protest, ijord A Hvnier^ 6 L. N. 
310 C. C. 1883. 



IV. By Ck)RPORATION. 

44. Case of Mechanic's Bank k Bromley^ 
(II Dig. 109-51) reported in fiiU 25 L. CJ. 256, 
Q.B.1879. 

45. Action on a promissory note against an 
incorporated company, the note being al- 
leged to be made by and through the 
manager and the President of the Com- 
pany. The defendants pleaded the gene- 
ral issue unaccompanied by affidavit. At 
the Enquete the defendants did not ap- 
pear, the plaintiff made no enquete, and 
judgment was rendered on the note. In 
review Per Ouriam, — It is quite true that 
without an affidavit as required by Art. 143, 
C, C. P., the defendants could not put in issue 
the genuineness of the note or of the signa- 
tures thereto, but no affidavit is required to 
the denial of the quality of the person signing 
or making a promissory note in the name of an 
incorporated company, or to the denial of the 
alleged fact that these persons were duly 
authorized to sign promissory notes for the 
Company. It was therefore incumbent upon 
the plaintiff under the general issue to prove 
that. J. C. was the manager, andT. M. the Pre- 
sident of the St. Lawrence Steam Navigation 
Co., and that these two persons were legally 
authorized to make the said note. This proof 
was all the more necessary owing to the 
special terms of the Statute of Canada (1875) 
38 Vic. Cap. 87, which requires that promis- 
sory notes to be binding vypon the Company, 
shall be made by some officer, agent or ser- 
vant of the Company, in accordance with some 
resolution or regulation and within the powers 
of such officer, agent or servant under the by- 
laws of the Company. Delaney & St Lawrence 
Steam Navigation Cb. 8, Q. L. R. 29, S. C. R. 
1882. 

46. In an action on a note signed by the 
President of a Company the proof is on the 
Company to disprove the authority of the Pre- 
sident. Price & Mortow Dairy Farming Co, 6 
L. N. 171. 8. C. R. 1883. 



V. Cheques. 

47. Where to an action on a cheque the 
defendant pleaded inter alia that the order 
in question was not really a cheque,not being 
against money on deposit, but an overdraft 
or advance made by &e bank. — Held that it 
was nevertheless a cheque. Bank of Montreal 
& Rankin 4 L. N. 302, S. C. 1881. 

48. Defendant H. gave to the other defen- 
dant C. a cheque for $75 on the Union Bank 
of Lower Canada. C. endorsed it over to plain- 
tiff who did not present it, until some twelve 
days after its date, when it was refused for 
wants of funds. Some days afterwards it was 
presented again with the same result and 
protested for non payment. H. then had left 
the country. On action against C. — HM that 
defendant was liberated oy want of diligence 



VI. Composition hotbs. 

49. The endorser of composition notes is 
not discharged by the mere fact that the 
compoimding creditors have secretly stipu- 
lated with the debtor that he shall pay tham 
an amount in excess of the composition rate 
as the condition of their consent to the cam- 
position, and especially where the endorser as 
the consideration of his endor8ment,6btained 
a transfer of the insolvents entire stock in 
trade and assets which he stiU retained when 
sued, on the composition notes ; but the 
endorser is entitled to a reduction of all sums 
that the creditor has received in exdess of 
the composition notes. Martin & PouHnj 4. 
L. N. 20, A 1 Q. B. R. 75. Q. B. 1880. 



VII. COKSIDBRATION FOB. 

50. Appellant, assignee to the insolvent 
estate of one B. sold the stock in trade to bis 
own father who paid part cash and gave a 
note of the insolvent ror the balance. Held 
that the stock in trade was good considera- 
tion for the note, and in any case the respon- 
dent, who represented her deceased husband, 
the insolvent, could not refuse to pay the 
note without returning the goods. Lemieux 
& Bourassa, 1 Q. B. R. 305. Q. B. 1881. 

51. It is not necessary for the person pro- 
ducing a bill or note to prove consideration 
if the instrument contains the words ^ value 
received," unless fraud be alleged and proved 
by the defendant. WaterM & JKaAon, o L. N. 
316 S. C. R. 1883. 

VII. Endobsembnt. 

52. Although it is the rule that the res- 
ponsibility of endorsers of a negotiable instru- 
ment is according to the order of Uieir endor- 
sement, this rule is not invariable and it may 
be shown by ordinary proof that the endorse- 
ments occurred in sucn order by mistake, or 
that there was an understanding between Uie 
endorsers that their liability would not follow 
the order of endorsement. lAoeiMk Daiglej 
2, Q. B. R 129. Q. B. 1880. 

53. G. who was not a party to the note in 
<^ue8tion,got it into his possession before matu^ 
nty, as collateral security. The payee subse- 
quently became insolvent, and Q. before ma- 
turity of the note, obtained from the assimee 
a transfer of all the insolvent's assets. Seldf 
that Q. might sue the maker on the instru- 
ment though not endorsed, and where there 
is conffiot of evidence on the question 
whether a security has or has not been satis- 
fied by payment, the possession of the uncan- 
celled security by the claimant ought to turn 
the scale in his favor. Querin & Orr, 5 L. N. 
379, S. C. R. 1882. 
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VIIL LlABILITT OF SNDOBSRBa. 

54. The defendant endorser, being sued on 
a piomiflBory notOj pleaded that he had en- 
dorsed for credit, and that the plaintiff (a 
sabsequent endorser) had guaranteed the 
prior endorser that he would see the note paid. 
HMnot proved, it appearing, among other 
things, that the defendant had by a letter to 
plaintm personally guaranteed due payment 
of the note in question. WUUtt k Court 
6 L N. 204, Q. B. 1883. 

55. Where several persons mutually agree 
to give their endorsements on, a bill or note 
M cosureties for the holder, who wishes to 
disoount, they are entitled and liable to equal 
oontribntioa inter Me irrespectiye;.of the oraer 
of their endorsements. Macdi>n(ild& Whit- 
fidd, 6 L. N. 278, P. C. 1883. 

56. Appellant and respondant were, in the 
year 1875, directors of a trading corporation 
known at the St John's Stone Chma Ware Co. 
which carried on business at St John in the 
dutrict of Iberville. The Company, at that 
time owed the Merchants Bank of Canada 
upwards of $17,000. The appellant was presi- 
dent and had endorsed the Company's pro- 
missory notes ior its accommodation to the 
Merchants Bank to the amount of $65,000 
besides giving his personal guarantee to the 
bank for overdrafts of the Company, on ac- 
count current to the extent of $10,000. The 
Company,at this juncture being in want of fur- 
ther funds applied to the baiu: through the 
^pelrant and received a written answer in the 
following terms: — "Dear Sir. Bespecting 
"' your President's application to the Bank 
" for further extention of your credit, I have 
" the pleasure to inform you that you have 
*' been allowed an extension of four or five 
'^ tiiousand dollars in case of need. The bank 
*' however relquires that the present advances 
^ as they mature be secured bv the personal 
^ guarantee of your directors, should renewals 
^< be required, which could be done by their 
^' endorsation of the notes. Your account 
^' current is now overdrawn $17,614.54 and 
^ by ^ving me the Company's note endorsed 
*^ as required for $8,500 you will reduce your 
^'overdrawn account leaving a balance of 
'' $700, of above loan. I enclose a letter of 
^' guarantee along with a note for signature 
'' by your directors as required by the bank to 
<< take the place of M. & N.'s (the presidents) 
^ security for the like amount." The note 
was a demand note for $10,000 and was re- 
ferred to in the letter of guarantee as being 
deposited as collateral security for over- 
did of a similar amount and was to be 
eudorsed by the directors- individually. On 
the 5th August, the directors held a meet- 
ing and agreed to give the personal endor- 
ntioa asked for by the bank, and the 
secretary was instructed to have the notes 
drawn out signed as required and handed 
over to the bank. The secretary accordingly 
drew out two notes for $8,500 and 4,500 res- 
P^tivily, which he signed as promissor on 



belialf of the Company, the name of the 
appellant being inserted as payee, just as it 
had been in the handed note for $10,000 sent 
by the bank. Both the demand note and the 
two notes just mentioned were endorsed first 
by the appellant, then by the respondant, 
and in turn by some of the other directors. 
The two notes were subsequently renewed, 
and on the 27th December 1877, the bank 
instituted action on them against appellant, 
respondant and one of the other directors on 
the whole three notes for balance due. The 
respondant alone appeared and defended the 
action ; and further on the 7th January 1878 
availing himself of the provisions of Article 
1953 of the Civil Code (1) brought an action 
en garanHe before the same Court asainst the 
appellant asking to have the appeUant con- 
demned to acquit and relieve nim of any 
sum of principal and interest for which judg- 
ment might be given against him at the suit 
of the bank. Jaeld (reversing the judgment 
oi the Court of Appeal (2) ) ^t as the Civil 
Code of Lower Canada inakes no express pro- 
vision for such a case it must be decided ac- 
cording to the law of England in force on the 
30th May 1849, and by that law the endorsers 
were co-sureties and not liable to guarantee 
to each other in the maimer pretended by 
respondent. Macdonald k Whitjield,^ L. C. J. 
165: P. C. 1883. 

X. MaTUHED by lySOLVBNOT. 

57. Action upon a promissory note dated 
1st September 1881, and payable at six 
months, due 4th March 1882. The Plaintiff 
alleged the insolvency of the defendants and 
contended that in consequence they could not 
obtain the benefit of the term, ffeldt that a 
Company ceasing to meet its ordinary pay- 
ments as they become due, though its nomi- 
nal assets may be equal to its liabilities will 
be deemed insolvent, and caxmot claim the 
benefit upon a promissory note not yet 
become due. Oorcoran db Montreal Jibaitoir 
Co. 6. L, N. 135, S. C. 1882. 

XL Maturity OP. 

58. An action on a promissory note institU' 
ted on the afternoon of the third day of grace 
is not premature. Ontario Bank & Foiter, 6 
L N. not 398. S. C. 1883. 



(1) The BUre^ who has bound himself with the 
consent of the oebtor, may even before paying pro- 
ceed aindnst the latter to be indemnified : When he 
is sumL for the payment ; when the debtor becomes 
bankrupt or insolvent ; when the debtor has obliged 
himself to effect his discharge within a certain 
time ; when the debt beoomes payable by the expira- 
tion of the stipulated term without regard to tiie 
delay given by the creditor to the aebtor without 
the consent of the surety ; After ten years when the 
term of the principal obligation is not fixed, unless 
the principal obli^tion such as that of a tutor, is of 
a natcue not to be diechaiged before a determinate 
period. 

(2) 26 L. C. J, 69 ft 2 Q. B. R. 157* 
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XII. NvLUTiss nr. 

59. When a promissory note is obtained by 
fraud and false representations, the third 
holder of such a note cannot recover such 
amount when it is proved that when he 
received it, he was aware of the fraud and 
gave no consideration for the note. Belanger 
& Baxter, 12 R. L. 532. Q. B. 1883. 

XIIL Obtained bt feaud. 

60. Where the transfer of a note by endorse- 
ment is made before maturity, but the 
evidence shows that the note was obtained 
from the maker by fraud, and that the holder 
was aware of the fraud, the case does not 
come within the rule laid down in C. C. 2287 ( 1 ) 
the onus of showing that he is in good frdth 
falls upon the holder. Belanger & Baxter, 
^ L. N. 413. Q. B. 18^3. 

XI v. Pbbsoeiption of. 

61. The prescription of a promissory note 
does not commence to run until after the 
expiration of the last day of grace. Ste. Marie 
<k SUme, 5 L.N. 322. Q. B. 1882. 

XV. Pebsentation of. 

62. The defendant made a promissory note 
for $100 to the order of plaintiff and payable 
at his (plaintifi's) office. Bemg unpaid plain- 
tiff took action on it, and in the declaration 
referred to it merely as follows : " Le deman- 
deur reclame du difendeur la 9omme de cent 
piastres qu^U lui doit pour le montant du bil- 
let eiproduit, fait, etc.^^ Demurrer that the 
note was payable at a place indicated and the 
plaintiff not having alleged presentation there 
tor payment the action would not Ue. In the 
court of first instance demurrer maintained, 
but in review this judgment was reversed on 
the ground that presentation was not neces- 
sary as against the acceptor, drawer, or maker 
unless pleaded and proved that there was 
provision at the place named to meet the 
note.when it became due, and that it would 
have been paid if presented (2) Crepeau d: 
Moore, 8, Q. L. R. 197. S. C. R. 1882. 



(1) The transfer of a bill hy indorsement may be 
maoey either before or after it becomes due. In 
the former caae^ the holder acf^nires a perfect title 
free from all liabiUties and objections which any 
party may have had against it in the hands of 
the mdorser, in the latter case, the bill ia subject 
to such liabilities and objections in the same man. 
ner as it were in the hands of the previous holder 
2287. C. C. 

(2) In the, case of promissory notes or bills of 
exchange they are presumed as against the maker or 
acceptor to nave oeen presented at that place at 
maturity, unless the exception formed upon such 
want of presentation is accompanied by an affidavit 
that at tine time they became due provision had been 
made for their payment at the specified place. 146 
^- C P. 



XVI. Pboof of sionatubb. 

63. Case of Paige & Ponton. (11. Dig. 116- 
83) reported at length 26 L. G. J. 155, Q. B. 
1877. 

XVn. Proof in hattbbs of. 

64. Les pr6somptions reconnues le 30 mars 
1849 comme preuves dans le droit anglais re* 
coivent leur application dans PenquSte des 
raits sur action pour le recouvrement de bil- 
lets promissoires. Baxter & BUodeau, 9. 
Q.L.K. 268. S.C. 1883. 

XVni. Protest of 

65. To an action on a promisBOry note the 
endorser pleaded that he owed nothing to 
plaintiff and that he was not bound in law 
or in fact to pay the sum daimea ; that plain- 
tiff (a third holder) was the pr$te nam of the 
payee &c., and at the hearing urged that no 
protest and notice had been made and given 
as required. The £Act was that the note 
though made in Montreal was payable in 
New York, and the last day of grace fidling 
on Sunday it had been protested on the 8ar 
turday previous, according to the custom 
of that state. Held that everything concern- 
ing the payment of the note and the mode 
of securing must be made according to the 
law of the countiy, where the note is payable, 
and therefore the protest and notice were 
sufficient. Bank of America db Copland, 4. 
L. N. 154, S. C, 1881. 

XIX. Rights of third holder 

66. Phuntiff, an innocent third holder for 
value, sued on a note purporting to be signed 
by defendant. The signature however was 
not written by him but by lus daughter in 
law. The evidence however showed that 
the proper was blank when signed, and the 
signature was written merely as the address 
of the defendant. Held that Ihe plaintiff 
could not recover on it and action diamissed. 
Waters & St. Onge. S. C, 1884. 

XX. RiOHTS OF transfbrbb. 



67. Les objections qui peuvent 4tre oppO' 
sees au preneur d'un billet promissoire, peu- 
vent aussi Stre k son cessionnaire avant 
6cheance, si celui-ci n'est pas de bonne foi et 
n'a pas foumi valeur. Baxter & BUodeaUf 9. 
Q. L.R. 268, S.C. 1884. 

68. Defendant was sued on a promissory 
note and pleaded that the note had been 
made by him in £Ekvor of a commercial firm 
since insolvent, that it had passed into the 
hands of the assignees of the said firm, that 
it did not appear that the insolvent had ever 
legally recovered possession of it and that 
the plaintiff had no interest but was merely 
prite nom for the creditors to whom it be 
longedi Held that the defendant oould not 
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plead the ri^ts of the creditors but was 
ooond to pay the amount of the note to the 
hokjter. XenM^ & Bousinotj 10 Q. L. R. 90, 
& C^ 1883. 

XXL SlOmU) WITH MARK. 

69. To an action on a note signed with a X 
the defendant first pleaded forgeiy but was 
afterwards allowed to amend this and plead 
that he had made the mark under the im- 
pression that he was signing a receipt for a 
tike amount. On prc^ of amended plea 
action dismissed. Benoii dt BraU, 6 L. N., 
342Q.B.,1B83. 

XX. Stamps. 

70. In an action on a promissory note Held 
QaePacte 45 Vict. (1882), ch. l^n'apasentid- 
rement enlev^ le privilege, que Tacte qu'il a 
rappelS accordait au porteur, de rendre effec- 
tif, en apposant des tmibres au montant du 
double dtroit) un billet qui n'avait pas §t6 
rey^tu des timbres requis : mais qu'il n'etait 
conserve qu'au porteur, & la date de sa sanc- 
tion, et non & celui qui Tavait acquis depuis ; 
et que Facte 45 Vict. (1883), ch. 22 a retabli 
ce privilege tel qu^il existait auparavant, mais 
qu^il ne pent, comme avant Facte de 1882, 
^tre exerce, dans une instance, qu'immedia- 
tement apres que le vice de Tapposition des 
timbres a St6 indique, a moins que le retard 
ne soit expliqu6 et justifi6 sous serment. 
Baxter is Doiron k Baxter & Hall, 9 Q. L. R., 
174, S.C., 1883. 

71. L'apposition des doubles timbres surun 
billet, pendant Tmstance, n'a d'effet qu'a la 
condition qu'Us paraissent y avoir 6te mis 
aussitdt que le vice qu^affectait le premier 
timbre a §t^ decouvert. Baxter <k Bilodeau, 
9 Q. L. R., 268 S. C, 1883. 

72. No affidavit is required for the mere 
allegation that what is written over the stamp 
is not true. La Banque Jacquea-Cartier d: 
OotS, 9 Q. L. R, 139 S. C, 1883. 

73. The question was whether since the 
Act 45 Vict., cap. 1, the holder of a note 
insufficiently stamped, on which suit is pen- 
ding, has the right (which existed before the 
repealing Act was passed) of affixing the re- 
quired stamps, by permission of the Court. 
Meld that the right of the holder in good 
faith to apply to the Court for leave to affix 
the required amount of •stamps to a note on 
which suit is pending, is not affected (as to a 
note made before the repeal of the duty) by 
the Act 45 Vict., cap. 1. Dixon & Norman- 
deauj 6 L. N., 136 S. C, 1883. But held m con- 
trary sense, FUion & Boy, 6 L. N. 175 S. C, 
1883. 

XXL Stamp Duty repealed. 

In any suit or proceedings at law or in equity 
now pending hereuter or to be commenced!^ t& 
Court or Jnogo may admit in evidence as a valid 
tnstmmenty an^ promissoiy note or biU of exclumge 
unstMiipert or insufficiently stamped made oat or ^ 

4 



drawn prior to the fourth <tf March in the year of 
oar Lord, one thousand eight hundred and eighty 
two, without the payment of the double duty as re- 
(]^uired by the thuteenth sections of the act passed 
in the forty second year of the reign of Her present 
Majesty, intituled " An Act to amend and conao- 
Udate the laws respecting duties imposed on promis- 
soiy notes and bills of exchange . provided always^ 
that it is proved and shown to the aettis£Eustion of 
the Court or Judge that the circumstances are soch 
as would have entitled the holder thereof previous 
to the said fourth day of March to make it valid 
under the provisions of the said section by affixing 
stamps representing the double duty ; and provided 
also that nothing in this Act, nor anything done un- 
der it, shaU reheve the person who ought to have 
affixed the proper stamp or stamps from any penalty 
incuned in consequence of his neglect to affix the 
same. 

In any action or suit now pending in which but 
for this Act the defendant coiud have succeeded, the 
defendant shall nevertheless be entitled to the costs 
of the same on any plea in which the validity of 
the bill or promissory note not having been pro- 
perly stamped under the Act in the next preceeding 
section cited. C. 46 Yict. Cap 21 8eoa land 2. 

XX. Value reobivbd see consideration for. 

74. La presomption resultant de Tinsertion 
dans le billet, des mots valeur reffue, est non 
seulement d6traite par la preuve que le pre- 
neur a obtenu le billet par fraude, mais que 
cette preuve en cr6e une que le cessionnaire 
n'a pas foumi valeur et n'est pas propria- 
taire. Baxter & Bilodeau, 9 Q. L. R. 268. S. C. 
1883. 

XXI. What are. 

75. The 17th November, 1879, T. B. master 
of a vessel called the " America " gave to one 
of the seamen an advance note under C. 36 
Vic. Cap. 129, Sec 30, addressed to the 
defendents the owners of the vessel as fol- 
lows. '' Five days after the final sailing of the 
'' ship ''America" from the harbor of Quebec, 
" with F. B. (the seamen) on board pay to the 
'< order of the above named Seaman or bearer, 
** the sum of thirteen dollars lawful current 
'' money of Canada & charge the same to the 
'' account of T. B." F. B. tibe payee endorsed 
this order in bank and transferred it to plain- 
tiff. To an action on the note the defendants 
pleaded that it was not transferable by endor- 
sement, and further that the seamen having 
deserted there was no consideration. Held 
that the document was neither a bill, note 
or cheque, but was nevertheless transferable 
under the last clause of Art. 1573 C. C. (1) 



Q) The two last preceding articles do not apply to 
billsynotes or bank checks payable to order or to Dearer; 
no signification of the transfer of them being neces- 
sary ; nor to debentures for the payment of money : 
nor to transfers of shues in the capital stock of 
incorporated companies^ which are r6galated by 
the respective acts of incorporation or theby-laws of 
such companies. Kotes for the dehvery of 
grain or other things, or for the payment of money 
and payable to order or to bearer, may be tnmsferred 
by endorsement or deliveiy, without notice, whether 
they are payable absolutely or subj^ to a condition* 
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and was properiy transferred by endorsement 
as had been done ; but not bcung a note or 
cheque it was not firee from the objections 
whi^ might be raised against it in the hands 
of the payee, and as there was proof Uiat the 
payee had left the ship six days after sailing 
there was no consideration and the holder 
could not recover. Duehaine A Maguire,S 
Q. L. R. 295, C.C. 1882. 



BILLS OF LADING— S«« AF- 
PKBIGHTMENT. 



BILLS OP SAIM^See SALE. 



BIETH. 
I. Or Children, 9ee CHILDREN. 



BOARDING HOUSE KBEPBES-See 
HOTEL KEEPEBS. 



BOABD OP BEVISORS. 

L PowsR OF Corporation to rxmovb mbm- 
BBR8, see MUNICIPAL CORPORATIONS. 



BOARD OP TEMPORALITIES OP 
THE PRESBYTERIAN CHURCH 

I. Acts op, see LEGISLATIVE AUTHO- 
RITY^DivisioN of. 



BONDED WAREHOUSES. 

I. Not bzehft from Municipal Taxes. 

76. Where the Corporation of Quebec sued 
for taxes and the Crown intervened as 
tenant, the premises in question being used 
as a bonded warehouse, and claimed that they 
were not liable for taxes, the intervention 
was dismissed on the ground that the pre- 
mises did not come under any exception to 
which the Crown was entitled under 23 Vic, 
Cap. 61, Sec 58, and even if they did that 
would not exempt the proprietor. Cor- 
poraiUm of Quebec & Langcraft 7 Q. L. R. 
56 S. C, 1881. 



BONDS. 

I. PqBSBSSIONOF CoUPOirS DT7BIN0 LmOATIOV. 

II. RmTTTBK of when DBPOSITRD as OOLLA' 

TSRAL, see COLLATERAL SECURITY, 



L PottBsuov OF CouPOHB DUBiHO LinaAnoir« 

77. On motion of the own«r of bonds witb 
coupons attached the Court wfll order such <if 
the coupons as are not in liti^tion in the 
appeal to be detached by the clerk of the 
Court and delivered over to the party mor* 
ing. Montreal, Portland k Bo$ian SUUhta^f 
Co. ds Hoehelaga Bank. 27 L. C. J. 164. Q. B.* 
1883. 

IL BbTUSN of WHBN DBPOSITBO as OOLLA' 

txral Sbourity. 

78. When a persom with whom bopds haire 
been deposited as collateral scKniiity is in 
de&ult to return thenii he is liablf for the 

rff value ot such bonds. PauwS A Stnecal, 
L N. 30, S. C, 1884. 



BONDSMEN— Sw BAIL, SUBETY 

SHIP, &c. 



BONS— SfeBILLSOF EXCHAN08,acG. 



BOOKS. 

I. OFin7inOIPAUTTMU8TBBDBUVBR99 t7P BT 

Sborbtakt undbr pbnalty, nee MUNICIPAL 
CORPORATIONS. 

II. Of JoiifT Stock Co. mitst bb opbst to tvs- 
pbotion, tee COMPANIES. 



BOOK DEBTS. 
I. Salr of, eet INSOLVENCY. 



BOOMS. 

I. Act rbspbctiho gonstbvotion of, ik navi- 
GABLB watbrs, tee C. 46 Vic, Caps. 43 k 44. 



BORNAGE— S«c ACTION, BOUND- 

ARIES, &G. 

I. Costs of, see COSTS. 



BOUNDARIEa 
I. Action to Estabubb, ue ACTION bit 

BORNAOB. 

II. RiOBTS OF KBI6HB0RIKO PBOPRIBTOBS. 

79. No action will lie for wood cut on the 
boundaries of a nei|^bouring property Until 
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BBOKESS. 
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the boundaries have been fixed aAd deter- 
mined in a legal manner, between the two. 
F^HmeoM is Perry ^ 28 L. C. J. 253, S. C, 1872. 



BREACH. 
I. Or ooNTKACT ate CONTRACT. 



BREF, 
D'Aasiow ATioK Mte PROCEDURE, WRITS. 



BRIBERY. 

Ik Eleotion matters 9ee ELECTION LAW, 
MUNICIPAL CORPORATIONS. 



BRIDGES set TOLL BRIDGES. 

I. AOT TO AHBKD THE LAW OONOBBKING OONS- 
TRVOnON OF IM NAVIOABLE WATERS SU C. 4849 

VICT. CAP. 6. 

II. JUSI80IOTIONCONCERNIKO««« JURISDIC- 
TION. 

ni. Llabiutt for oost of rbpairiko 9ee 
MUNICIPAL CORPORATIONS. 

IL JuRisDionoN of 

80. Le juge des Sessions de la Paix pour le 
District de Quebec n'a pas jurisdiction dans 
une poonuite instituee en vertu du Chapitre 
30 des Statuts de Quebec, 43-44 Vict, lorsque 
rinfraction mise 4 la charge du d6fendeur est 
all6gQ6e a^oir ^t6 cammise sur le pent entre 
la municipalitS de Beauport et celle de PAnge 
Gardien, et qu*il n'appert pas quUl n^ a pas 
de juge de paiz dans I'une ou Tautre de ces 
muni^palitls. Lea Syndics des ehemins d 
barrOres de la riot Nord dt Parent, 8,Q. L. R. 
321. 8. C. 1881. 



BRITISH NORTH AMERICA ACT. 

I. DnrisioN of Lboiblativb Authority under 
see LBGISLATIVB AUTHORITY. 



BROKERS see AGENCY. 
L ComciasioN of. 

n. LlABlUTTOF FOR MOITETS DEPOSITED ON 

MARGIN see GAMBLING TRANSACTIONS. 
in. Who are. 

I. Commission of. 

81. The plaintiff by deed agreed to obtain 
security for the defendant in order to enable 
him to obtain a certain contract from the 



Quebec ^emment,and the defendant agreed 
to pay mm therefore a commission of seven 
percent on $11,784, the price of the contract 
the said commission to be payable semi- 
annually until the discharge of tiie obligation. 
Defendant after some negotiations it was 
found had failed to comply with all the for- 
malities prescribed by the Act authorizing 
the contract, and on this ^und the action 
of plaintiff for his commissian was dismissed 
in the court below (II, Dig, 123-103,) but in 
Review this judgment was reversed on the 
ground that plaintiff had carried out his 
agreement and earned the money. Devlin & 
Beeman, 4 L. N. 69. S. C. R. 1880. 

82. Defendant had a claim against the 
government and plaintiff who was notary re- 
presented to defendant that he would go to 
Ottawa and negotiate a settlement for $200 
Commission. A writing was made to the effect, 
that if plaintiff succeeded in effecting a 
transmission of the money from the govern- 
ment he was to get the $200. Action for the 
$200 and plea denying that plaintiff had got 
the money for defendant. Action dismissed 
for want of evidence. Devlin Jh WUsan, 6. 
L. N. 59. S. C. R. 1883. 

83. Where a broker or agent has ne^iated 
a sale of property between his principle and 
a purchaser whom he has procured, and an 
agreement for carrying out the transaction 
is entered into between the parties, he is 
entitled to his commission, notwithstanding 
that the agreement majr have fallen through 
by reason of bad faith m one or other of the 
parties to the contract. Lighthall k Caffrey 
6. L. N. 202 S. C. 1883. 

84. In another case action by the plaintiff 
to recover the sum of $130, alleged to be due 
by the defendant as commission for procur- 
ing for him a loan of $13,000. The defendant 
required a loan of $13,000. He acccnrdingly 
entered into a written agreement with the 
plaintiff, in which the conditions were spe- 
cially set forth, and the earning of a oommis- 
sion of one per cent, was made dependant on 
the loan bemg obtained by the plaintiff. The 
plaintiff it appears, spoke to two notaries 
about tne matter, without the negotiations 
resulting in anything : and finally, when it 
was probably too late lor the pmposes of the 
defendant, he spoke to Mr. W. and Mr. W. 
agreed to tonish the money on getting $40 
commission. The cheque for the $40 has 
never been presented, and it was payable at 
the plaintiff's office. In the meantime, how- 
ever, the defendant got the money in another 
quarter, and he did not take the loan from 
Mr. W. Now;;the plaintiff's action is for a 
commission for procuring a loan. If the 
defendant had interfered with him in getting 
the loan, as he pretends, he might have 
brought an action of damages. Instead of 
that, he sues on a contract for a commis- 
sion. He has earned no commission in the 
proper sense ; and the action must, there- 
Kve, be dismissed. Hetu & Brodeur, 6 L. N 
59. S. C. 1883. 
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85. Per euriam, — ^The plaintiff was a man 
who had a good deal of experience in acting 
for companies in obtaining rafts of timber ana 
other objects of towage. F., the agent of 
the defendants, proposed to give L. ^ye 
per cent, on the amount of business done. 
The plaintiff declared at once that he would 
not work for a commission at all, but he of- 
fered to work for $800 for the season. F. 
said he would report to the head office at 
Quebec. No agreement was come to, but the 
plaintiff went on and did the work, and now 
he brought his action to be paid for his ser- 
vices. The plea was that there was no con- 
tract, and that five per cent, on the work 
done that was productive, would be enough. 
But the plaintiff performed services where he 
did not succeed m getting any contract. The 
minority of the court were of opinion that he 
was entitled to a quantum meruit for all the 
services performed, and not merely for the 
services which were productive. The services 
were worth $400, of which $80 had been paid. 
Judgment would go for $320. Lemay a St. 
Lawrence Steam. Nov. Co. S. C. 1884. 

III. Liability of, fob money dbpositbd on 
Margin. 

86. A customer deposited money to be used 
as '^ margin " in buying stock for speculative 
purposes. No delivery of the stock so pur- 
chased was intended, the brokers instruct- 
ions being to realise as soon as a small profit 
could be made. In consequence of a decline 
in value, and the margin being thereby ex- 
hausted the broker at one time sold stock at 
a loss. Held that no action would Ue against 
the broker, under such circimistances, the 
contract being a gaming contract. AUison & 
MacdougaXl, 27 L. C. J., 355 & 6 L. N. 93, S. C, 
1883. 

IV. Who are. 

87. Under a by-law imposing a tax on 
brokers and commission merchants. Held not 
to include ship agents. Thompson v. City of 
Montreal ; Shaw & City of Montreal ; Sid^y 
<fe City of Montreal. 4 L. N. 327, C. C, 1881. 



BUILDERS— 5«c ARCHITECTS. 

I. LlABIUTYOF. 

88. Case of St Louis & Shaw (II Dig. 123- 
107) confirmed in appeal. 2 Q. B. R. 374, 
Q. B., 1882. 



BUILDING AND JURY FUND. 

I. Act respecting, see Q. 46 Vic, Cap. 17. 

1. The first paragraph of snb- section 12 of section 
15 of chap 109 of the Consolidated Statutes for Lower 
Canada is repealed and replaced by the following : 

" 12. The yearly contribution of twelve ddlars 
&om each local municipality in the district, subject 
to the following exceptions, and provisions that is to 



2. Section 10 of the Act 81 Vict., chap. 16^ and 
the acts 41 Vict., chap. 10^ and 42-43 Vict., diap. 
7, are repealed. 

8. Section 16 of chap. 109 of the Consolidatbd 
Statutes for Lower Canada, is repealed and the fol- 
lowing snhstitated theiefor : 

** 16' The yearly contribntion to be made by local 
municipalities to tne Building and Juy Fund, fen: 
the district in which they are respectively situated^ 
shall not be peyable^in any district where the other 
sources of revenue constituting the fond are suffi- 
cient wiUiout such conlsibution, to meet thechuges 
upon the BuUdine and Jury Fund of such district." 
. 4. This Act shiQl come into fnce on the day of its 
sanction. Q. 45 Vict., cap. 25. 



BUILDING SOCIETIES. 

I. Action to annul sale of by LiqinoATiON. 

n. CONFISOATION OF ShAKBS. 

in. Liquidation of. 

IV. Powbbsof. 

V. RioHTs of. 

VI. Rules of. 

Vn. Winding up of, when Insoltbnt, tee 
C. 45 Vic, Cap. 23 & C. 46 Vic, Cap. 23 * C. 
47 Vic, Cap. 39. 

I. Action to annull sale of by Liquidation. 

89. In an action to set aside a sale of the 
assets of a defunct building society the plain- 
tiff was shown only to own four shares which 
stood in the name of another, who had pur- 
chased them after the society had gaae into 
liquidation and after it was in &ct wound 
up. Held to have no interest to bring the 
action. B6langerd: (ratt^Ater,'5L.N. 171,8. C, 
1882. • 



11. Confiscation of Shares. 



1 



90. A minor may hold shares in the CM>ita 
stock of a Building Society incorpo^ted un- 
der the provisons of chapter 69 of the Con- 
solidated Statutes of Ixiwer Canada^ and 
such shares are liable to confiscation for viola* 
tion of the by-laws regulating the payment of 
calls. Doran is McNaHy, 7 L. N. 360 & M.L.R., 
1 S.'C.,* 1885. 

9^. And held also' thatj the' ccxifiscation of 
shares, under the conditions authorized by the 
by-laws of the Society, is an^act of adminis- 
tration within the jjowers of the board of 
direction, and it is not necessary that it be 
authorized by the Society itself. /&. 

III. Liquidation of. 

92. A member {of a Building Society sued 
for the recovery of an assessment required to 
liquidate the affairs of the Society, cannot 
plead that no account has been rendered him 
and that he has not been offered any expla- 
nation why the liquidation is necessary. 
The Mechanics Mutual Building Society is 
Lefebvrcj 12 R. L. 294 S. C. 1881. 

93. To facilitate the liquidation of a mutual 
building Society a resolution was passed at a 
meeting of the borrowing members to die 
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charge those who m three months should pay 
ei^^ per cent cdf their indebtedness the sur- 
plus after paying non-borrowing members in 
fun to he divided among ti^e borrowing 
members. Htld that those non-borrowing 
members who ^d not discharge the society 
were not bound by this arrangement and 
were entitled to claim the surplus, to the 
exclusion of the borrowing members who had 
sll discharged ttie Society Harvey d: Skaugh- 
neney, 5 L. N. 429, S. C. 1882, 6 L. N. 369, 
Q. B. 1883. 

rV. POWBRSOF. 

94. A building society has power under 
Cap. 69 C. S. L. C. to borrow money when it 
is aniiioadzed so to do by its by-laws. SocUU 
de ecnttrueiion du Canada A Banque Ville- 
Marie, 1 Q. B. R 73 Q. B. 1880. 

95. Action to set aside a deed of lease en- 
tered into between respondants and the 
auteur of the appellants. The respondants, a 
building society , purchased from the auteur 
of the appelkoits, certiun immoveable pro- 
perty situated in Montreal for $2,200, and the 
same day leased for twelve years to the ven- 
dors for $4,356.80 payable in 154 payments. 
This lease being transferred to appellants 
they sought to have it set aside on the 
ground that the Building Society had no 
ri^t to purchase the property, that the ac- 
quisition was ultra piret, that the payments 
to respondants oonsequentlv illegal, and that 
the appellants cannot safely continue to 
make them. Held that under the terms of C. 
S. L. C. Cap. 69, Sec 16 (1) that the purchase 
was quite within the powers of the society 
and judgment confirmed. Lareau & La So- 
ciiU Fermanente de Construction Jacques- 
Cartier, 4 L. N. 363, Q. B. 1881. 

96. 'the plaintiff, a building society, had 
advanced money and in renewal of the loan 
and securibr therefore had discounted the 
note on whicn it sued. The action was contested 
on the ground that the society had no power 
to discount notes. The plaintiff relied upon 
the Act of Quebec 36 Vic. Cap. 78, permitting 
the Society to invest its surplus fVmds inter 

(1) £veiy snch Somety shall by one or more of its 
id rales declare all and every the interests and 
panoses lor which soch society Ib established ; and 
ibaU also in and by snoh rules direct all and every 
the QMS and purpoees to which the money from 
time to time to snbscribedy pud or ^ven to or for 
the use- and benefit of the -said society or arising 
^hocfromor in anywise belonging to the Society, 
abaD be appropriated and applied and in what shares 
nd pro p w tions under what drcnmstanoes any 
member a soeh Society, or other person, shall be^ 
eome entitled io the same, or any part thereof; But 
the application of such money sniQl not in anywise 
be repQ^nant to ihenses, interests or porposes of 
nch soGUty or any of them to be declared as afore- 
Mid ; and all roles daring their oontinnance shall be 
oommiedwith and enforced; and no snch moneys 
ts aioreeaid shall be diverted or misapplied either by 
the diraetois or treasurer, or any other officer or mem- 
ber of the Society interested therewith under snch 
penalty or foifeitare as the Sodety may, by any nde 
ttfliotlbrfach offense. C. S. L. C. 69. ^. 4. 



alia in loans to persons whether shareholders 
or not, and on any security personal or real, 
which may be deemed sufficient by the Direc- 
tors of the Society. Held reversing the judg- 
ment of the Court below that (Sscounting 
notes was not engaging in banking^ and was 
within the powers so conferred. La SocUti 
Permanente District d' Iberville <k Rossiter, 4. 
L. N. 269. 8. C. R 1881. 

V. Bights of. 

d7. The defendant borrowed a sum of 
money from a building society and in the 
h3rpotheque gave them power to sell, without 
any formality, the property in default of 
payment, which they did. The plaintiff was 
the purchaser. Held that this did not autho- 
rize them to sell as they had done. Gelinas 
d: Marchandj 9 Q. L. B. 120. Q. B. 1883. 

VI. RULBS OF. 

98. The plaintiff claimed tmder a rule of 
a building society which had been changed 
and substituted the right to retire and get 
back his money when he pleased. Held, 
ioMamagPrevost & SociM Uanadienne Fran- 
ffaise de Montreal. (XL Big. 125-114,) that he 
was not bound by the change,but would have 
to pay what he owed in deduction. Bobillard 
& 8ociit4 Canadienne Fraw^ise de Construe- 
tion, 4. L. N. 133. S. C. 1879. 



BUILDINGS see ARCHITECTS, CON- 

TRACTORS. 

I. LlABIUTT FOR AOOIDBNTS VX OONNBOTION 

WITH see DAMAGES. 



BURIALS. 

L Act ooncbrking. 

Sections 1. 2. & 15 of the Act. 88 Vict. Cap. 84. 
are amended so as to render them applicable to pri- 
vate or fiunily vaults. Q. 48 Vict. Cap. 27. Sec. 1. 

The following section is added to the said act after 
section 4 therem. 

" 4 a. In every paiiah compTising one hundred 
£unilies or more, the bodies of persons who have 
died from erademic disease shall be tianafeired to 
the place of buxial in a vehicle or hearse specially kept 
for uiat purpose and after the epidemic has disap- 
peared, no person shall be permitted to make use of 
such vehicfo or hearse before it has been throughly 
disinfected." Sec. 2. 

In all burials in a cemeteiy the ooffin shall be 
covered with at least three feet of earth. Sec 8. 



BUSINESS. 
1. Good wxll op see GOOD WILL. 



BY-LAWS see MUNICIPAL CORPO- 

RATIONS. 
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CAB TARIFF. 

L Ik TBI Cm or HoMTiMUL. 

1. On a oeiiiorari from a oonvictioii by the 
B^corder. MM that the tariff which reg- 
ulates the hire of oarnages in the City of 
Moatreal ap}>lies also the engagement^ com- 
Tuwanad within the Cit^ and terminated out- 
aide in another municipality. Robert Sxp*, 
6 L. N. 148, a C, 1883. 



CADASTRE. 
L Act uaraoTiKO. 

Whtreai vnoe the psssing of the act 38 Vict, cap. 
18^ certain proprieiora have subdivided and sold m 
lotB^ pertaia lands vithoat haring prenoosly pra- 
mnd a plan and book of reference as requited by 
Artide 2175 of the Civil Code (1), ana whereas 
seBOUs ineoovenienees have arisen to the aiitual 
holders of wanoh luids; Therefore Her Majesty by 
and mth the adviee and ocmsent of the Legislature 
ef iQo^)ec eoaets as foUows : 

The provisions of the Act. 38 Vict., cap. 15, sec. 2» 
are continued and applied to what has taken place 
pmrioqs to the psssmg^ of this act, but shall not be 
mteraretated as pennittmi||, for the future, ikt mak- 
ing of plans and books of reference, othtirwise than 
in ■ cs erd aaoe, with the provisions c^ the said article 
2175 ef die Cml Cttie and of the said Aot, 39 Yiot., 
Gap. 15. Q. 48 Yict., Cap. 29. 



CALLS. 



L lAmojon vor on Shaabs ov Bahk ahd 

BANKS, COMPANIES. 



CANADA GAZETTE^Scc OFFICIAL 

GAZETTE. 



CANADLAN PACIFIC RAILWAY. 

L A^T aiipMrnNO am^kdbd, 9u C. 47 Yio., 
Caf. i, ^ e. 48-49 Vic, C^p. 57. 



CANCELLATION. 

I. <Qf j^pip OF Sale, bu SALE. 

JL Or iMrmaa PAnm to Caomr Lakdi, 
GSOtfK LANDS. 



(1) Whiaam 4he 9Wfm of a property _ 
vp ^ plg^ or hopk of reference subdivide^ the same 
into town <^ viUtge lots (exceeding the number of 
six), OB msmi deposit in the office of the Cbmnus- 
sioBeF of Crown Lands a plan foid book of reference 
oeiti6ed hf himaelf with particular nomberB and de- 
signatoii^ so as to distinguish th^^m the origin^ 
kta^ and if the Commissioner of Crown Lands nnds 
that sufih particular pUm and book of reference are 
comet, he shall transmit a copy certified by himself 
to the Rgistiar of the division. 217^. C C. 



CANDIDATES. 

I. At mttkioipal blbotiohs, h$ ICUNI0I- 
PAL CORPORATIONS. 

XL DiSABILITIBS OF aBMOVBD UHBBa QBaiAV 

oisoniiSTANOBS, see ELECTION LAW. 
IIL LiBPif A04INST, Me LIBEL 



CANNED GOODS. 

I. AOT RBSPBOTTirO. 

1. In thia Act the expression "package" quiaas 
every tin, can or package in which articles or goods 
are put up for sale^ and which are closed by nsiag 
hermetically sealed. C. 48-49 Vict., cap. 68. 

2. Except in the case of goods packed previous^ 
to the passing of this Act every packi^ of caaa(4 
gpo6a sold or offered for sale in Canada foroonsump- 
non therein after the first day of January, one 
thousand eight hundred and eighty-six, ahau have 
attached thereto or imprinted thereon a label of 
atamp in legible characters the name and address or 
the pesMu, firm, or company by whom the same 
was packed, or of the dealer who sells the same or 
offers it for sale : 

Every such padcage containing goods produced 
from products which have been <mea previously to 
being so prepared, shall in addition, be labelled or 
atamped with the word ** soaked " : lb. 

Every person who sells or oWsss fior sale any sack 
gjoods in violation of any provision of this section, 
snail, on summary conviction, before a justice dftj^ 
peace, for a first ofi^Buce, incur a poialty of two d3r 
tars for each such package and for a subsequent pfiren- 
ce^ a penalty not exceeding twenty dbllara, and not leas 
than four dollars, for ea^ such package in respect 
of which provision has been violated : lb. 

8. Every person who placea on any package taf 
label, brana or mark which falsely reiffeaeats the 
quanti^ or weight is ao falsely represented : Fko- 
vided bIwayb that a variation under the rate of three 
per cent, shall be deemed a violation of the provi- 
sions of this section. 

4. Every person who places on any package any 
label, band or mark which fidsely represents the date 
when the article or goods contained therein were 
packed shall on sumnuuy conviction before a jastice 
of the peaces incur a penalty of two dollaiis for ea^ 
package on which such date is falsely represented. 

5. section four of the act passed in the forty- 
seventh year of Her Majesty's reign and i^pytered 
thirty-six is hereby repealed. 



CANVASSERS. 

1. ExPBNiBS 09 ATBIiBOTIOMtM 
LAW. 



CAPACrrfi, $ee QUALIFigATlON. 



CAPIAS. 

1. 4j^n^yiT» 

il. AFWt JVDJMfBIIT. 

III. l>9mf4^^JlQ» w OAW ov. 
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CAPIAS. 



CAPIA& 
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IV. DbCLASATION op ABAlTDONlUnCT. 

V. Gboukdsof. 

VI. Issue of writ. 

VII. Pbtitioh to quash. 

VIII. Rbturn of writ. 

IX. Secretion. 

X. Writs of may be issued after hours. 

1. Affidavit. 

2. An a£Sdavit which does not show before 
whom it was taken, the jurat being ex- 
pressed in the following terms. — AsMtr- 
menti dans la HU de Montr Sal ee dauziime 
jour 1878, signSj Hubert, Honey A Gendron, 
is insufficient in law. Tate A Smithy 12 R. L. 
438 8. C. 1878. 

3. When a capias is founded upon belief of 
plaintiff that the defendant is about to abs- 
cond, and states that his reasons for so believ- 
ing are '' that he has been so informed by 
A. B. & C. D., that affidavit is not sufficient, 
and under the circumstances of the cajse, 
proof that the defendant was not immediately 
about to abscond, when it had appeared, that 
he had himself declared that, under certain 
not improbable conditions he would go to 
Chicago and where intention to defraud was 
evident, was held not sufficient to disprove 
phuntiflTs affidavit. McRae is Miller, 28 
L C.J.268. S. C. 1881. 

4. On appeal from a judgment maintaining 
a capias. JPer curiam, — The affidavit in this 
case sets a capias out no £act bevond the de> 
parture of thedefendant and his milure to pay 
what he owes. It has now been so often laid 
down that this is not sufficient, that the juris- 
prudence must be considered settled on the 
point. How a departure is to become ''with 
intent to defraud" otherwise than by the 
non-payment of the debtor's liability it is 
not easy to understand *, but the law would 
cease to be interesting if it had not its little 
mysteries. 1 take it however that the recent 
rulings have completely annihilated the sea- 
faring man doctrine. Caffrty & Lighthall, 4 
L. N. 2822 Q- B. R. 10. Q. B. 1881. 

^. Petition to quash a capias on the ground 
that the affidavit did not allege the secretion 
to have taken place since the indebtedness. 
It said that in February 1879 there had been 
a conversation betwen the parties, and since 
tiiat time the defendant hail secreted. The 
debt was contracted some months after that. 
It was not expressly said that there was a 
debt at the moment of secretion. Held that 
the a^davit was wanting in precision and 
therefore technically deficient. McAllen & 
Aahhy, 4 L. N. 60, S. C. R., 1881. 

6. An affidavit for capias alleged amongst 
other things : '' QueltditdiposanteMtinformi 
'' dune manihre croyable, a toute raison de 
'' croire et eroit vraiment en sa conscience que 
<< le dit R X D. a d^d eachi et receli une 
*' partie de see biens, dettes et effete et est sur 
<' le point immidiat de eacher et receler la ha- 
" lance de see biens, dettee et eWete, le tout dans 
t* la tue defrauder lee dits aismcmdeurs ei see 



" erSanders, Que le dU dSposant est inforwU 
'' desfaits en dernier lieu mentionnispar etc., 
" etc. Qaestion as to the personal know- 
ledge of deponent of the fiu^ts alleged. Seld 
on authority of Brooke & DaUimore (l)f ^ 
Griffith A MeOovem to be sufficient. Oro- 
teau & Demers, 7 Q. L. R 277, S. C, 1881. 

7. An affidavit for capias made after the 
institution of an action for the recovery of the 
debt and containing only the allegation, that 
since the institution of the action the defen- 
dant has secreted and made away with his 
goods, debts and effects, with the intention 
of denrauding his creditors in general and the 
plaintiffs, in particular, is sufficient and legal 
and it is not necessary in such affidavit to 

S've the grounds of the deponent's belie! 
^Af^ou i Thibaudeau, 11 R. L. 512, Q. B., 
1882. 

8. The allegation in an affidavit for capias 
that " le dtfefideur cache ses biens aoec Pin- 
tention defrauder ses crSanciers en giniral au 
le diposant en particulier; " as also that " le 
dif endear a cachSouest sur le point de cocker 
ses biens " are sufficiently positive, nor ia it 
necessary for the deponent to enume'i^te the 
reasons which he has for so believing. Mont- 
gomery di Lyster, 8 Q. L. R. 375, S. C. R, 1882. 

9. And the quality of the person who 
received the affidavit is suffidently indicated 
by terms which permits the 0>urt to rec- 
ognize its officers. lb. 

10. The defendant on a petition to quash a 
capias against him cannot cross examine a 
deponent as to the allegations of his affidavit, 
but must call him as his own witness. D^A^jou 
Jt Thibaudeau, 11 R. L. 51^ Q. B., 1882. 

11 .An affidavit for capias, alleging ia vthe 
alternative that the defendant is secreting or 
is on the point of secreting his property and 
effects, &c., is insufficient. Gannon A Wright 
5 L. N. 404, S. C. 1882. 

12. An affidavit for capias, under C. C. P. 
798, in which as to the alleged secreting, the 
deponent swears : '' Le d6posant est imorm6 
d'une manidre croyable, a toute raison de 
croire et croit vraiment en sa conscience que 
le dit 0. B. a cach6 et soustrut, et est sur le 
point de eacher et soustraire avec Fintention " 
&c., is sufficient. Blake & Wadleigh, 6 L.N., 
3 Q. B« 1882. 

13. The plaintiff, in swearing that the de^ 
parture of the defendant would make him 
lose his debt and sustain damage deposes 
that he will loose his recourse, and when the 
affidavit made use of the former expression, 
instead of the latter, it was held sufficient, 
PichiY. Bemier, 10 Q. L. R. 351, S. C. R., 1884. 

14. An affidavit alleging that the defendant 
" has secreted " his property, or '^ has abs- 
conded," without indicating any time when 
such secretion or absconding has taken place, 
is insufficient, and does not comply with arti- 
cles 834, C. C. P. Weinrobe S Solomon, 7 L. 
N., 109 S. C, 1884. 



(1) I Dig, 118-824. 
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Afibr jxtdosmsnt. 

15 Capias after judgment will not be ex- 
cept as an incident in the original cause and 
in the same district, (i) Mathewsan A Bush, 
k Shorey d: Bush & Lake St I^aneis Navi- 
gaiian (h & Bush, 4 L. N. 342, S. C. 1881. 

DiCLARATION IN OABBS 07. 

16. The plaintiffobtained judgment against 
the defendant for an alimenti^ allowance. 
Some thne after the judgment was rendered 
he issued a writ of capias on the ground that 
he was making away with his estate &c. The 
defendant contested by petition the right of 
the plubntiff to issue the capias, and after is- 
me joined the petition was dismissed. He did 
not however contest the declaration accom- 
panying the capias, and the plaintiff inscribed 
for final ex parte. Held that when a capias is 
issued it is essential for the plaintiff to allege 
in his declaration that the defendant is se- 
creting and has secreted his estate, or that 
he intends to leave the heretofore province of 
Canada with intent to defraud, or at the least 
to refer to the affidavit which led to the ca- 
pias, and the court wHl take cognizance of 
such defect when the defendant has not con- 
tested the declaration. Howard & Howard 
9 Q. U R. 172. S. C. 1882. 

17. M^me dans le cas ou le demandeur a 
deja pris une saisie-arr^t avant jugement 
accompagn6e d'une declaration, le capias 
emane dans la mSme cause, pour les m#mes 
nuBons doit aussi dtre aocompagne d'une de- 
claration. Morandat & Varetfl. L. N. 382. 
& M. L B. 1. S. C. 109, S. C. R. 1884. 

DbOLARATION 07 ABAKDOKMBNT. 

18. Where the defendant had given bail 
under 825 C. C. P. and had left the country and 
judgment had been rendered against him. 
Held distinguishing the case from Poulet i 
Laniiref (IL Dig. 135-39.) that he is bound to 
file a statement within thirty days or be im- 
prisoned. (2) Hochelaga Bank v. Goldring, 
4.LN.324.S.C.1881. 

19. On the 8th July, 1880, by a judgment 
of the Superior Court a capias taken against 
the appehmt was declared good and valid. 
The appellant did not file a statement as 
required (3) by law within 30 days under Art. 



(1). Confinned in appeal but unreported. 

(2) For the new provisions oonceming abandon- 
ment in cases of insolvency tee IKSOLVENCT, JEd, 

(3) If the contesting party establish any one of 
the offences mentioneoin Art. 778, or if the defend- 
lat xefuses to attend or to answer, as required under 
the preceding article, the court or juoge may con- 
demn him to be imprisonedfor a term not exoeediuff 
eae yen. If the debtor so ordered to be im prisonea 
does not Bunender himself or is not surrendered for 
that purpose aoccsdinff to such order, then the sure- 
ties are liable to pay the plaintiff the debt together 
with interest and m costs. 



776 C. C. P. On the 31st August following the 
appellant was summoned to shaw cause why 
he should not be imprisoned for a year under 
Art. 2274 C. C. (1) and Cap 87 C. S. L. C. Sec. 
12, S. S. 2.) The appellant appeared and con- 
tested the application without filing any state- 
ment and was condemned to one year impri- 
sonment. But held in appeal (reversing) tnat 
by the second paragraph of Art. 1360 C. C. P. 
(2) the laws concerning procedure in force at 
the time of the coming into force of the Code 
are abrogated, in all cases in which such laws 
are inconsistent with any provision of the 
Code of Procedure, or in which express provi- 
sion is made by the Code of Procedure upon 
the particulars matter to which such laws 
relate, and although by the 1st par. of Art. 
766 C. C. P. a debtor who has been admitted 
to bail is bound to file the statement and de- 
claration of all the property of which he is 
possessed, according to Art. 764 of the same 
code, within 30 days from the jugdment ren- 
dered in the suit it was not provided in said 
article, nor in an^ other article of said code, 
nor in any provision of law now in force, that 
in default of filing such statement and decla- 
ration the debtor shall be imprisoned or be 
subject to any penalty whatsoever. (3) ifbl- 
son & Carter, 26 L. C. J., 159 and 8 Q. L. R., 
338 Q. B. 1882 & 6 L. N., 189, and 27 L. C. J., 
157. P. C, 1883. 

20. On a petition for conirainte par corps 
against defendant. Held following. Poulet 
& Launiire (4) that a defendant arrested 
on capias, who has given special bail not 
to leave the country, is not bound to file 
the statement and make the declaration men- 



(1) Any debtor emprisoned or held to bail, in a 
cause wherein judgment for eight doUazs or up- 
wards in rendered is obliged to makes statement 
under oath, and a dechuation of abandonment of his 
property for the benefit of his creditors according to 
the rules and subject to the penalty of imprisonment 
in certain cases, provided m Can 87. C. S. L. C. 
and in the maimer and form specified in the C. C.P. 

(2) The laws ooncemixu; Procedure in force at the 
time of the coming into force of this Code aro abn>- 
gated.— In all cases in which this code contains any 
provision having expressly or imptiedly that effect * 
mconsistent with any provision <^ tliis Code or,' 

In all cases in which such laws are contniy to or 
inconsistent with any provision of this code or 
in which eiroress provision is made by this code 
upon the pamcular matter to which such laws relate. 
Eixoept always that as regards proceedingB^ matter, 
and thmm anterior to the coining intoforoe of this 
code, andfto which its provisions oould not apply 
without having a retroactive effect, the provisiona of 
law, which without this code would apply to such 
proceedings matters and things ramain m foice, and 
apply to them and this code appUes to them only 
so fiir as it coincides with such provisions. 

(8) Monk J. t Tessier J., ooncune<L the latter 
being of opinion that the defendant ahould have had 
notice of the Judgment. 

(4) II Dig., 185-89. 
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tkiQed in Art 766, C. C. F. (1) Cdgsitt is Lt- 
miUwt^ 4 K N. 263, a C, 1881, 4; 27. L. C. J. 
574 & 5 K N. 254 Jb 2 Q. B. R. HQ. B., 1882. 

v. Grounds op. 

21. The evidence showed that the defendant, 
a sewing machine agent, took a lease from 
plaintiff jointly with anothe]^ at a rental of 
$240 per annum and secretly removed the 
furniture in May to Brockville where his 
employer required him to locate himself for 
a time as local agent. He had previously 
resided in New York, whence he had removed 
to Montreal, and he had said that if he did 
not succeed in Brockville he would go back 
to the States. He had bought the fiimiture 
in Montreal with money advanced by the 
tenant, some $500. At the time he left in 
May he said to his co-tenant that he would 
try to get bonds for the Brockville office, 
and if he could not get them he would try to 
remain there without bonds, and if he could 
not remain without bonds he would go to the 
States. Per curiam. These facts prove that 
plaintiff had grounds for believing that de- 
fendant might at any time remove into the 
States, as he had, so far as he was concerned 
fraudulently removed from Montreal without 
settling with him, but secretly taken awav 
his furniture. Held sufficient. McCrat <r 
MUlerj 4 L. N. 324. S. C. 1881. 

22. On the contestation of a capias it 
appeared that defendant had received deli- 
very in Winnipeg^ where he carried on busl* 
ness, of a large quantity of goods from plaintiff 
but whether purchased or on consigment 
the evidence differed. He had been in Mont- 
real for several weeks trying to arrange a 
settlement with his creditors, and was about 
to return home by way of New York when 
he was capiased on the usual affidavit of 
mediiafione fugce, Judment setting aside the 
capias on the ground of want of proof of 
intent to de&aud was confirmed. Marootte 
d; Moody, 11 R. L. 460, S. C, & 5 L. N. 359, 
S. C. R., 1882. 

23. In another case the evidence was that 
the defendant on pretence of making use of 
plaintiff's bank account to draw on a firm in 
New York, with whom he elahned to have 
dealings, persuaded plaintiff to advance him 
$100* on the strengnt of his draft for that 
amount, which he said was sure to be honored. 
The draft was dishonored. While being 
threatened with criminal proceedings he 



(1) A debtor who has been idmittod to btil is 
boimd to file this statement and declsnttiaD within 
thirty dsjrs from the date of the judfrnent mdeied 
in the snit in which he was arrestea. Any fenon 
condenmed to pay a sun exceeding eighty ooUarB 
exclusive (tf interest, from service of protest and 
oosii fixr a debt of a oommerasl natnrs }s» likawist, 
after such moveable and immofeable pi«|wi<^ , as he 
appears posMssed of has been diBrnnond^ boimd« 
upon being required to do so^ to file a similar state- 
ment. 



removed to Toronto, and from theveoblaiiiad 
tram, plaintiff through a lawyer a promise in 
wiitinjg not to prosecute, on condition of fnr- 
niahing an accepted draft from the New York 
fino payable in sixty days. Defendant after 
remaining in Toronto a short time went to 
the States where he obtained employment. 
The accepted draft was dishonored the same 
as the first, and plaintiff was still out of his 
money, when defendant came to Montreal an 
a visit which it was known would onlv detain 
him a few days, and was arrested on the usual 
affidavit for capias. The intention to return 
to the States was not denied as the 
defendant was about to leave for the railway 
depot to return home when arrested. RM 
on petition to quash that there was no proof 
of intent todefrand. Cmrier ds Oraham, &C.. 
1884. 

24. £rs<£f that where a debtor who in 1875 
had seoreted his property and left Canada 
with intent to defraud, came temporarily 
into the Province in 1882, and was capiased 
as he was a^ain leaving, that the secretion and 
departure m 1875 coupled with intention of 
again leaving in 1882, were sufficient ground 
for the arrest ; and the capias was declared 
good. MeFarlane k MeNiece^ 7 JU N. 398, 
S. C, 1884. 

VI. Issue of wbit. 






Art. 813 of the said Gods is anmdsd by 
thereto the following : 

" The ooQunisaioner cannot issue asinilar wanant 
at the ch^'Uem of a district unless it be estahlfshed 
befors him by affidavit that it was impoasiUe far 
the plaintiff or his agent to obtain sooh writ of 
capias from the piotOQotaiy er faia dspnty." Q, 48 
Vict., cap. 20y sec. 12. 

VII. Petition to quash. 

25. Motion to set aside a petition to quash 
as containing milled matters of law a^ti &ct. 
/V curiam. There is nothing in tbismotion 
and it must be dismissed. Under 819 G. C. P., 
tjie defendant is allowed to show tJiat the 
allegations of the affidavit are fiilse or insuffi- 
cient. Petitioner says that the allegations of 
tibe affidavit are &lse and that tdiey are insuffi- 
cient Motion dianissed. B9»kr ^ SUht 
4 L. N., 221 S. a, 1881. 

VIIL BsTVBir OP wmn. 

26. Les d^lais pour fiiire une exception 4^ la 
forme k un href de capias doivent compter 
seulement du jour du rapport fix6 dans le brei^ 
et non pas du jour o& le nref est rapports au 
greffetrurtm oxdre du juge. Morandat it VareL 
7 L. N. 382 A M. 1* R,, 1. a*C. 109. & C. R. 
1884. 

EL SceaiiTfeir. 

27. Gate of jrolien db fSvr for, (H. IMg. 14142) 
reported in extenao 25 L. & J. 65. l}.!). 1880. 

28. An affidavit for capias set out that prior 
to the attachment and vn^w tjie wt* 
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mot^Qm pfeoeding it^ defendtttit had difipMed 
ef a pot&on of bis stock in trade to one D., 
the piii«ll»0e price of which remained unpaid. 
BOdf ovemiluig 9auU A Dmmelly (1), that 
ttittre wae no distinction between ''secreting" 
«ikd ''ftftadulent pefeirenoe/' and that the 
■01b of the defendant were eqtdvalent to a 
T9ceL Soult A Dussauli, 4 L. N. 321, Q. B^ 
1881. 

29. Ihe defendant revised to deliver wood 
tfooovding to contract, demanding a higher 
price tlion had been stipulated In a notarial 
agreement. Heldf that this was not a secret- 
ing, and the capias issued against hhn was 
quashed without costs. Mantha is Seguin, 
6 L. N. 12, S. C, 1882. 

30. A capias was issued against the defen- 
dant B. F. B. on the ground of secretion. It 
was alleged that the defendant had been 
ckmig buflineBs at St. John's, P. Q., under the 
name of B. & Co., and had made promissory 
not«8 in the name of the said firm, on which 
there was a balance due of $704.67 ; that he 
had secreted his effects, &e. The defendant 
in his petition to quash the capias denied the 
making of the notes but did not file any affi- 
davit to show that the signature was forged. He 
pretended that he was merely acthig under 
a power of attorney from the registered firm 
01 B. & Co. S. H., who constituted the regis- 
tered firm of B, A Co. was examined and 
stated that she signed the notes, and that the 
■jtfnatures were in her own handwriting. 
Hddy that the person registered as the firm 
ef B. A Co. was merely a pr^te-nom fbr the 
defendant, who was the actual owner of the 
busbiess. Capias maintained. Graham A 
B^nnettj 6 L. N. 298, S. C, 1883. 

X. WsiTOFlfAT BB ISSUBD AFTBR HOURS AND 
WITHOUT STAMPS. 

\sk cososnf cs|HHBy atfescliniBiDt beforB jtidguisnti 
iltschineiit fbr le&t, cooserratoiy attachment^ and 
in all cases of nigeocy, the writ may be issued out- 
side office hooxs without haring judicial stamps tho- 
leen, prorided that the amount of such stamps be 
dtepomted with the officer iasnins the writ, who it 
heottd to alBk the stamps upon uie Hat as sooa as 
)p(aBibte. Q.48 Tict., cap. 20, S. 7. 



CARGO. 

I. Rights and dxttibs ooncerotko, set AF- 
FRKiaHTMBNT, CARRIERS. 



CAPITAL. 
L bmntST OK, s$t INTERXOT. 



CARE. 



I. LustLirsr voR WANT of, $u BAMAGE& 
KBOUGEl^CB. 



(1) I Dig. 208, 102. 



CARRIAfiKS. 

I. HiRB OF, see CAB TARIFF. 



CARRIERS— S^e AFFREIGHTMENT. 

I. BiLUI OF LADING. 

II. LlABIUTY OF. 

ni. Railways. 
IV. Stbakboats. 

I. Bills of Lading. 

31. Wheat was carried by a schooner from 
a port in the United States to Kingston Ont. 
under a bill of lading requiring its deli^eiy, 
there tx> the defendants subject to the order 
of the shipper, and was accepted from the 
schooner and a receipt therefor given on the 
duplicate of the bill of lading, and forwarded 
by the defendants to Mbntreal, and there 
delivered without the order of the shippersand 
without the surrender or presentatum of the 
bill of lading. The question was whether the m>* 
peUants, the Forwarding Company were held 
to the same obligations as if they had been 
signers of the original bill of lading, which 
the respondents contended had force and 
effect until the cargo reached its destination 
in Montreal, and whether the appellants as 
forwarders were bound to have demanded and 
secured the surrender of the original biUof 
lading on delivery by them of l£& cargo to 
the consignees. HMf reversing the decision 
of the Superior Court<5 L.N6 ;*25L.CJr.324), 
that the bill of lading was fulfilled and be- 
came effete by the delivery of the wheat at 
Kingston, prior to the assignment of the bill 
of lading to the respondents. (1) St Lawrmiee 
6s Chicago Forwarding Go, A Molson*s Bank. 
7 L. N. 367, & 1 M. L. R.. Q. B, 75, 1884. 

32. And the negotiability of a bill of lading 
cannot be put upon precisely the same foot- 
ing as a bill of exchange. An advancer on a 
bUl of lading should exercise reasonable dili- 
gence as regards the cargo it imports to 
represent, io. 

33. And the alleged usage of trade inroos- 
ing the obligations incurred under the nrst 
bifi of lading upon the carrier who accepts a 
cargo carried to an intermediate port^ to for 
ward to its final destination by an additional 
transit so as to require such ultimate carrier 
to procure the surrender of the original bill 
of hiding, to free himself from responsability, 
could not alter the established significance 
of the documents used, or the Ic^gaT relations 
of the parties according to the facts of the 
case, or make liability depend upon obtaining 

f IJ fii Suprauo Covtrt. 
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sorrender of a document after it had ezhaiut- 
ed its efficiency and ceased to have any ope- 
ration, lb. 

IL LlABIUTY OF. 

34. Where a person in the employment of 
the carriers assumes the charge of baggage 
delivered on board the vessel the earner is 
liable for such baggage, though the person 
who received the baggage was there merely 
during the temporary absence of the officer 
whose duty it was to receive the baggage. 
Morrison i l%e Ontario & Richelieu Navi- 
gation Company, 5 L. N. 71, S. C, 1882. 

35. The defendant were a Company who un- 
dertook the delivery of parcels and messages. 
The plaintiff had entrusted them with a par- 
cel addressed to one B., a purser on board 
The Bichelieu Gompany^s steamer ^ Mont- 
real." The message-boy, not finding B. there, 
left it with a man in charge of the Richelieu 
Co^s sheds on the wharf. The parcel did not 
reach its destination but was lost. Held that 
the Company was liable. Nelson ds The Ca- 
nadian Telegraph Co., 6 L. N. 184, C. C. 1883. 

36. Action of damages against the lessee 
of the Q. O. & O. BR. for breach of contract. 
The defenduit agreed to run the railroad 
trains between Hochelaga and Calumet in 
connection with a steamer run by plaintiff, 
between Ottawa and Calumet The chief 
complaint was that defendant had failed to 
provide a proper wharf and shed at Calumet 
or to- deepen the channel so as to allow his 
steamer to approach the landing place, that on 
or about the 18th June, he had suddenly 
changed the hours of departure and arrival 
of his trains so as to break the connection 
with plaintiff, to his great damage and he had 
also broken his agreement as to an excursion 
train on the Queen's birthday 1877. Evidence 
that the defendant changed the hours of his 
trains as complained of without the consent 
of plaintiff and in a manner which was not 
justified by the contract Damages to the ex- 
tent of $105 allowed. Beleourt & Maedonald, 
4 L. N. 226, S. C, 1881. 

III. Railways. 

37. Per curiam^— In this case an action of 
damages was brought by the respondent, for 
expulsion from a sleeping car berth. If the 
allegations were proved it would appear to be 
an extraordinary outrage. The respondent, 
after taking a ticket for a sleeping berth from 
New York to Montreal, and paying for it, was 
put out of the car. It was one of those things 
for which a Company shoiild be held strictly 
responsible. But at present the case came 
up, not on the merits, but on a judgment 
dismissing two preliminary pleas. The action 
had been served on the Company's alleged 
agent in MontreaL The question had been 
raised whether Mr. V. was an agent It was 
proved that he sold tickets like that sold to 
respondent He had an office in Montreal 



and was publicly advertised as their agent. 
He also offered to setback respondant's mo- 
ney for him when he heard of the difficulty. 
Upon the whole, the Court was not disposed 
to disturb the judgment which held the proof 
of agency sufficient. With regard to tlie 
omission to allege where the prmcipal busi- 
ness of the Ccnnpany was, that was not obli- 
gatory in the case of foreign Companies. The 
trespass was continuous from New York to 
Montreal and was a trespass in Canada. 
New York Central Slewing Car Co, d: Dono- 
van, Q. B., 1882. 

1 . Any railway oommny sabjeot to the jnxisdictiQiL 
of the Arliunent of Oaiiida or to which ** The Con- 
Bolidated Railway Act 1879, applies, and the Ministw 
of Railways and Canals as respects any railway under 
the control of the Government of Canadai may 
appoint, in any city, town or village in Canada, snch 
peison or persons as they or he may choose, asagent^ 
for the sale of passenger tickets to passengers or per- 
sons desiring to travel by the railway of the compa- 
TLj employing such agent, or by any Government 
rulway, as the case may be. C. 45 Yict, cap. 41, 
sec. 1. 

2. The Minister of Railways and Canals or Company 
hereinbefore described, employing any snch agen^ 
shall give him a certificate of his ajipointment, 
which shall be under the hand of the said Minister 
or the corporate seal of the Company appointing him, 
and snch agent shall keep the same ftamed or exhi- 
bited in some conspicuons part of his office or place 
of bnsineaB where it can be seen and read by those 
resorting to the office. 

8. Every ticket so sold by any agent shall have 
the name of snch agent and the cbte of the sale 
written or stamped plainly u]^n it, and any person 
firandnlently altenns, dianmng or imitatmg such 
si^natnre or date shul be gouty of an offence against 
this act. This act shall also apply to the aeentB of 
foreign railway companies doing business in Canada, 
who shall be required, before issuing tickets over 
Canadian lines, to be duly authorised for such pur- 
pose by the Minister of Railways and Canals^ or com- 
pany over whose line they desire to issne tickets in 
the same way as is provided in section one, and shall 
also be required to have and exhibit in like manner 
a certificate from the foreign company he or they 
may represent. 

4. Nothing in this Act shall preclude the duly 
authorized agent of any Company from procuring 
from the properly authorized agent of any other com- 
pany, a tick^ ioc apassencer to whom he may have 
sold a ticket to travel over tne line or any part thereof 
for which he is the authorized agen^ so as to 
enable such passenger to travel to the point or junc- 
tion from which he may have previously secured his 
ticket. 

5. No person whosoever, except those authorized 
as above mentioned, shall sell or offer for sala, any 
railway jiassenger ticket, or pass, ticket certificate, 
or other instroment, enabling any person or persons, 
or purporting to entitle any person or persons totm- 
velonany one railway, or more than one railway, 
or on any part of one railway, or parts of several 
railways to which this Act applies, and any oer- 
son or persons offending against tnis Act shall, 
apon summary conviction thereof before any Jus- 
tice of the Peace, be subject to a fine of not less 
than twenty dollars not more than fifty dollars, 
in the discretion of such Justice and to pay the 
costs of the prosecutioB and conviction, or to im- 
prisonment tor not less than ten days nor more 
than ninety days in the common gaol, or to both 
fine and imprisonment, in the discretion of the Jus- 
tice. 
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6. All GOOBplaints regardinc the contraTontion 
of this Act, shall be prosecuted by information, and 
shall be subject to Uie proTisions of the Act pass- 
ed in the Session held in the thirty-second and 
thirty-third year of Her Majesty reign and intital- 
ed ** An Act respecting the duties of Justices of 
the Peace out of Sessions, in relation to summary 
coQTictions and orders." 

7. Nothing in this Act contained as regards the 
appointmeni of agents for the sale of tickets shall 
j»event the station agents of the minister or com- 
pany at their stations, and in their tickets offices 
at such stations from selling tickets to passengers 
about to enter upon and travel by railway from 
the said stations. 

8. The examination of any complainant or wit- 
ness, taken or heard under oath In the presence of 
the person accused, on the hearing of anjr com- 
plaint, for any offence, against the provisions of 
this Act, (if tne parson charged, or his counsel, 
or agent, shall have had the opportunity of cross 
examining such complainant or witness, whether 
he has done so or not), maj, on the hearing ot 
any appeal from any decision of such magistrate, 
be usea in evidence, provided the person whose 
examination is so used, is out of the jurisdiction 
of the Court to which the appeal is maoe ; and pro- 
Tided farther that the said examination or eviden- 
ce has been reduced to writing and has been signed 
by the person whose examination it purparts to 
be ; and to entitle the said examination to be read 
and taken as evidence on the hearing of such 
appeal, it shall only be necessary to produce the 
certificate of the magistrate or person before whom 
the said trial was had, under his hand, certifying 
that the said deposition which is offered in evi- 
dence, was taken before him on the hearing of 
the complaint which forms the subject matter of 
the laid apneal, and 6n the productioo of the said 
certificate the said deposition or evidence of such 
absent person shall be taken and received as evi- 
dence, without further proof, on the trial of any 
SQch appeaL 

9. The Minister of Railways as regards any 
Oovernmeiit railway and every railway company 
sabject to the jurisdiction of the Parliament of 
Canada, or to which *'the Consolidated Railway 
Act, 1879,'' applies, shall repay to any ticket 
bolder the cost of his ticket, if* unused, in whole 
orin j>art, less the ordinarv and regular fare for 
the distance for which such ticket has been used ; 
ud such repayment shall be made at any station 
or office of tne railway or company between, and 
iocloding the points covered by the ticket ; and 
the sale by any person of the unused portion of 
toy ticket otherwise than by the presentation of 
the same for redemption as provided for in this 
section, shall be deemed to be a violation of the 

E revisions of this Act, and shall be punished as 
ereinbefore provided : Provided. always^ that the 
claim for sucn redemption be made within thirty 
dan from the expiration of the time for which the 
ticxet was issued in accordance with the condi- 
tions thereon. , 

10. Passengers presenting single journey tickets 
upon the trains within the time for which the con- 
ditions printed upon them, and the dates show 
such tickets to be good for use, may api)ljr to the 
conductor of such train to have the privilege of 
stopping over granted, and the time for which 
the ticket is valid extended, which shall be con- 
ceded on tickets purchased at railway ticket offi- 
ces in Canada, from one place in Canada to ano- 
ther or from a place in Canada to a place in the 
t'nited States ; but no railway company shall be 
reqaired to extend the time more than two days 
for every fifty miles of distance to be travelled in 
Gaaada. 



IV. Steamboats. 

38. The defendant ran a line of steamboats 
between Quebec and St. Bomiiald, and for 
the use of her boats used a quay at St. Ro- 
muald, known as the ^'Quai Benson/' for 
which she paid a rent to the proprietor. 
In November 1879, she carried to St Romuald 
for plaintiff a cask of sirup and delivered it 
on the quay to one of the plaintLflT^s em- 
ployees. While being carried over the quay 
in a cart or vehicle the cask was broken 
owing to the bad state of the quay, and all 
the contents lost. Action to recover the 
value on the ground that in inviting the 
public to pass over the quay in order to reach 
the steamboat, the defendant impliciUy gua- 
ranteed that the quay was safe and suitable 
for such purpose and could be traversed 
without risk of accidents such as the one in 
question ; that in short there was an implied 
contract between the proprietor of the steam- 
boat and the public using the boat that the 
former should keep the quay in good order. 
Held ih&t notwithstanding Borlase ds St Law- 
rence Steam Navigation Co,, (1) that the 
liability of the carrier ceased the moment the 
goods were out of his hands. Leclerc S Qor 
herty, 7 Q. L. R. 30, C. C, 1880. 

39. Action figainst a ferryman to recover the 
value of a horse which was imured while on 
board the ferryboat so that it died. The evi- 
dence showed that a horse and wagon, the 
property of the plaintiff, were driven by th« 
son of plaintiff on board a steam ferry boat 
plying between Verdun on the Island of 
Montreal and I^ Tortue on the opposite 
side of the River St. Lawrence. The norse 
was taken out of the wagon while on 
board the steamer in order to give more 
room. Shortly before arriving at the 
landing place there was a stir among the 
horses and the pole of a wagon struck the 
horse behind, and inflicted a wound from 
which it died in three days. It did not appear 
distinctly who took the horse out of the wagon 
to which (2) it belonged, but it was presumed 
by the court that the men of the boat did 
so. Held that the proprietor of the boat was 
an ordinary carrier ; that the passengers 
and horses were in his charge, aud the bur- 
den of proof was on him to prove exemption 
from liability imder Art. 1675 C. C. Judgment 
of first instance reversed (3) and action 
maintained. Robert & LauriUf 26 L. C. J. 
378 and 5 L. N. 362, S. C. R. 1882. 
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(1) II Dig. 148, 70. 

(2) They are liable for the loss or damage of 
things entrusted to them, unless thev can prove 
that such loss or damage was caused by a fortui- 
tous event or irresistible force, or has arisen trom 
a defect in the thing itself. 

(3) 5 L. N., 180. 
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For and notwithatandiag anything to the eon- 
trarj in tht Aet passed in the uiirty-first of Her 
Ifajestj's reifrn, intituled *' An Aet respecting the 
Inspection of steamboats and for the neater safety 
of passengerff by them " or in any Act amending 
It— 

The Minister of Marine and Fisheries may an- 
thoriae the nse in indiTidnal cases, of boats of 
different dimensions from those specified in section 
16 of the Act aboTC cited and upon sneh author- 
ization being granted, it shidi be soificient that 
beats of the dimensions specified in snch saUmm:- 
isation be proTided for and carried on tb# steam- 
boat to Wnich snch anthorisation relates. In 
cases where an iron tnbe or tubes eaiiftl in dia- 
meter to the hose carried by tne steamboat is or 
are fixed under the hurricane deck thereof, and 
proTided with nozsles placed at dista&ces of not 
more than tliirty feet from each othir, or from 
either end of the steamxwat, to which Aozzles the 
hose carried by the steamboat can De readily 
attached, it shall not be necessary that the hose 
should be of greater length, than will be sufficient 
to reach from some one of such nozzlM to either 
end of the steamboat. 

In steamboats under one hundred toni measure- 
ment, one steam pump of suitable size, 01 if steam 
cannot be employed, one force pump of suitable 
size, worked by hand, shall be sufficient,. 

Three darlts properly constructed shall be con- 
sidered sufficient for lowering two boatii C. 44 
Vict, Gap. 21, Sec. 1. 

The words * ' and with an efficient fog hom to be 
sounded by a bellows or other mechanical means** 
in the third, fourth and fifth lines of article twelve 
of section two of the Act passed in thi forty 
third year of Her Majesty's reign and intitlled : 
"An Act to make better provision respecting the 
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GARTERS. 

I. BlOHT OF WITH RBSFEGT TO LICENSES. 

See MUNICIPAL CORPORATIONS C>R* 

TERS LICENSES. 

II. Tariff of See CAB TARIFF. 



CAS FORTUIT. 

I. Cases of iSfce DAMAGES, NEGLIGENCE, 
&9. 



CATHOUGS. 

I. Rights and duties of See CHURCHES, 
PUBLIC WORSHIP, TITHES. 

II. Marriage of See MARRIAGE. 



GATTLE. 

I. Right of action for killing of See DA- 
MAGES, RAILWAYS. 



cautionnbment. 

L En AtnL See APPEAL, Sbcuritt. 



CAUTION SOLIDAIRE. 

L DisohaHIIe of. 

40. The dilOhaz:ge and subrQgaiioii of the 
plmntifiTin tht rij^ts of a hypothecary credi- 
tor was held t4 discharge the defendant eau- 
Hon eolidaire to the mortgage. Bilodeau A 
Qinmx. 7, Q. la R. 73. 8. C. 1881. 



CERTIFIC ATB OF PROTHONOTARY. 

1. Not proof of iSacurioN of deed op compo- 
sition. 

41. The defendant was arrested under 
capias and gave bail under Art. 825, C. C. P. 
that he would surreMer to the sheriff when 
required to do so by an order of- the Court 
witiiin a month from the service of sttch order 
on him or on his suretitB. Later the plaintiff 
moved that as the demandant had not made 
an abandonment of his Jproperty under Art. 
766 he should be imprisoned and also that 
the Court should give the order to surrender 
within a month. In answer the defenduit 
said he had effected a conitoosition with his 
creditors and filed a certificate of the pro- 
thonotary to that effect. Per clfrtom.-The only 
point is whether the certificate of the pro- 
thonotary is complete proof of the execution 
of such a deed between these parties, and it 
seems clear that it cannot be so held and still 
less is it a proof of the facts of th^ composi- 
Uon. We see however that this taian may 
have a right of yet we see also that plaintiff 
i^ entitled to succeed completely because this 
right has not been established. We therefore 
render the judgment that might have been 
given below and we ordered that the motion be 
answered in writing within eight days and we 
discharge the inscription and condemn tlie 
defendimt to pay the costs of review. Osbt^- 
ne <fe I%quetU, 4 L. N., 60 S. C. R., 1881. 



CEMETERIES see BURIAL. 



CENS ET RENTES 

I. Liability to. 

42, The 99th Art. of the Coutume de Paris 
which is as follows. << Les dSUnieurs et pro- 
priitaires cPhiritages chOtgis et redevabU de 
cens et rentes ou autres tkarges vMles et 
annuelles sont tenus personn^lement de payer 
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CERTIORAEI. 
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it aequUier ieelles charges d celui ou ceuz d 
qui elles soni duesj ei lea arrirngee iehus de 
Iturs buns iant ei si longuemeni que des dits 
lUrHageSf ou de partie ei pcrHon diceux, Us 
seront ditenteurs ei propri^iavres" does not 
Apply to the constituted rent. Wrighi & 
Mareau 10 R. L. 544, 8. C, 1881, & M.L. R. 1, 
Q. B. 456, 1885. 



CERTIFICATE. 

I. Of Baiufp see BAILIFF. 

II. Op Bubial see BURIAL. 



CERTIORAKI. 

I. Grounds op. 

II. Heabino op. 

III. Prkcludbs Prohibition. 

IV. Right to obdsr. 

V. Sbrtice op. 

L Gbouxds op. 

43. A conviction for assault was set aside 
on oertiorari, because the defendant was ille- 
gallj condemned to pay for sewing up the 
pUuntifr's lip. Oautkier Exp.y 4 L. N. 132, 
S. C, 18«1. 

IL Hbabiko of. 

44. The argument of a petition for certio- 
rati will not take place till the case has been 
mscribed on the role (1) according to Art. 
1231. C. C. P. Bombardier A Jolie. 12 R. L. 
97, S. C, 1883. 

IIL Pbboludes Pbohibition. 

45. When a writ of certiorari affords a suffi- 
cient remedy prohibition does not lie. Audei 
* Doyon, 10 Q. L. R. 20, 8. C. R., 1885. 

IV. Right to Obdbb. 

46. Case of Narbonne Exp. (II Dig. 150- 
97), reported at length 25 L. C. J. 330, Q. B., 
1879. 

V. Sebtiob of. 

47. Where a writ of certiorari was served 
on two commissioners for the parish in which 
the judgment was rendered, but one of them 
^k no part in the judgment attacked, and 
the one who did take part not having been 
seired the writ having in fact been served 



(1) If the (^iposite party has not already appeared 
iad filed an appearance in the ordinary fonn, ne may 
^ M^ unmediately after the writ is regularly retum- 
^1* and thereupon the case may be inscribed on the 
TQU br either party to be waxd in the ordinary 



by error on the wrong commissioner. Heldt 
fatal and certiorari quashed on motion* 
BelUle Exp., 4 L. N. 391, C. C, 1881. 



CESSION— Stf<? TRANSFER 



CESSIO BONORUM— Se<? CAPIAS, 
INSOLVENCY. 



CHALLENGE 

L Right of See CRIMINAL LAW. 



CHAMBERS 

L PowBBs OP JuDOB 15 See JUDGES, 
JURISDICTION. 



CHANGE 

I. Op Attobnbys See ATTORNEYS. 
II. Op Domicilb See CIVIL STATUS, 
DOMICILE. 



CHARACTER 

I. EviDBNOE AS TO See EVIDENCE 



CHARITABLE SOCIETIES. 

I. AOT OONGBRNINO. 

Whereas the proper workln a: of Cap. 71 of the 
Consolidated Sututes of Canada, intituled : ** An 
Act respecting Charitable, Philanthropic and Pro- 
vidential Askociations/' amended by the act of 
this Provincial Leffislatura, 32 Vict, Cap. 43, and 
the happy application of the beneficient efforts of 
snch legislation have shown the propriety of ex- 
tending it to other and analagons objects in this 
province; Her Majesty by and with the advice 
ana consent of the Legislature of Quebec, enacts 
as follows : I, Section 1 of the said Cap. 71 of the 
Consolidated Statutes of Canada, and See. 1 of 
the said Act 32 Vict., Cap. 43 are consolidated 
into one section, which shall read as follows : 
" I. Any number of peraons may unite themselves 
into a society in this province, with a view by 
means of voluntary contributions, subscriptions, 
gifts, or donations from the member of the Society 
or from the public, of making provision for those 
afflicted by sickness, reverses of fortune, and 
death, the widows and orphans or the lawful 
representatives of dead members for the rescue and 
and reformation of fallen women, and for the pre- 
vention of cruelty to women and children, and 
for the purposes of attaining any other analogous 
objeet'^ Q. 15 Vict., Cap. 37, Sect L 
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CHARTER 

I. Of Banks See BANKS. 

II. Of City of Montreal Su MONTREAL. 

III. Of Corporations See CORPORA- 
TIONS. 



CHARTER PARTY. 

r I. Rights under See AFFREIGHTMENT, 
CARRIERS. 



CHASSE. 
I. Droit db See GAME LAWS. 



CHEATING— 5(r« FRAUD. 



CHEF LIEU—See JURISDICTION. 



CHEMINS— 5rf MUNICIPAL CORPO- 
RATIONS Roads. 



CHEQUES 

L Presentation of See BILI>< OF EX- 
CHANGE &c. 



CHILDREN. 

L Custody of when illegitimate. 

IL LlABIUTY of to support PARENTS BCe ALI- 
MENTS. 

UI. Meaning op word. 

I. Custody of when Illegitimate. 

48. To an action by a mother as tutrix for 
aliments against the defendant, &ther of the 
child, the defendant pleaded that the plain- 
tiflf was married and, with the authorization of 
her husband, in consideration of the sum of 
$361.74 had discharged him from all respon- 
sability for its future support and also that 
as father of the child he was entitled to l^e 
IKissession and custody of it. Held that in 
our law the authority of the father and 
mother of a natural child is absolutely equal, 
and when necessary the courts which have 
discretionary authority in such matters and 
may give the custody to the one or the other 
of them as their conduct and circumstances 
may seem to justify. Cote & Deneault 10 
Q. L. R. 116, S. C. R., 1884. 



II. LlABIUTY OF TO SUPPORT PARENTS. 

49. Action by a father against two of his 
children for an alimentary aJlowance. The 
children pleaded in forma panperis and 

severed in their defence. Per curiam ^The 

plaintiff has established a right of action, but 
the difficulty is the extreme poverty m the 
defendants. The children offer to board the 
father at their own table ; but the case is 
complicated by the &ct that the &ther now 
has his third wife, and what is to be done 
with the step mother or second step mother 7 
The case is somewhat of a puzzle. I doubt 
whether the Court has power to order the 
father to go and live with the childreD| but 
even if the Court does possess this power, I 
am not disposed to think, it should be exer- 
cised under the circumstances of the case. 
The plaintiff^s deman dismoderatOi being only 
for six dollars per month. The Court will 
order one of the children to pay 75 cents ]>er 
week and the other 50 cents per week. La- 
hranche & Labranche 6 L. N. 60, S. C. 1882. 

50. In a similar case the court ordered one 
child to pay fifty cents per week, and three 
others forty cents each. No costs. Lafan Js 
Lafon, 6 L. N. 84 S. C. 1883. 

Meaning of word. 

51. In a deed of donation creating a subs- 
titution the term "children'* "(enfants)" was 
held to include grandchildren, it not appear- 
ing from the terms of the deed that the word 
"children" was used in a restricted sense. 
Joubert d: WaUh, 7 L. N. 134, S. C. R, and 12 
R. L. 334 S. C. and 28 L. C. J., 39, 1884. 



CHINESE 

I. Act ebstrioting and reoulatino the 
iMMioRATioN OF See C. 4849 Viot. Cap. 71. 



CHOSE JUGlfeE. 
I. What is. 

52. The ap2)ellant sued in the Commis- 
sioners Court as tutor to the minors, Proolx, 
and condemned in this quality, sued out 
a writ of Certiorari and in the affidavit of 
circumstances he declared : " qu'il n'Stait pas 
le tuteur des mineui's Proulx alnsi qu'allegues 
dans le dit jugement, et que la dite Cour des 
Commissaires n'etait autorisee et n'avait aucu- 
ne jurisdiction pour rendre jugement de cette 
maniere. The .Judge in the Superior Court, 
it would seem, set aside the judgment of the 
Commissioners' Court, owing to this allegation 
of the affidavit of circumstances. The plain- 
tiff before the Commissioner's Court, now Res- 
pondent, sued Appellant in damages for this 
false statement, as he called it, and pnired 
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as the measure of damages what he had lost 
hj the setting aside of the judgment in the 
rommissioner^s Court. Meld that an action 
of damages will not lie against a party to a 
previous suit by his adversaiy, for an alleged 
false affidavit, by which each party obtained 
a final judgment in his favor in the previous 
suit. The first judgment is res judicata, Bois- 
elair & Lalanceite, 5 L. N. 267 & 1 Q. B. R., 
289 & 27 L. C. J., 55. Q. B. 1881. 



CHURCH DUES see TITHES. 



CHURCHES. 

I. A:i8B33MBXT FOR. 

IL Authority op Bishop of Episcopal 
Church to bind his succbssoiu in office to 
pat monby. 

III. DiSTURBANCR OF. 

IV. Right of Trqstebs to sue on brualf of. 
L AssESSMEirr for. 

53. Action en ripHion of $210 amount as- 
sessed against the plaintiff and paid by him to 
the construction of church vestry and sacris- 
try in the parish of St David. The demand was 
l)a8ed on the allegation that the plaintiff was 
not proprietor of it at the time the assess- 
ment was made but had belonged to a protes- 
tant chiu*ch and was moreover outside the 
timits of the parish. Held that the amalgation 
of an assessment for such purpose created a 
legal title in their favor and as long as the 
assessment was not set aside the persons as- 
sessed could not refuse to pay or recover 
where they had paid. Lemieux A Syndics de 
SU David, 10 Q. L. R. 325. S. C. 1884. 

IL Authority of bishop of episcopal 

church to bind his successors in OFFICE TO PAY 
MONEY. 

54. The Trust & Loan Company, in 1875, 
recovered judgment against Bishop 0. in 
his corporate capacity for the amount of 
their loan on mortgage to Trinity Church, 
one of the i^isoopal ofaurc^es in Montreal, 
the bishop bemg vested with the property on 
which the church was erected. An attach- 
ment was then taken out by the plaintiff in 
the hmids of a number of persons to whom 
the Bishop had horn time to time loaned 
money in his corporate capacity. In these 
proceedings the Synod of the diocese of 
Montreal intervened, and claimed that all 
these moneys thus loaned form part of the 
Episcopal endowment ftmd which was vested 
in the Synod as their property, subject &c. 
Bishop B., the successor of Bishop 0., also 
intervened and churned that the only fund 
oat <rf which his aaluy as Kahop could pos- 
sibb be paid was the revenue arising fiom 
said loans, and that 4)ie siaae was not liable 



' to attachment for the debt of Trinity 
, Church. Held that the loan as authorized 
i by Act of Parliament 38 Vic. Cap 63. was for 
the benefit of Trinity Church, ana intended to 
bind the property of Trinity Church and no 
other, and therefore did not authorize the 
Bishop to bind his successors in office ; that 
in any case the money belonged to the Synod 
and not to the Bishop, and all the contesta- 
tions were dismissed. Trust & Loan Com- 
pany and Bishop of Montreal f 4 L, N. 338, 
S. C. 1881. 

III. Disturbance op*» 

55. The plaintiff on behalf of her son a mi- 
nor brought action of damages against the 
constable of a parish church for ordering him 
to kneel and otherwise humbling himself in 
the presence of the congregation. Held that 
the constable was in the performance of his 
duties in so doing and was not liable. Wilde- 
bury d: Brisebois, 6. L. N. 276. and 12 R. L. 
424, C. C. 1883. 

IV. Right of trustkes to sue on behalf op. 

56. The plaintiff and defendant were co-trus- 
tees, along withother8,of a presby terian church 
and in that capacity and before the passing of 
the statute of 1875 they all of them acquired 
land for the congregation and built a church. 
The union of the presby terian churches raised 
a dispute as to the right to the property. The 
plaintiff belonged to the union party and the 
defendant to the anti-union. The plaintiff 
was described as suing in his quality of sole 
surviving and remaming trustee, legally ap- 
pointed and authorized to hold the real es- 
tate, and representing the civil rights of the 
religious Congregation of Cdte St. George, in 
said county in connection or conmiunion 
with and forming part of the Presbyterian 
Church in Canada, suing in his said quality 
and on behalf of all the other members of 
the Congregation. In the deed the pro- 
perty was conveyed to the plaintiff and de- 
fendant and two others named " en leur qua- 
liiS de syndics de la congregation Preshyii- 
rienne en connection avec Viglise cPEeosse des 
dites C6te St, George, St, Patrice partie du 
township de Newton attache, et qui font et 

ferontprofession d Vavenir de la aiie religion 
PresbutMenneJ* By Con. Stat. Lower Canada 
Cap. 19., it is provided that congregations 
when they wish to acquired lands for chur- 
ches may " appoint one or more trustees to 
whom and to whose successors to be appoint- 
ed in the manner set forth in the deed of 
conveyance the lands necessary for each of 
the purposes aforesaid may be conveyed, and 
such trustees and their successors forever by 
the name and bv which they and the congre- 
gation for which they act are designated in 
such deed, may acquire and may institute 
and defend all actions at law &c,, and the 
successors of the trustees appointed in the 
manner provided by a meeting of tiie oon- 
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gregation,held as provided by that Act, have 
the same powers. '' Eeld that the plaintiff 
had no rignt of action as surviving trustee. 
Morrison & McCuaig, 4. L. N. 151, B. C. 1881. 



CHURCH FABRIQUES. 
I. Powers op. 

57. In October 1 880 plaintiff obtained a writ of 
quo warran to against defendant requiring him 
to show cause why h^ occupied the office of 
school commissioner for the parish of Beau- 
fort. Defendant being marffuillier en charge 
justified under an agreement made between 
the cur6 and marguillers of the Fabrique of 
the parish acting by the etiri and the school 
commissioners of the mimicipality, executed 
before notary in I>ecember 1878, whereby 
the Fabrique ceded to the school commission- 
en by way of contribution to the school dis- 
trict No. 1, the use of the building belonging 
to the Fabrique near the parish church, which 
the Fabrique idso thereby undertook to keep 
in repair such use and repair being valued at 
960 per annum. In consideration of this 
oontnbution the cure and marguilliers were 
to be school commissioners, and the cur6 was 
to have the nomination of the teacher. The 
Fabrique had fulfilled their part of the agree- 
ment by contributing the repairs and use of 
the building which the commissioners had 
enjoyed, and had in fact themselves recog- 
ixed defendant as school commissioner by a 
resolution passed by them in December 1879 
under the presidency of plaintiff himself who 
was the chairman of the school commission. 
The evidence showed that in 1839 at the ins- 
tance of the then euri the inhabitants of the 
parish raised by voluntary subscription and 
loan the funds necessary to erect the building 
or school house in question on the ruins of the 
presbytery. The school was at first managed 
Dv trustees and continued to be so tmtil 
1849, when the then eurS being of opinion 
that the trustees had appointed a teacher 
whose chao^bcter he could not approve of 
appealed to the electors to put in rorce the 
school law and in consequence school commis- 
sioners were elected, the euri himself being 
one of them, and under the plea that 
the school house belonged to the Fabrique 
the objectionable teacher was refused ad- 
mittance on the strength of a resolution of 
the Fabrique whereby the property in ques- 
tion was put under the charge and administra- 
tion of the curS. Former marguillers and 
others proved that the school had always 
been known in the parish as the Fabrique 
sohooL The school commissioners however 
from tiie time of their first election as men- 
tioned continued to have the control of the 
school and even did the repairs to the build- 
ing up to and including the year 1877. In 
1878 tney were done by we Fabrique in which 
year the agreement recited in the plea was 



executed where by they assumed the repwrs 
as part of their contribution. The Fabrique by 
a resolution of date 31st October, 1847, re- 
solved that if ever they withdrew the occu- 
pation of the school house from the control 
of the commissioners they (the Fabriqne) 
would pay off the money raised by loan for its 
construction. This money was aflerwarda 
paid by the school oommissioners. HeUL, 
oonfinning the judgment of the Snperior 
Court, that the building remained the pro- 
perty of the Fabrique and that the agreement 
made between the school commissionerB and 
the euri acting in the name but without the 
express authorization of the Fabrique was 
vaud in so far as to entitle the cftr/and mar- 
guUlers en charge to be school commissioners, 
and that the last clause, althoug^i invalid, as 
contrary to public order, does not annul the 
contract but must be treated as unwritten. 
Chareat <k VeilleuXf 8 Q. L. R 230, Q. B., I88I. 
58. And in parishes where there are no 
schools belonging to the Fabrique it is per- 
missible for the Fabrique with Uie consent of 
the school conmiissioners to contribute $60 
to the fonds of the latter, by which the euri 
and warden in charge become its ipso faeto 
school commissioners. lb. 



CHURCH ORGANS 

I. Arb immovbablb bt dbstinatiok. 

59. Opposition to the seizure and sale of a 
church orsan on the ground that it 
placed in the church as a permananey and 
unmoveable by destination. Held that under 
the terms of Articles 375-379 (1) of the civil 
Ckxle that the opposition was well founded and 
must be maintamed. Binka & the Rector and 
Church wardens of the Parish of Trinity 
Church, 25 L. C. J. 259, S. C. 1881. 



CHURCH PEWS 

I. Right to. 

60 In a dispute concerning the ri|^t to a 
church pew occasioned by certam idte- 
rations that had been made in the church by 
the Fabrique. — Held thai the lessee of a pew 
has a right of action in factum against third 
persons who interfere with him, in the en- 
joyment of his right and he may also have an 



ri) Property is immoveable cither by its nature 
or oy its destiiiation or bv reason of the object to 
which it was attached, or lastly by determinatioii of 
law. 876 C. C. 

Moveable thiiijy;B which a proprietor has placed on 
his real pn^rty ror a peraianency or which He has in- 
corporated therewith are immoveable by their desti- 
nation so long as they remain there. 379 C, C« 
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aclkm of damages if the trouble consists in 
acts lather than in dispute as to possession. 
Champagne A GauleL 10 Q. L. R. 379, S. G. 
B.1884. 



CIDER 

I. Ax INTOXIOATINO UQCOB. 

61. Petitioner was convicted of selling li' 
quor without license. It was pretended that 
Uie liquor sold was a mere imitation of cider 
free from any intoxicating principle. Cider is 
enumerated in the license act among intoxi- 
cating liquors, and the preparation in ques- 
tion oud in fact contain over two per cent of 
alcohol. Conviction held good. Koel exp, 6 
L N. 150. S. C. 1883. 



CIRCUIT COURT 
I. Apphal to fbom County Councii^ 

II. JUBIDISOnON OF. 

IIL Pkoosdukb in. 

I. Appeal to fbom County Council. 

62. On appeal to the Queen's Bench. Held 
confirming tne judgment of the Circuit Court 
that under articles 100 & 698 (1) of the Munici- 
pal Code, the Circuit Court had jurisdiction 
on an appeal from the County Council, con- 
cennng a by-law of the Local Council, when 
the County Council commits an irregularity. 
CwrporaHon de 8t Maurice v. Dufresne, 10 
Q. L. B. 227 Q. B. 1884. 

n. Jurisdiction op. 

63. Plaintiff obtained judgment in the 
Circuit Court against the defendant and issued 
a saisie <urii in the hands of the iiere sauie 
who declared that he owed nothing to the 
defendsmt. Plaintiff contested the declara- 
tion and by his contestation asked that the 
Hers saisie be condemned to pay $20 debt, a 
jears interest and costs in all amounting to 
$120. The Hers saisie evoked the contesta- 
tion into the SuperioriCourt, and on the 
evocation it was held that the contestation of 
the declaration of the Garnishee was a separa- 
te and distinct issue from that of the original. 



(1) Aoy wroc^wrhdL rolL resolntioxn or other 
oraer, of a Mnnidpal Goimcil may be set aside 
br toe Magistrates Coorty or by the Circuit Court of 
toe ODQnty or I^strict, by reason of its ille^lilr^ in 
the same effect as a municipal by-law, and is suDject 
tothe provisions of Arts. 461 & 705,10011. C. 

Any Municipal Elector in lus own name, may 
bj ft petition, presented to the Magistrates Court or 
to the Circuit Court of the County or District, de- 
niand and obtain on the ground of illegality, the 
amendment of any Municipal by-law with costs 
agtinat the Corporation, 698 M. C. 



and when it involved an amount greater than 
the jurisdiction of the Circuit Court, it must 
be sent to the Superior Court Wright ds 
Corporation ofStoneham.TQ^lu R. 133, S.C. 
1881. 

64. Where upon judgment in the Circuit 
Court, the plaintiff took a saisie arrii in the 
hands of the tiers saisie^ who declared that a 
sum of $1,150 which he owed to defendant 
had been transferred by the latter to others 
and he owed him nothing itnd tiie plaintiff 
contested asking that the transfer be set 
aside. Held that this was nothing, but a revo- 
catory action for $1,150 and the Circuit Court 
had no jurisdiction. Lapoinie & Bdanger. 
7 Q. L. R, 316 S. C. R,, 1881. 

65. But as the parties themselves had not 
raised the objection, no costs would be 
awarded. lb. 

III. Pbogbdurb in. 

Art. 1097 of the said Coda is hereby amendad 
by striking out all the words after the words : 
'*If the case is returnaole in terra," and by subs- 
tituting therefore the following words : '* The 
proceadings with respect to appearance, default, 
judgment by de&ult, and relief therefrom, eonfaa- 
sion of judgment, written pleadings and the ins- 
cription of the case are the same as in actions 
returnable in racation under article 1099." Q. 47 
Vict, Cap. 8,8. 11. 



CITY ATTORNEY— Se<? ATTORNEY. 



CITY OF MONTREAL— Sctf MONT- 

REAL. 



CIVIL CODE. 

L DiFFERBNOE BETWEEN ENOLISH AND FrENOH 

Versions, see CODE. 



CIVIL ERECTION OF PARISHES— 
See PARISHES. 



CIVIL SERVANTS, 
I. Who are. 

66. The defendant being sued by the mU' 
nicipality in which he lived for the penalty 
imposed by the Art. 367a (1) of the Munici- 
pal Code for refusing to act as inspectors of 
roads pleaded that ne was employed by the 



(1) Justices of the Peace are exempt from senriug 
as roadinspeotorB, mial inspectoral or pound-keepeiB. 
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CIVIL STATUS. 
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department of wood meaBurerB at Quebec, 
and was consequently a civil servant ifonc- 
iionnaire civil) in the sense of Art. 209(1) of 
the same Coae by which civil servants were 
exempt from such charges. Held that the 
defendant was not liable and action dismissed. 
Corp&ration de Si. Bomuald & McNaughion^ 
8 Q. L. R, 336, C. C, 1882. 



CIVIL SERVICE. 

I. Act concbrning, *w C. 45 Vict., Cap. 4. 

II. Act amending, «ee C. 46 Vict., Cap. 7., 
& 47 Vict., Cap. 15 & 48-19 Vict., Cap. 46. 



CIVIL SERVICE EMPLOYEES. 
I. Superannuation op, zt€ C. 46 Vict., Cap. 8. 



CIVIL STATUS. 

I. Of Insane Persons prior to Interdiction. 

II. Of Nuns, 

I. Op insane persons prior to interdiction. 

67. Opposition to a seizure of defendants 
property on the ground that at the time of 
the seizure, defendant was insane and was in 
a lunatic a8ylum,-*i9eZ(2 that prior to inter- 
diction defendants status was unaffected by 
his condition. Symes & Farmery 27 L. C. J. 
185, S.C. 1883. 

II. Of Nuns. 

68. In an action to set aside an inventory 
and partage on aground of fraud, a question 
was raised, ^' that at the date of his death the 
said A. C. had moreover two sisters who had 
made religious profession, approved by the 
Catholic Church and recognized by law. That 
the said Nuns made a cession of all their 
rights in the estate of the late A. C. their 
brother to H. C ; by deed o transfer exe- 
cuted before L. Notary, which transfer the 
said H. C. declared to have been made in the 
joint interest of himself and his brothers and 
sisters. That, moreover according to law, the 
said Nuns could not claim any share in the 
estate, being, by their religion vows civilly 
dead and incapable of inheriting." In ren- 
dering judgment the Court said ^< It was said 



(1) The tollowinff persons are not bound to accept 
any munici^ omoe^ nor to continue to fill the 
same : All civil fimctionariesy the employees of the 
Federal and Ftovindal Legialatares, and the offioers 
oT the Militia SUdT. 



appellant appropriated tliis money, or a part 
of it, and our attention was particalarly 
directed to appellant's evidence as a proof of 
his misdeeds. Now what is his story : he 
wanted to draw the money after his brothers 
death, but he was told at the bank that he 
could not do so then. Upon this, he boiTOwed 
some money from the buik, settled with his 
sisters the nuns, and as the family agreed to 
accept the bargain which appellant made 
with them, he credited himself with what he 
paid. We are now told he should have paid 
nothing, the nuns had no rights, they were 
civilly dead. If this be true what has H. more 
to do with it than the respondent ? He can't 
be charged with the error alone,if error there 
be, and if the arrangement is to be set aside, 
them these ladies,or there communaut6 ought 
to be m cause, and their should be sufficient 
allegations and conclusions taken against 
them. But in fact, it seems they are not civilly 
dead, or rather, I should say, subject to civil 
disability, analogous in its legal relations to 
civil death. There is some doubt as to 
whether there are any nuns in this 
country in this position. I remember when 
the Art. 34 of the C. C. was under discussion 
great doubt was expressed as to whether 
them were any such disabilities in Canada, 
and the very guarded article of the Code, was 
inserted to cover a possible contingency. 
Charlebois & Charlebois 26 L. C. J. 364, Q. B., 
1882. 



CLAIMS. 

I. In Insolvency, see INSOLVENCY. 

II. Op Partners, see PARTNERSHIP. 

III. Transfer of, see TRANSFER. 



CLBEGYMAN. 

I. LlABIUTT OF. 

69. For marrying minors, — Per curiam^ — 
Action of damages by the mother oi a 
minor, against a clergyman in the Townships, 
for marrying her daughter while under age. 
There was no difficulty as to the fact that ^e 
appellant's daughter was a minor. The case 
turned upon another ground. The clergyman 
produced at enquSle a license for the marriage 
of the parties, and there is a statute which 
says that a minister who marries a party 
having a licence is exonerated from all dajn- 
ages by reason of the person not being of age 
or other cause. There could be no damages 
against the minister, therefore, but there was 
this difficulty, — the license was not produced 
with the plea, but only at the en^uite* A mo- 
tion was made at the final heanng to reject 
the paper. The Court below granted the 
motion, but dismissed the action on the 
ground that the appellant had failed to prove 
any damages. His Honor was of opinian 
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thai the Court should have allowed the party 
to file the license on giving notice to his 
opponent. This was not done, and the case 
was now brought into appeal. The Ck)urt 
here did not tUnk that it ought to reverse 
the jud^pient, eapecially as there was very 
slight evidence of damage. The respondent, 
there could be no doubt, had a license. 
However, to show that parties cannot violate 
the rules of procedure with impunity, the 
Court would grant the respondent no costs on 
the appeal. Couture & Foster, Q. B. 1882. 



CLERICAL ERROR. 

L PowsBs OP CouBT OP Appbal with rbqard 
10 See APPEAL. 



CLERKS. 

L BiSMisaAL OP See MASTER AND SER- 
VANT, 
n. PwviLEOB OP See PRIVILEGE. 



COAL. 



I. Pbtvilbob por See PRIVILEGE. 



CODE CIVIL. 

I. DiPPBRBKVB BBTWBEN EVOLISH AND FrBNOH 

vBUiom. 

70. In renderingjudgment, on a question as to 
the liability of particular legatees the Ck>urt 
said there is no question as to the faata and the 
only matter in dispute is the interpretation 
to be put on the first sentence of Art. 889 
C. C.(l)This sentence is indicated by the uusal 
marks as new law. It is argued that the two 
texts differ essentially, that the French texts 
enacts that '< Theritier ou le l^gataire imiyer- 
sel ou a titre universel n^est pas tenu de Fhy- 
pothdque," while the English text says that 
'Uhe heir, or the univeroal legatee, or the 
legatee, or the legatee by general title, is 
not bound to discharge tde hypothec" 
etc Tliere is a nuance of difference 
between the two texts, and it was evidently 
considered a point of some importance to 
decide which should be adopted as the most 



[1] If before or since the will, the inunoyeable be- 
^neathed have been hypothecated for a debt of the 
testator renMuning still due, or even for the debt of 
a. third pennn. whether it was known or not to the 
teitator, the heir or the universal legatee, or the le- 
ptee by general title is not bound to discharge the 
hypothec unless he is obliged to do so by the will . 



authoritative, it will be observed that there 
is no special rule of interpretation where dif- 
ference between the two texts occurs in an 
article changing the existing laws. The gene- 
ral rules of interpretation alone apply to 
them. I say alone ^^ tor intention " of the 
legistator is only an ordinary rule of interpre- 
tation. Notwithstanding the absence of any 
special rule, on this matter, I am inclined to 
think that, all other considerations being 
equal, it would be a conclusive argmnent in 
favor of one or other text, that it was the one 
which was nearest to the old law. I believe 
there is a pretty general impression that 
the language of the draft, if it can be 
discovered^ would be a tolerably decisive 
argument m favor of that text. It is also, I 
fancy, considered that the French text is to 
be favored when it purports to express what 
comes from the French law, and the English 
text where it expresses a rule of English 
law. I think the first of these laws has 
nothing in theory or in what actually took 
place at the codification to support it. Both 
texts are originals, both were discussed, and 
they were reported together. To my know- 
ledge the one was not always a translation of 
the other. With regard to the second of 
these rules, it can only be accepted in a mo- 
dified sense. That is to say when the words 
are purely technical, the original of the tech- 
nality, and not the original draft, is to be pre- 
ferred. As an instance, I wonld refer to the 
case of the Country of Drummond and the 
South Eastern Railway Company, 24 L. C. J. 
p. 284. There we held that though the word 
'^ mortgage " was used in the statute,it could 
only mean that sort of security by real estate 
which our law contemplates -, and we inter- 
preted it to mean hypothec, without any 
consideration of the original draft of the 
Statute. Another instance of a text on which 
question might arise is Art. 2374. Referring 
to the Merchants Shipping Act of 1854, the 
French text uses the word "hypotheque ■' 
the English ^'mortgage" and hypothecation. If 
there be any difference, can it be doubted, 
that the English version would prevail. Har- 
rington k Corse, 26 L. C. J. 108, Q. B. 1882, k 
9 S. a, Rep. 412 Su. Ct., 1883. 



CODICII^Scc WILLS. 



COERCION. 

I. CoKTBAOTS OBTAINED BY, see CONTRACTS, 
FRAUD. 



[1] The rules concerning the hypothecation of 
vessels by contract of bottomry are contained in the 
title of ^ttomiy & Kespoudentiay the mortgage and 
hypothecation of registered British Ships, are made 
according tc the provisions contained in the Act of 
the Imperial Parliament, intituled The Merchant 
Shipping Act. 1864. 
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CX)ERCIVE IMPRISONMEMT. — See 
IMPRISONMENT. 



COHABITATION — See MARRIAGE, 



COLLATERAL SECURITY. 

I. RBTmtN OF. 

71. When a person with whom bonds have 
been deposited as collateral security is in 
de£ault to return them he is liable for the 

rkr value of such bonds. (1) PaugS & Senical, 
L. N. 30, S. C. 1884. 



COLLECTOR OF CUSTOMS. 

I. RlOBTS AND DUTIBS OF, 8ec CUSTOMS. 



COLLECTORS. 

I. Cannot CHAROB as for a lawtbrs lbttbr. 

72. Un agent collecteur n'a pas droit d'exi- 

§er $1.50 ni aucune autre somme pour le coiit 
?une lettre ecrite cL un debiteur lui r§clamant 
sa dette, et que dans le cas actuel le dSfen- 
deur sera condamn^ a rembourser au de- 
mandeur $1.50, coiit d'une pr6tendue lettre 
d'avocat par lui 6crite au demandeur de la 
part du nomm6 S* R* et qu'il s'^tait fait payer 
en quality d'agent. Lachapelle et Larose* 1 
L. N. 353, C. C, 1884. 



COLLEGES. 

1. PROPBRTT OF EXBMFT FROM TAXATION. 

73. A house situated on the same lot of 
land as Morrin College in the City of Quebec 
to which it belonged, and occupied as a pri- 
vate dwelling by two of the professors of this 
College was held to be exempt from Munci- 
pal taxes under 29 Vic, Cap 57,Sec. 25, as em- 
ployed for the purposes of education, although 
part of the salaries of the protessors was de- 
ducted as rent. The City of Quebec A The 
Martin College, 8. Q. L. R 3, Bee. Ct 1880. 



COLUSION See MARITIME LAW. 



COLONIAL ATTORNEYS. 

L Bbubf of See ATTORNEYS. 
(1) In qipeal. 



COLLOCATION 
I. Report of See DISTRIBUTION. 



COLLUSION. 
I. Evidence of See INSOLVENCY. 



COLONS See SETTLERS. 



COMMENCEMENT DE PREU VES See 
EVIDENCE, Admisions, Parole ^c. 



COMMERCIAL CORPORATIONS. 

Taxes ok. 

74. By the Act 45 Vict. Q. c. 22, "to pro- 
vide for the exigences of the <' Public Service" 
of the Province of Quebec, a tax was imposed 
on every bank, Insurance Co. and other com- 
mercial corporations doing business in the 
Province. Tne tax was imp>osed in proportion 
to the paid up capital of the banks, together 
with a tax on each office, &c. Some of the 
Corporations interested in the cases here 
determined have their principal office out 
of the Province, and some were incorporated 
in England or in the United States. In some 
cases the stock was held chiefly by persons not 
resident in the Province of Quebec Held 
confirming the judgment of the Sup. Court. 
M. L. R. 1 S. C. 32. That the taxes imposed 
on Corporations by the Act in question are 
personal and direct taxes within the Province, 
and such as an authorized by the sect 92 
subsect. 2, of the B. N. A. Act 1867. A Cor- 
poration doing business in the Province is 
subject to taxation imder sect. 92, subsect. 
2, thoueh all the shareholders are domiciled 
out of tne Province ; that even assuming that 
the taxes in question should be considered 
as not falling within the denomination of 
direct taxes, the local legislature had power 
to impose the same, inasmuch as they were 
matters of a merely local or private nature in 
the Province, within the meaning of the B. 
N. A. Act. sect. 92 subsect. 16. Xafii6 is 
Sundry Banks Ac. M. L. R. 1 Q. B. 122, 1885. 



COMMERCIAL MATTERS. 

I. What akb. 

75. In May 1879 the defendant sold to the 
plaintiff all the hemlock bark on the South 
East half of lot No. 16, in Uie second conces- 
sion of Wickham, to be taken within the 
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twelre months following. In October of the 
same year they sold the lot and the bark not 
hATmg been iJl taken within the time stipu- 
lated. Held in an action against them for 
the value that the sale of the bark was a 
cQimnercial matter and they were jointly and 
severally liable. Fee S Sutherland. 9 Q. L. R. 
55. S. C. R. 1882. 

76. A fanner selling oordwood from his 
land is a trader dealing in similar articles 
within the meanmg of Art 1489 C. C. (1) Ca- 
nada Paper Company A British American 
land Company. 5 L N. 310 Q. B. 1882. 

77. The sale and use of a patent for manu- 
&cturing_purpoBes is a commercial matter. 
Dery S Hamel. 7 L. N. 405. Q. B. 1884. 



COMMERCIAL TRAVELLERS. 

I. Right of mukioipauties to impose tax on 
U. Salabt op, not pbivilboed. 

I. RioHT op Municipauties to impose tax 

ON. 

78. The Act of Incorporation of the City of 
Three Itivers, 20 Vic. Cap. 28, Sec. 136 S. S. 
7, authorized the Corporations to tax all 
peddlers and petty cheapmen (colporteurs 
ou marchands ambulants) bringing for sale 
into the City any articles of commerce &c. 
Under this authority the Appellants passed 
a by-law imposing a tax of ten dollars upon 
all strangers and non residents who should 
come into the said city to sell or offer for sale, 
goods by san^ple cards and other marks. The 
respondent a commercial traveller having 
offered goods for sale by sample but made no 
■ale was condemned to pay the said tax 
and distress was taken against his effects. 
He resisted the seizure on the ground that 
the by-law was illegal as being in restraint of 
trade, as discriminating between residents 
and non residents and as not following the 
terms of the Statute. Held that the power 
granted to the Corporation by its act of 
incorporation need not be exercised in the 
precise terms of the statute and that it is 
sufficient if in the by-law, the terms of the 
Statute be substantiallv, followed and the 
respondent was within the fair meaning and 
intent of the Act, a Colporteur & Marchand 
ambulanU Corporation of Three-Rivera ds 
Major, 8 Q. L. R.181 & 11 R. L. 238 & 2 
Q. B. R 84 Q. B. 1881. 

79. And held also that discrimination in 
taxation between residents and nonresidents 
is only an objection, when ui\just and oppres- 
sive. J6. 



(1) If a thing lost or stolen he bought in in good 
fiuth in a &ir or market, orata public sale, or froma 
txader dealing in similar artides, the owner cannot 
reclaim it» wi^oat xeimboning to the purchaser 
the price he haa paid for it. C. C. 1489. 



80. Neither could the tax in question be 
considered in restraint of trade. lb. 

81. But in a case from .St. John, N. B. 
decided in the Supreme Court, appelant 
brought an action against the Police Magis- 
trate for wrongfully causing him a commercial 
traveller to be arrested and imprisoned on a 
warrant issued on conviction by the Police 
Magistrate for violation of a by-law made by 
the Common Council of the City of St. John 
under an alleged authority conferred on that 
body of 33 Vic. Cap. 4, passed by the Legisla- 
ture of New Brunswick. Sec. 3 of the said 
Act authorized the Mayor of the City of St. 
John to license persons to use any art, 
trade, &c., within the City of St. John on 
payment of such sum or sums as may from 
time to time be fixed and detennined by the 
Common Council of St John, &c., and Sec. 4 
empowered the mayor, &c. by any by-law or 
ordinance to fix and determine what sum or 
sums of money should be from time to time 
paid for license to use, any art, trade, 
occupation, &c., and to declare how fees 
should be recoverable and to impose penalties 
for any breach of the same, &c. The by- 
law or ordinance in question discriminated 
between resident and non resident merchants 
traders, &c., by imposing a license tax of $20 
on the former and ^,on the latter. Held that 
assuming the Art. 33 Vic. Cap. 4, to be intra 
vires of the N. B. Legislature the by-law made 
under, it was invalid, because 'the Act in 
question gave no power to the Common 
Council of St. John, to discriminate between 
residents and non residents. Jonas dt Oilbertf 
4 L. N. 93 & 5 S. C. Rep. 356, S. C, 1881. 

82. In another case the City of Quebec the pe- 
titioner in prohibition was proceeded a^^ainst 
by the Corporation of the Citv for having in 
said city on or about the the third of Februa- 
ry 1881, acted as a commercial traveller in 
selling hardware by sample, without having 
first obtained from the clerk of the city, the 
license required and without having first paid 
to the treasurer of the City the sum of $60.00. 
He pleaded merely : Not guilty. On proof 
of the facts he was convicted and condenmed 
to pay $60 and costs. In his petition, the peti- 
tioner pleaded that the by-law unaer which 
he had been condemned was illegal, and assu- 
med the cororation powers and rights not con- 
ferred onby statute. He also pleaded that the 
case against him had not been proved, and 
adduced evidence as in the original case. 
Held, distinguishing the case from M<njor & 
Corp Three-Rioers, Supra, that a proceeding in 
prohibition was not an appeal, nor a revi- 
sion and could not give rise to evidence of 
anything outside the question of jurisdiction 
as to winch they could be no doubt, the 
by-law under which the conviction was had 
being in the very word of the statute, and the 
statute having been passed prior to confede- 
ration. Petition dismissed. Pich^ if Corp. of 
Quebec, 8 Q. L. R. 270, S. C. 1882. 

83. And ^Zdthatamerchant who sends out 
agents and travellers to take orders on samples 
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or sell goods aa a travelling merchant ia within 
the terms of ^e said ststate and obliged to 
take out a license lb. 

11. Salary of not puviubgbd. 

84. The opposant claimed $372.80 pour ses 
gages et scuaires eomme eommis voyetgeur d 
Vemplai du dif endear d raisan de cinq pias- 
tres par jour plus deux par cent sur les venies 
and to be paid by priyflege under 2006 C. C. 
(1). Held rejecting the olaun as to privilege 
that a commercial traveller was not a '' clerk " 
within the meaning of that article. Ross & 
FortWj 8 Q. L. R. 15. S. C. 1881. 



COMMISSION. 

I. Of aobnt See AGENCY. 

II. BioHT OF BBOKBKS TO See BROKERS. 

III. Salb on see SALE. 

IV. To TAK£ BVIDBNOB in FORBTGN SUITS. 

85. Powers of judge in regard to. Action 
instituted in the Court of Queen's Bench, Ma- 
nitoba, from which a commission issued to 
take evidence at Montreal. In the course 
of the enquSte objection being taken by 
defendants to the production of certain 
books called for by plaintiffs, and the 
commissioner having decided in favor of their 
production, his ruling was submitted for revi- 
sion to a judge of the Superior Court. The 
defendants urged that there was no jurisdic- 
tion in a judge of the Court here } that the 
31 Vic, cap. 76, did not apply to the Province 
of MAnitoba, and cited in support of this pre- 
tention 1st 38 Vic. cap. 3, sec. 2 ; 2nd, 34 
Vic, cap. 13 sec. 1, that those two acts relate 
to the entry of Manitoba into the Dominion. 
Section 1 of the last named act directing 
that the act passed in the first, second and 
third session of the Parliament of Canada, 
will apply to the Province of Manitoba the 
same as to the other four provinces, with the 
exception of the special act mentioned in a 
schedule at the end of said act, and that Ma- 
nitoba is therefore in regard to said chapter 
76 of 3 Vic, in the same position as the 
four provinces confederated by the B. N. A 
The plaintiffs contended that when 31 Vic. 
Cap. 76 was passed Manitoba was in effect a 
foreign country and was not affected by it 
and uat iu any case by the Imperial Act here- 
inafter mentioned the Court here had full ju- 
risdiction. Held maintaining the nsht ef the 
iudgeio Wit, Crawford d: Morton, Dairy Far- 
ming Company, 6 L. N. 188 8. C. 1883. 



(l^ Clerks, apprentices and joarneynMn are 
entitled to the same preference, but only apon the 
merchandize and effects contained in the store, 
shop or workshop in which their services are re- 
quired. 2006. C. C. 



COMMISSION MBRCHANTS. 
Who arb. 

86. In three cases the plaintiffs aaed to 
recover $50 levied on them by the City of 
Montreal under a bv^law imposing a tax on 
brokers, monev lenaers and commission mer- 
ehants^and which they had paid mider pro- 
test. The plaintifis were ship agents and in 
two of the cases were part owners of the 
vessels of which they were the agents. Held 
that the question was governed by the Arts, 
of the Code 1735 A 1736, defining brokers 
and oommission merchants, and that as the 
plaintiffs did not come within that definition, 
they were not liable to the tax and had a 
ligbi to recover. Thompson & City of Mont- 
real, Shaw & City of Montreal and Sidey & 
City ofMontrealj 4 L. N. 327, C. C. 1881. 



COMMISSIONER OF RAILWAYS. 

I. Cannot bb implbadbd bbfore thb ordi- 

NABT tribunals. 

87. The Commissioner of Railways under 
the Quebec Railway Act 1 880 being a member 
of the Executive Council ot the Province, 
represents the sovereign authority and cannot 
be impleaded before the Civil Courts of the 
Province, for an Act performed by him in the 
discharge of his duties as such commission. 
Molson d: Chapleau, 6 L. N. 222, S. C. 1883. 



COMMISSIONERS. 

I. Affidavits signed by, see AFFIDAVITS. 

II. Of Common schools, see COMMON 
SCHOOLS. 



COMMISSIONERS COURTS, 

I. Evidbncb in. 

II. Jurisdiction of. 

III. Procedure in. 

IV. Rbousation of Commissioner. 

I. Evidence in. 

88. Commissioners are bound to take notes 
of the evidence in writing. Badiger exparte^ 
4 L N. 305 S. C. 1881. 

II. Jurisdiction OF. 

89. On application for a writ of prohibition 
against the decision of the Commissioner's 
Court. Held that when the Commissioner's 
Court in question has been established for 
a certam paru^ and part of that parish has 
since been erected into a village, the Com- 
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miasioiier's Court has no juriBdiction in the 
Village except as provided by the Quebec 
Act 41 Vic, cap 17. Sirais A OuimoncL 11 R. 
k 230, S. C. 1882. 

90. And held also in a proceeding brought 
before the Comznissioner's Court under the 
Art 1188 of the Code (1) of Procedure, Para- 
graph 3, the jurisdiction was to appear on 
the fiuse of the proceedings. lb. 

ILL Pboobdvbk or. 

91. An opposant in a case before the Com- 
missioners Uoiurt is not bound to proceed to 
proof on the return day, but is entitled to 
bare a subsequent day fixed for trial. La- 
moureux is LuiirtlL 4 L. N. 298. S. C. 1881. 

IV. RbOUSATION of OOMMiaSIONERS. 

92. Commissioners of commissioner's coui'ts 
may be recused like other judges. A judg- 
ment rendered by a commissioner personally 
interested in the suit will be annulled thou^ 
the ground of recusation was not invoked at 
the trial. BacHger Exp.,4lu N .305. S. C. 1881. 



COMMISSION ROGATOIRE. 
I. Right to See PROCEDURE. 



COMBUTMENT — See CERTIORARI. 



CONVICTION. 

I. Costs iir. 

II. Ekross and omissions in 

I. Costs in 

93. In an application for Habeas Corpus by 
a person committed under the Quebec li- 
cense Act. — Held that the magistrate may by 
the warrant of commitment order that the 
defendant shall pay the costs of the warrant 
and of conveying him to gaol and fix the 
amount of such costs. Jones Exp, Q. B. R. 
100, Q. B. 1881. 



(1.) The Gommissionor's Court exercises an ulti- 
mate Jurisdiction in all suits purely personal or 
relating to moTeable property, which arise from 
contracts or quasi-contracts and whereinthe sum or 
▼aloe demanded does not exceed twentv-fire dol- 
lars, and defendant resides. I. In the locality of 
the Court ; 2. In another localttv, but in the same 
district and withia a distance or fire leag^e8,if the 
debt has been contracted in the locality for which 
the Court is established; 3.1n a neiffhbonng locality 
in which they are no commisaionei^s, or other Courts 
haria^ jurisdiction to take cognizance of the mat- 
ter in issue, or in which the commissioners cannot 
lit by reasoh of illness, absence or other inability 
to act, proTided such locality is in the same dis- 
trict, within a distance not exceeding ten leagues. 



II. Brsors and omissions in 

94. On a petition for habeas corpus — Held 
that a commitment setting out a conviction 
'^ for that the prisoner unlawfully did com- 
mit an ag^vated assault'' (omitting the 
word '^ maliciously ") is sufficient. Mcintosh 
Exp.y 5 L. N, 4, Q. B., 1881. 

95. And a typographical error in the date 
of a commitment, contradicted by the body 
of the document, does not invalidate the com- 
mitment lb. 

96. And uncertainty ofdate in the commit- 
ment is not material where the date of sen- 
tence is apparent from the commitment and 
the record thereof brought before the Court 
or judge hearing the application for habeas 
corpus. lb 

97. And the omission to state in the con- 
viction that the prisoner was convicted on 
his plea of guilty though very irregular isnever 
theless not fatal where the record is before 
the Court and shows that the prisoner plea- 
ded guilty, lb. 



COMMON SCHOOLS. 

I. AORKBMENT BETWEEN COMMISSIONERS AND 

Fabrique, see CHURCH FABRIQUES. 

II. Appeal TO SuPERiNTENOANT. 

III. Appointment of Commissioner. 

IV. Dismissal of teachers. 

y. Election of Commissioners. 

VI. Engagement of teachers. 

VII. Liability of Sec. Treas. of, for money 
stolen. 

VIII. Powers of Superintendant of Edu- 
cation. 

IX. Removal of Commissioners. 

X. Rights op taxpayers with regard to 
money arising from sale of school property. 

XL School TAXES. 

XII. Secretary Treasurer. 

11. Appeal to Superintendant. 

• 

98. The School Commissioners decided 
that a school-house should be built on a par- 
ticidar site. The appeal was as to the site, 
and the Superintendant selected another site, 
and ordered the Commissioners to build on 
the new site. Heldj tmanimously, that it is 
necessary that the petition in appeal to the 
Superintendant of Education should contain 
affirmatively the allegation that the appeal 
to the Superintendant is authorized by three 
visitors, if it appear that there was such 
authorisation. And it will be presumed the 
authorization existed when the sentence 
alleges it did, unless the fact be contra- 
dicted. Lemieux S La Corporation de St. 
Jean Chrysostome, 7 L. N. 406 Q. B. 1884. 

HI. Appointment of Commissioner. 

99. An election of school commissioner 
was set aside by the Court after which the 
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Lieut. Governor in Council on the report of 
the Superintendant appointed one G. in his 
place. Subsequently G. was dismissed by 
the lieut Governor, and defendant appointed. 
Action to set aside the appointment of defen- 
dant on the ground that the appointment 
was really in the superintendant, and that the . 
lieut. Governor had no power to dismiss and 
replace. Held that he had and action dis- 
missed. Bertrand is iaZonde, 6 L. N. 365, S. C. 
1883. 

lY. Dismissal OP TBACHEBS. 

100. Le 27 mars 1878 les Commissaires 
d'ecole de la Municipalite de la ville d'lber- 
ville passdrent une resolution par laquelle ils 
autorisaient le Secr6taire-Tr6sorier & notifier 
rinthn6 et les deux seuls instituteurs de leur 
Municipalite scolaire, que leur engagement 
sera terming le ler juiUet suivant. Uhe copie 
de cette resolution fut signifi6e au domicile 
de rintime et une autre copie fut envoy^e & 
C, qui etait absent. Cette nisolution ne con- 
tenait aucune raison pour justifier le renvoi 
de ces deux instituteurs. Plus tard, les Appe- 
lants entr^rent en pour parlors avec Flntim^ 
et voulurent I'engager de nouveau et lui 
donner $400 de salaire, sans le loger, au 
lieu de $500 et du logement qu'il avait 
avant. L'Intime n'a pas accepts ces pro- 
positions: 11 a offert aux commissaires de 
continuer ses services, et & Fexpiration des 
premiers six mois, il a reclame son salaire all6- 
guant que son engagement n'avait pas cess^. 
Juol:: lo. Qu'un avis donne par les Com- 
missaires d^6cole & un Instituteur qu'ils n^en- 
tendent pas continuer son engagement, n'a 
pas besoin d'etre signifi6 personnellement. 
Mais qu'un avis coUectif donn6 simultan^- 
ment par ime seule resolution, k tons les ins- 
tituteurs d'une Municipalite scolaire, sans 
assignor de raisons est nul et ne peut inter- 
rompre pour TannSe suivante Fengage- 
ment des Instituteurs k qui il est doim6. Les 
Commissaires Nicole d^ Iberville db Duquety 1 
Q. B. R. 70, Q. B. 1881. 

101. The plaintiff was engaged as teacher 
at the rate of $120 a year in pursuance of 
a resolution of the defendants of date the 7th 
July, 1879. On the 19th April, 1880, three of 
the Commissioners met at the office of the 
sec-treasurer and told him to notify the 
plaintiff not to count on her engagement for 
the following year, which he did verbally. 
The three commissioners formed the majority 
of the members of the board but there was 
no regular meeting at the time, nor was there 
any entry on the minutes of the resolution to 
dismiss plaintiff. Held that she was entitled 
to two months notice in writing of her dis- 
missal, and that after a resolution regularly 
adopted and entered to that effect. Gauron 
A Les Commissaires dScole de St Louis, 7 
Q. L. R. 251, C. C. 1881. 

V. EuEonoN OF ComnssioNEBs. 

102. On the contestation of an election of 
school commissiouexs. Held that where an 
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election of school oommiBsioner has been held 
under circmnstances which are imusual, and 
which lead the Court to believe that there 
has been a surprise of the electors and that 
the^ have been debarred from exercismg 
then* right to vote the election will be an- 
nulled. Sauv^ dt Boileau, 6 L. N. 257 & 27 
L. C. J. 359, Q. B. 1882. 

103. And it is necessary that five electors 
should demand a poll in the case of an elec- 
tion of school commissioners. lb. 



VI. EHOAOBMBNT of TSACHBXtS. 

104. The plaintiff a school teacher alleged 
that the defendants four of whom were 
school commissioners combined together to 
injure her and with that object in view in 
September, 1878, maliciously and forcibly 
removed the windows and doors of a portion 
of the school house which she was in the 
occupation of as school teacher, as well as the 
stove pipe which served for the whole house 
thus rendering uninhabitable the other por- 
tion of the school house in which she was 
living, and causing her damage, for which she 
demanded a joint and several condemnation 
against the defendants. The acts complained 
of were admitted, but were attempted to be 
justified by the plea4;hat plaintiff was not 
under engagement at the time and had no 
rights in the premises. It appeared tjjiat on 
the 3rd of April the school commissioners 
passed a resolution offering her the engctf e- 
ment at the reduced salary of $120 and mis 
offer was regularly communicated to her on 
the 4th. On the 12th. after a meeting at 
which it had been virtually decided not to 
decide as to the engagement of a teacher 
until the rate payers had been consulted, 
some of the commissioners went to the pl^n- 
tiff and pressed her to accept or revise then 
and there and she refused. On the 15th the 
meeting of the rate payers was held, and 
after it had been decided that they would 
have no model school and that consequently 
the plaintiff would not hove the advantage 
which she had reason to hope for of being a 
teacher of a model school without reduction 
of salary, she came bef«re the meeting and 
declared that she accepted the offer which 
had been already made. At a meeting held 
the next day for the purpose of deciding 
upon the engagement of a teacher the plain- 
tiff acceptance in writing was laid before the 
meeting by the Sec-Treasurer and read, before 
any action was taken by the commissioners. 
The offer of the conunissioners of the 3rd 
April contained no limit as to the delay for 
acceptance and had not been withdrawn 
either on the 15th or 16th when the plaintiff 
accepted it. Held that the plaintiff' was 
legally under engagement as school teacher, 
was rightfully in the occupation of the school 
house and the defi^ndants had no legal justi- 
fication for committing the acts complained 
of. Deoarennes & H^U 7 Q. L. R. 252, S. C. 
R, 1881. 
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VII. LlABIUTT OP SBOBITABT TRBASUKBR OF^ 
rOS MOKET STOLEN. 

105. Action under the proyisions of 40 Vic* 
Cap. 22, Sec. 36 and 41 Vic. Cap. 6. Sec. 19, 
and by the Superintendant of Ftiblic Educa- 
tion against the Secretary Treasurer (respon- 
dant) of the School Commissioners for the 
Parish of St. Jean des Chaillons, and against 
his sureties to recover a sum of $140 alleged 
to have been received by the secretary trea- 
surer and not accounted for by him. The 
evidence showed that the government had 
transmitted by post for the school commis- 
sioners to the Secretary Treasurer, a cheque 
on the Montreal Bank for $163.51, which he 
received on the morning of the 11th August 
1878. He immediately attempted to have 
the cheque cashed but without success. He 
then informed the Chairman of the School 
Commissioners of the receipt of the cheque 
and of his unavailing attempt to have it 
cashed, adding that there was a pressing 
want of money to pay the school mistresses 
whose pajrments were long in arrears. The 
Chairman repHed to this communication that 
it was probable that he would go to Quebec 
the following day, in which case he would 
cash the cheque. On the following day the 
chairman took the cheque to Quebec and 
cashed it at the Montreal Bank. Out of the 
money so received he took $23.51 due to him 
by the School Commissioners and put the 
remaining $140 in hid pocket for them. On 
the evemng of the same day he went to a 
public meeting held in Jacques-Cartier Hall 
in Quebec where the $140 were stolen from 
him. He made an affidavit of the facts and 
set the police in motion to recover the lost 
money out without success. Subsequently 
the secretary treasurer prepared and sub- 
mitted to the School Commissioners a de- 
taOed statement of the receipt of $163.51 
from the government, and of this sum entered 
the loss of $140 ; this account so rendered 
was accepted and approved by the School 
Commissioners, and a sum which remained 
due to the secretary treasurer was paid to 
him. Held that there had been neither negli- 
gence or &ult on the part of the respondajit 
and that he was not responsible for the loss. 
Ouimet S VervilUy 7Q.L.R.34& 1 Q.B. R. 
66 Q. B. 1880. 

vni. Powers of Superintendant of Edu- 
cation. 

106. In 1865 the defendant was appointed 
Secretary treasurer of the municipahty of the 
township of Boxton and acted as such until 
the 4th Februarv 1877, when he resigned his 
office and a discnarge was given him by the 
commissioners releasing him from all liabili- 
ties thereunder. Subsequently to such dis- 
charge, on the 30th June 1877 a division of 
the territory of the township and school muni- 
cipality was made and there was erected 
two distinct school mimicipalities, that of 



the township of Hoxton and that of the 
village of Hoxton Falls. There was no divi* 
sion made of the assets of the original mu« 
ninality, but the plaintiffs representing the 
village of Roxton Falls made claim to some 
share therein, and among these assets as 
claimed by the new municipality, but not 
recognized by the old one, was a claim against 
the defendant arising as plaintiffs averred 
through the fraudident misappropriation by 
defendant of moneys belonging to the old 
municipality, and which should have formed 
parts of these assets of which plaintiff sought 
a share. These conflicting claims not being 
adjusted the matter was referred to the Su- 
perintendant, who named a delegate to make 
the necessary revision of the accounts which 
defendant had rendered, and upon which he 
had obtained his discharge. On tiie 15th June 
1881, the Superintendant rendered his deci- 
sion, criticizing the defendants account and 
ignoring his discharge obtained from the Com- 
missioners of the township, declared him to 
be a defaulter and to be indebted in a sum of 
$617.07. Held that the Superintendent of 
Education has no jurisdiction in the revision 
of the accounts of a secretary trea8iu*er of 
school Commissioners, whose resignation has 
been accepted, and a discharge granted him 
by his employers and the Superintendant of 
Education has no jurisdiction or authority in 
law to set aside a discharge granted to such 
Secretary Treasurer, but such discharge must 
be set aside by a competent tribunal imder 
the provisions of 40 Vic. Cap. 22, Sec. 36 as 
amended by 41 Vic. Ch. 6, Sec. 19. School 
CommisHoner8 of Roxton Falls and Beauehe- 
mtn, 27 L. C. J. 109, S. C.1883. 

107. And even supposing the Superinten- 
dent of Education has jurisdiction the Sta- 
tute. 41 Vic. Cap. 6, Sec. 16 can have no 
retroactive effect to enable him to revise the 
accounts of a secretary treasurer whose resi- 
gnation has been accepted and a discharge 
granted to him previous to the passing of 
said statute. lb. 

1 08. And the action to have the Superinten- 
dent of Education declared -executory Onder 
Sec. 16 of ch. 6 of 41 Vic. must show that the 
superintendent had the power to render such 
sentence, and that his jurisdiction appears on 
the face of the proceedings. lb. 

IX. Removal OF CouMissioNBRs. 

109. A president of school commissioners 
appointed under 0. S. L. C. Cap. 15, Sec. 59 
cannot be removed by the other commis- 
sioners before the expiration of the year for 
which he has been appointed. ViUeneuve df 
Charesij 1 Q. B. R 235, Q. B. 1881. 

X. RiOHTS OF TAX PAYERS WITH REOARD TO 
MONET ARISINO FROM SALE OF SCHOOL PROPBBTT. 

110. L'un des arrondissements scolaires de la 

Saroisse de Chiurlesbourg ayant 6t6 supprimS, 
fut divis6 en deux et joint auz deuz autres 



t 
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anondissements oontigiis. Le terrain de la 
maison d'6cole et la maison elle>mdme ftirent 
▼enduB par les commissairee, et le produit — 
line fois les dettes de cet arronolssement 
payees — ^fiit vers^ dans le fonds commim des 
ecoles de cette paroisse. Le demandeur 
Pun des contribuables de Parrondissement 
aboli, institua contre les commissaires 
d'ecoles une action pour se faare payer sa 
part afierente des deniers provenant de la 
vente du terrain et de la maison d^6cole. 
Held that the money belonged to the com- 
mon school fond and there was no such right 
of recovery. Aud^ d: Commissaires ^^coUide 
Charlesbourg 9 Q. L. R. 103 C. C. 1883 and 
Jobin A cSmmissaires d! Ecoles de Charles- 
bourg 9 Q. L. R. 312, C. C, 1883. 

XL SCHOLL TAXIS. 

Section 77 of the said act is amended by adding 
thereafter the following: 

*^ 77a. The school commissioners or trustees o^ 
asT manicipality may by resolution, passed hj the 
said commissioners or trustees by a two third's 
▼ote, authorize their chairman, and upon his refusal 
any other school commissioners to enter into an 
agreement with any person, partnership or com- 
pany, incorporated for carryinj; on any manufac- 
turiofi; or industrial undertaking whatsoever within 
the limits of such municipality, and commute for 
the payment annually of a certain determinate 
sum of^money, for a number of years not in any 
ease to exceed ten, all school assessments and 
rates that might be imposed on the buildings 
land and property occupied by such person, part- 
nership or company for the purposes of such in- 
dustry. 

'* Prorided such agreement or commutation so 
to be made be afterwards confirmed and ratified 
by said trustees or commissioner as aforesaid. '' Q. 
45 Vict Gap 29. 

Section 13 of the said Act 41 Viet., Cap. 6, is 
amended by adding, after subsection 5 b, the fol- 
lowing : 

** 5 c. It is lawful for the school commissioners 
and trustees in evtry school municipality, with 
the approral of the Lieutenant Governor in Coun- 
cil, upon satisfactory proof that the money to be 
leviea had been bona fide expended in the cons- 
truction of school houses, to impose a special as- 
sessment for the payment of debts contracted be- 
fore the passing of this Act, by the said Commis- 
sioners or trustees for the construction of the 
said School houses over and above the amount 
allowed by law, or for an^ informality ; and the 
amount of every such special assessment may also 
include the costs incurred by municipalities in 
suits respecting such previous assessment ; 5 d. In 
cases where a special assessment has been so an- 
nulled, the rate payers who have paid their share 
thereunder shall not have the ri^ht to be re- 
imbursed the amount so by them paid ; but in any 
subsequent assessment levied under this act for 
the same purpose credit shall be given them for 
the amounts so paid by them upon the assessment 
annulled. 

This clause shall not apply to assessments for 
the construction ofcommon schools. '' Q. 48 Vie. 
Gap 31. Sec 3. 

4. It shall be lawful for the superintendent to al- 
low school commissioners or trustees to levee upon 
real estate, situated outside the limits of a town or 
village, but forming part of the school municipa- 
lity of such town or Tillage, a tax of not less than 



one half of that levied upon real et lalta eompriaed 
with the limits of such town or Tillage, wheneTer 
deemed right and proper. 

XIL Sborbta&t Tsbasuxeb. 

Sec 63 of the said act is amended by adding 
thereto the following : 

* ' The secretary-treasurer may, under his signa- 
ture, from time to time, appoint an assistaat-ae- 
crctary-treasurer, who may perform all the dntiea 
of the oflice of secretary, with the same rifhta, 
powers and priTileges and under the same obliffa- 
tions as the secretFry treasurer himself, except aa 
regards security. '* In thecTent of a Tacancj In 
the ofiice of secretary treasurer, the assistant se- 
cretary treasurer shall continue to exercice the 
duties of that ofiice until the Tacancy is filled. 

" The assistant secretary treasurer shall enter 
into office as soon as he has reoeiTed written no- 
tice of his appointment and he may be remoTed or 
replaced at pleasure by the secretary treasarer. 
In the exercice of his functions, he shall act under 
the responsability of the secretary treasurer who 
has appointed him, and under that of the sureties 
of that officer. " Q. 45 Vict Gap. 29. Sec. 3. 



COMMUNAUTE See MARRIAGE 
CONTRACTS. 

I. Adultery of wife does not deprive her 
OF SHARE OF See MARRIAGE, Separation. 

II. Of property between consorts see 
MARRIAGE CONTRACTS. 



COMMUTATION 

I. Of shares in companies, See COMPA- 
NIES. 
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Act amending general Act See Q. 44-45 

Vic, Cai>s. 11-12. 

II. Action by Foreign Co. 

Must give security and JUe power of At- 
torney. 

III. Action on Notes of. 

IV. Calls. 

V. Capital OF. 

VI. Declaration to be filed by. 

VII. Election of Directors. 

VIII. Forfeiture of shares. 

IX. Interference of court with affairs 
of. 

X. Liquidation. 

XI. Powers of. 

To redeem shares. 
To sign notes. 

To transfer all the property of th^ Com- 
pany, 

XII. Powers of Directors. 

XIII. Powers OF Secretary. 

Xrv. Proceedings in fobfbiturb op Char- 
ter. 



161 COMPANIES JOINT STOCK. COMPANIES JOINT STOCK. 162 



XV. RxsoLirrioNB OP. 

XVI. Right op mbmbbes and cbbditors to 

nfSFBCT BOOKS. 

Xyn . Sbcubity for costs by. 

XVni. SlTBSORIPTION. 
XIX. SUBRBNDBB OF SHARKS. 

XX. Transfer of shares. 

XXI. Uninoorporatbd. 
XXIL Voting at hebtinos. 

XXin. Winding up of See C. 45 Vio. Cap. 
23 & C. 46 Vic. Cap. 23. 

U. Action by Foreign Co. 

111. In an action by a foreign company 
haying an office and place of business in this 
Province. — Held that they were nevertheless 
bound to give security for costs and file power 
of attorney. Singer Manufacturing Co, A 
Btaueage, 8 Q. L. R. 354 S. C. 1882. 

in. Action on Notes of. 

112. Where the defendants to an action on 
a note signed by their manager and Piesident 
pleaded a general denial toitlioui affidavit but 
made no enqudte, and the plaintin made no 
enquete, and judgment was rendered on the 
note. Held that it was incumbent on the 
plaintiff under the general issue that the 
persons signing were respectively Manager 
and President of the Company, and were 
legally authorized to make the note. Action 
dismissed aauf d se pourvoir. Delaney & St, 
Lawrence Steam Navigation Co. 8 Q. L. R 
92 S. C. R. 1882. 

IV. Calls. 

113. Action by the plaintiffs as assignees of 
the Canada Agricultural Insurance C^pany, 
for $200, amount of four calls. The first two 
calls were made by the directors of the Com 
pany prior to liquidation, the latter calls were 
made by the plaintiffs es quality as liquidators 
of the Company's affairs. Held that under 41 
Vic. Cap. 38,by which the Company was placed 
in liquidation the liquidators were duly quali- 
fied to make calls. Boss & Guilbaut, 4 L. N. 
415,S.C. 1881. 

114. Et qu'en I'absence de dispositions 
sp^iales, le fait qu'un avis contenant les de- 
mandes de versements, a ete mis & la poste 
a Tadresse des actionnaires sera une preuve 
suffisante de la demande de ces versements. 
Ross & Converse, 27 L. C. J., 143 & 6 L- N. 67 
Q. B. 1883. 

115. Respondent to an action for five calls on 
the shares subscribed bv him in the Company, 
appelant, pleaded that ne had subscribed the 
<k:tions only on the solicitation of the Compa- 
nions agent and on his express promise that he 
would never be called upon to pay. Held 
reversing the judgment of the Court below, 
and' without deciding as to the legality of the 
plea, that the respondant had not proved his 
allegations and on the contrary that the pro- 
duction by the Company of the secretary's cer- 



tificate that respondent held so many shares 
was sufficient proof of his liability to support 
the action. Stadaconalnsurance Co, & C<i>ana, 
2 Q. B. R 380, Q. B. 1882. 

116. In an action by liquidators for calls 
Held that the Company, now represented by 
the plaintiff, having accepted railway deben- 
tures in judgment of calls and disposed of the 
debentures, the plaintiff could not ask for 
the resiliation of this transaction, especially 
without offering back what had been received. 
Ross & Angus, 6 L. N.. 292 8. C. 1883. 

V. Capital of. 

Her Majesty by and with the advice and coa- 
sent of the Legislatare of Quebec enacts as fol- 
lows: 

The directors of any Company incoporated by 
special statute, may, if they see fit, at any time 
a'ftf r the whole capital stock of the Company shall 
hare been allotted and paid in but not sooner, 
make a bj-law for increasing the capital stock of 
the Company, to any amount which thej may 
consider requisite in order to the dae carrying out 
of the object of the Company ; Such by-law shall 
declare the number of the shares of the new stock, 
and may prescribe the manner in which the same 
shall be allotted ^and in default of its so doing, 
the control of such allotment shall be held to vest 
absolutely in the directors. Q. 45. Vict. Cap. 48 
Sec. 1. 

2. But no by-law, for increasing the capital stock 
of the Con(,pany, shall have any force ore ffect 
whatever, until after it shall have been sanctioned 
by a vote of not less than two thirds in amount of 
the tiharebolders, at a general meeting of the 
Company, duly called for considering the same, 
and afterwards confirmed by the lieutenant gaver- 
nor in council. 

3. At any time, not more than six months after 
the sanction of such by-law, the directors may 
petition the lieutenant governor to confirm tM 
same. 

With such petition they most produce such by- 
law, aud establish to the satisfaction of the At- 
torney General, so that he may report thereon, the 
due passapre and sanction of such by-law, and the 
6on^ Ude character of the increase of capital there- 
by provided for ; 

And to that end the Attorney General, or his 
deputy may take and keep of record any requisite 
evidence in writing, under oath or affirmation, and 
may administer every requisite oath or affirmation. 

4. Upon due proof so made, the lieutenant 
governor in Council may confirm the said by- 
law : and notice thereof shall be forthwith given 
bv the secretary of the Province in the Quebec 
Official Gazette ; and thereupon, from the pu- 
blication of such notice the capital stock of the 
Company shall be increased to the amount, in 
the manner and subject to the conditions set forth, 
in such by-law, and the whole of the stock, as so 
increased, shall become subject to the provisiooe 
of its acts of incorporation in like manner (so far 
as may be) as though everv part of the stock of 
the Company originally subscribed. 

5. There shall be pafd for the confirmation of 
such by-law, the same fee as is payable on supple- 
mentary letters patent, grauted and issued under 
the joint stock Companies Incorporation Act, 
(31 Vic. Cap. 26.) 

Her Majesty bv and with the advice and eon- 
sent of the Legislature of Quebec, enacts as fol- 
lows : 

Tne capital stock of all joint stock companies 
shall consist of that portion of the amount antho « 
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nsed 1)T the Charter, which shall hare been hand 
fde sabscribed for and allotted, and shall be paid 
in cash. 

The amonnt of paid np capital, Arom year to 
year, shall be published annnallj in a report to 
the snareholders of the Company. Q. 47 Vict. Cap. 
73. Sec. 1. 

The property accounts of a company shall re- 
present only the amount of the actual IxmA fide 
outlay necessary for the undertaking. No stock 
shall oe issued to represent the increased yalue of 
an^ property. Any such issue shall be null and 
yoid. Sec 2. The practice commonly know as the 
watering of stock, is prohibited and all stock so 
issued shall be null and yoid. Sec. 3. 

The capitalization of surplus earnings and the 
issued of stock to represent such capitalised sur- 
plus is also prohibited, and all stock so issued 
shall be null and yoid, and the directors consent- 
incr to such issue of stock, shall be jointly and se- 
yerally liable to the holders thereof, for the re-im- 
bursement of the amont paid for such stock. Sec 4. 

No company shall declare a diyidend the pay- 
ment of which infringes upon or lessens the ca- 
pital of the Company. 

No diyidend snail be declared or paid, which 
shall not haye been actually earned by the Com- 
pany. Sec. 5. 

The annual diyidend boweyer may be supple- 
mented or paid entirely out of the reserye fund, 
but payment of the dividend in this way, must be 
publicly announced to the shareholders at the an- 
nual meetinir, and dul^ authorized by a resolu- 
tion of the Company, in default of such resolu- 
tion, the directors of the Company yoting for or 
consenting to such increase shall be jointly and 
seyerally liable to the creditors of t)ie diyidend 
paid in excess of that actually earned. Sec. 6. 

Eyenr form and manner of fictitious capitaliza- 
tion of stock in any joint stock Company, or 
the issuing of stock which is not represented by 
a legitimate and necessary expenditure in the in- 
terest of such Company, and not represented by 
any amount in cash paid into the treasury of 
the Company, which has been expended for the 
promotion of the objects of the Company, is 
prohibited, and all such stock shall be null and 
yoid. Sec. 7. 

Should any diyidend be declared or paid in 
contrayention of any of the proyisions of this act, 
' the directors yoting for, or consenting to the pay- 
ment of such diyidend, shall be jointly and seye- 
rally liable to the creditors of such Company 
for the amonts so paid. Sec. 8. 

This act shall not haye a retroactiye effect. 
Sec. 9. 

VI. Dbolabation to BK riLBD B7. 

Her Majesty by and with the adyice and con- 
sent of the Legislature of Quebec, enacts as fol- 
lows : 

The words ;" and Insurance Companies" in 
the second and third lines of the first section and 
in the third line of the fifth section of the Act of 
this Proyince, 40. Yict. are struck out. Q. 45 Vie, 
Cap. 47. Sec. 1. 

2. Eyery incorporated Company carrying on 
any labor, trade or buisness in this Proyince, 
except banks, which fails to make and tile the de- 
claration required either by sec. 1 or by sec. 4 of the 
Act aboye mentiooed, incur a fine of four hun- 
dred dollars for each contrayention. 

3. The president, principal manager, or chief 
agent as tne case may be, of any such incorpora- 
ted Company, who fails to make and file sncn de- 

^ claration, as it is required of him by sec 6 of the 
act aboye mentioned, incurs a fine of two hun- 
\ died dollars for each contrayention. 



4 Eyery fine imposed by thb Aet iM rscoyei 
ble before any Court haying jurisdiction in ci^il 
cases to the amount of such fine, by any peraon 
suing as well in his own behalf as on behalf of 
Her Majesty, or by the Attorney General on be- 
half of Her Majesty. 

5. One half of all fines reeoyered belongs to th« 
party suing for the same, and the other half to tbe 
Crown and shall form part of the Consolidated 
reyenue fund of thn Proyince, unless the salt be 
brought on behalf of the Crown only, in which 
case the whole of the fine shall belong to the 
Crown for the uses aforesaid. 



VII. Election op Dirbotobs. 

117. Election of directors in a joint stock 
Company made at a meeting called by a cex^ 
tain number of shareholders, before the delay 
fixed by provisions of the Statutes of Canada, 
28 Vic. Ch. 32, for proceeding with such elec- 
tion has expired is illegal and irregular. Wtl- 
liamson & Demers, 12 R L. 71, S. C. 1881. 

VIII. FORFBITURB OF SHARBS. 

118. Action to have certain calls made by 
the directors of the Hochelaga Bank declared 
null and void, and certain resolutions by them 
under which the plaintifiT stock was confis- 
cated declared illegal, and to have the 
defendants ordered to restore the said stock 
and to register plaintifiT as owner of it. The 
judgment turned on want of notice. The 
cashier wrote to plaintiff three times : 1st 
that the bank will take legal proceedings to 
recover if he do not pay. &d. "If you do not 
pay the account will be sent to our attomeys 
for collection." 3rd. " If you do not pay tie 
directors will serve themselves as regard you 
to the privileges which the law gives them." 
Held insufficient. Bobertson d: Hochelaga 
Bank, 4 L. N. 315, S. C, 1881. 

119.. In an action to set aside the acts of 
Directors with respect to forfeiture shares. 
Heldf that the company, defendant, had the 
right to confiscate and sell shares on which 
the calls were not paid within the time fixed 
by notices regularly given. It was not neces- 
sary to mention the shares in detail in the 
advertisement of sale, nor to set forth the 
amoimt paid on each share. The intention 
of the directors to sell the forfeited shares as 
if all past due calls were paid up, and subject 
to the payment of all future calls, was regu- 
lar and legal. The action to set aside the 
forfeiture of shares, and to prevent the sale 
of the shares at public auction was dismissed. 
Oilman & Boyal Canadian Inauranee Cb., 7 
L. N. 352 & M. L. R. 1 S. C. 1, 1884. 

120. And in another case, — Heldf that the 
sale of the £. stock mentioned in the plain- 
tifTs declaration was regular and legal, and, 
moreover, the plaintiff having acquiesced 
therein, had no right to complain, and the 
defendants A., 0., H. and M. had no need of 
re-election as directors on the 7th of Februa- 
ry 1881, and such re-election did not legally 
affect their then status of directors until the 
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annuil meeting of the company in 1885. Gil- 
man it BoberUon, 7 L. N. 353, & M. Xj. A. 1 
S. C. 5. 1884. lb. 

121. And the remaining directors were all 
duly and legally elected at the meeting of 
^e company held on the 7th February^ 1884. 
and tdi the said directors were duly qualifiea 
under the charter of the company. lb, 

IX Imtbrfbrbnob of Coubt with affairs of 

122. The petitioners by agreement with B., 
ihe shareholder holding the majority of shares 
in a railroad company, obtained an option to 
acquire within two years a certain proportion 
of B.'8 interest, and in the mean tune no 
such option was declared, B. was to hold his 
shares as trustee for the petitioners, but he 
reserred the right to vote on the shares B., 
after obtaining large advances from petition- 
ersy became insolvent and left Canada, and 
petitioners applied for an injunction to pre- 
vent the annual meeting on the ground that 
as they were precluded from voting by the 
reservation to B., the meeting of shareholders 
would be controlled by the minority, and 
they asked that the status quo be preser- 
ved until their option expired: Held, that 
the petitioners had not established a case 
justifying the interference of the Court, and 
the injunction was dissolved. Stephen & 
Montreal, Portland <k Boston Railway, 7 
L N. 85, S. C. 1884. 

liQVIOATION. 

123. Notwithstanding the prohibition con- 
tained m C.45 Vic Cvp. 23 sec 33(1) the liqui- 
dator of an insolvent Company may take pro- 
ceedings either in his own name or in the name 
of the Company. Banqued! Hoehleaga is Mas- 
loa 7 L. N. 359, A M. L. R. 1 S. C. 62, 1884. 

XI. POWBRSOF. 

124. To an action for call on stock by the 
liquidators of an Insurance Company in liqui- 
dation the defendant pleaded that he had 
subscribed for 80 shares of the stock of the 
said company on which he had paid 10 per 
cent cash. That subsequently at a meeting of 
the shareholders duly called for that pur- 
pose it was decided in the interests of theCom- 
pany to authorize the managing directorto re- 
duce the capital from amillion to two hnudred 
and fifty tnousand dollars, by accepting a 
payment of fifteen per cent on the shares, 
and exchanging them with the shareholders 
for one quarter the number of shares fullv 
paid up. That defendant agreed to this 
arrangement and after paying up 15 per cent 
of his shares, making twenty five per cent 



(1) In all pnoeedingB connected with the Company 
ahqnidator is to be described as the Hqmdator of 
the (name cf company) and not by his mdividaal 
same only. 



gaid in all, he received from the Managping 
director twenty paid up shares for the eighty 
shares previously held by him ) that he did 
this in good faith and in pursuance of the 
resolution of the shareholders authorizing it. 
Tlie evidence of the liquidators went to show 
that if the arrangement had been fully 
carried out it would have realized a sum 
sufficient to pay all the liabilities of the com- 
pany. Held that the company without being 
specially authorized could not reduce its 
capital nor purchase, nor accept a surrender 
of its shares, and the transaction was there- 
fore ultra vires and void. Rosa & Fiset 8 
Q. L. R. 251, S. C. 1882. 

125. To Redeem shares, — ^The defendant 
was the holder of 70 shares in the capital 
stock of the Canada Agricultural Insurance 
Company. The capital stock of the Company 
was $1 ,000.000,of which at the time defendant 
subscribed for his stock, 10 p. c. had been 
paid up. In February, 1877, the Directors 
made a subsequent call of 10 p. c. but the 
Company being in difficulties it wan resolved 
to apply to Parliament for an act to reduce 
their capital stock to $250,000. As this would 
take some time a resolution was passed that 
any shareholder having already paid 10 p. c. 
upon his stock should have the option of 
paying 15 p. c. more and might then transfer 
the stock for which he had subscribed to the 
managing I>irector,who would transfer to the 
stockholder one fourth of the amoimt of stock, 
the same being tully paid up. Money was 
raised sufficient to pay up a certain amount 
of stock which was placed in the hands of the 
Managing Director for this purpose,and nearly 
one half of the Capital Stock of the Company 
was reduced in consequence. The plaintiffs 
were appointed Assignees of the Company 
under Chap.38,41 Vic. Canada, and proceeded 
to notified the commuted stockholders that 
they would not recognize the transfer so 
made. Held that a transfer of shares fixnna 
stockholder in a Joint Stock Company, which 
is made with the object and has the effect of 
reducing the Capital Stock of the Company 
is null, and all resolutions of the Company 
and of the Directors authorizing such transfer 
is illegal and uZ^avire«. Ross& Worthington, 
5 L. N. 140, S. C, 1882. 

126. To sign notes. — ^To an action on a note 
the defendant Company pleaded that the 
president who had signed the note was not 
authorized. Held that under the Company's 
Act 1877, Sec. 66, the burden of proof was 
on the defendant to disprove the authority 
of the President. Brice & Morton Dairy 
Farming Co,, 6 L. N. 171. S. C. R., 1882. 

127. To transfer all the property of the 
company. — ^During the progress of an action 
agamst the defendant for the balance of his 
subscription to the stock of the Company, 
plauitiff, an intervention in the nature of 
a reprise dUnstanee was filed setting forth 
that since the institution of the action by deed 
before notary the Company plaintiff sold 
and transferred for value to the intervening 
partiesi amongst other claims, the one sued for 
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in the present cause, with authority to con- 
tinue the trial against defendant either in 
plaintiff name or in the name of the interve- 
nants. The defendant answered that the deed 
of sale to intervenants was null as having 
heen made when the Company was no lon- 
ger in existence and in view of the liquidation 
of the affidrs of said Company ; that tne trans- 
fer comprised all the assets of t^e Company 
which could not be sold en bloc ] that it had 
not been legally authorized as all the share- 
holders had not concurred in it, but on the 
contrary a number of shareholders had pro- 
tested against it, and it was therefore made 
in fraud of the rights of shareholders and of 
defendant. By the evidence it appeared that 
the transfer had been authorized at a meeting 
of shareholders called for that purpose, and 
after tenders had been called for the sale of 
the assets of the Company. Per curiam. — As to 
whether an incorporated Companv has the 
right in virtue of a resolution passed at a meet- 
ing of its shareholders called for that pur- 
pose to sell its assets en bloc, it seems to be 
unquestionable; and whatever it is competent 
for the Corporation to do can be done by a 
minority of its members against the will of 
the minority. It follows from this that the 
power of a majority of the shareholders of a 
Company incorporated by charter or Act of 
Parhament is limited only by that chuter 
or Act, unless those who compose the majo- 
rity have restricted their powers by some 
special agreement. I. Idndley, Partnership 
& Companies, 612-613. Compagnie de Navi- 
gation Union & Christin, 4 L. N. 162, S. C, 
1880. 

XXII. Powers of Directors. 

128. In an action for calls Held that 

although the Directors who made the calls 
might not have been all duly qualified they 
nevertheless acted bona fide and their acts 
were not consequently null. Windsor Hotel 
Co^ and Date, 27 L. C. J. 7, S.C. 1881. 

XIII. Powers of Skcrbtary. 

129. Where the secretary of a Company, 
signed a deed of composition and discharge 
without special authority to that end. Held 
not bindmg on the Company. Bolt dk Iron 
Company S Gougeon^ 7 L. N. 40, S. C. 1884. 

XIV Proceedinfs in foreiture of Charter. 

130. Petition by the Attoraey-General, un- 
der C. C. P. 997, (1) praying that the defen- 
dants, for reasons given should be declared to 



have forfeited their charter. The case was be- 
fore the Court on the merits of an exception 
d la forme made by defendants on the ground 
that the proceeding should have been in the 
name of tne Attorney-General of the Provixice 
of Quebec. Held, that the Attorney-General 
for the Province of Quebec had a right to 
I petition, under C. C. P. 997 to have it decla- 
red that the Montreal Telegraph Company 
had forfeited their charter, horamger is Mont- 
real Telegraph Companj^, 5 L.N. 429, S,C. 1882. 

XV. Resolutions of. 

131. The resolution of a Joint Stock Com- 
pany duly certified as such and filed in the 
case can only be attacked by xmprobation. 
Desmarais d: Mutual Benefit Society ofi Jo- 
lietie, 12 R. L. 198, S. C. 1882. 

132. And where the resolutions or bj-laws 
of such company impose a general penalty 
for their violation and also a particular 
penalty for a particular violation, a particular 
penalty is the only one which can be imposed. 
lb. 

Right of members and creditors to inspiot 

BOOKS. 

133. The shareholders and creditors of a 
joint stock company have a right to demand 
inspection of the minute bool^ of the direc- 
tors ; when it appears by the evidence that 
said minute books may contain certain entries 
required to be kept in the company^s books 
under 40 Vic, cap, 43 § 36. (1) Anders & 
Hagar 6 L. N. 83, S. C. 1883. 



(1) In the following cases : Whenever any asso- 
cistion or nnmber of penoDS acts as a oorporation 
without being legally incorporated or recognized ; 

Whenever any corpomtion, public body or board, 
violates any of me provisions ol tiie act by which it 
is govemed, or becomes liable to a forfeiture of 
its corporate rights, or does or omits to do acts 



the doing or omission of which amounts to a sunken- 
der of its corporate rights, privileges and fianohiseB 
or exercises any power, fiimchise or piivilc^ which 
does not belong to it or is not conferred upon it by Uw: 
It is the duty of Her Majesty's Attorney General for 
Lower Canada to prosecute, in Her Minestys name, 
such violations of the law whenever ne has jgpod 
reason to believe that such facts can be estabnuied 
by proof^ in every case of public genenl interos^ 
but ne is not bound to do so many other case unkas 
sufficient security is given to indemnifjr the 
government against all costs to be incurrea upon 
such proceeding. 

(I) The Company shall cause a book or books to 
be kept by the Secretary or by some other officer 
especially charged with that duty, wherein shall be 
kept recorded.— A copy of the letters patent inoorpo- 
rating the company, and of any sup^ementaiy 
letters patent and of all by-laws thereof; The names 
alphabetically arranged, of all persons who are or 
have been shareholders. The address and callineof 
every such person, while such shareholder. The 
number of shares of stock held by each shareholder. 
The amounts paid in and remaining unpaid, respecti- 
vely on the stock of each sharehoMer ; The namsi^ 
addresses and calling of all persons who where or have 
been Directors of the Company, with the several 
dates at which each became or oeased to be such 
Director ; A book called the Register of Tranafiers 
shall be provided, and in such boMc shall be ottered 
the particulars of every transfer of shares in die 
capital of the Company. 



i 
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XVm. Sboitkity for costs by. 

134. A foreign company which has a place 
of business in the Proyince of Quebec is not 
bound to giye security for costs in an action 
instituted in this province. Vicioria Mutual 
Fire In8ura$iec Co. A Carpenter 4 L. N. 351, 
S. C. 1881. 

XWII. SUBSOEIPTION 

135. The defendant being sued for the balan- 
ce of his subscription to the stock of the com- 
pany plaintiffypleaded that the promoters pro- 
mised to take goods for the amount of the sub- 
scription and called them in en garantiey 
which being dismissed he further pleaded 
that the company had forfeited its charter 
by non user during three years and was 
therefore not in existence. Per curiam— ,The 
non-user of the charter during three consecu- 
tive years at one time is not applicable under 
the provisions of the Act 31 Vic. Cap. 25 Sec. 
32. It may be true that the Company, plain- 
tiff has been for three years without any 
books but during this same period the plain- 
tiff availed itself of its charter for the collec- 
tion of its debts and for the winding up of 
its affairs generally. Moreover it is very 
doabti^ if such a forfeiture as is claimed 
here has not to be declared before it takes 
effect Vide 1st Broom and Hadley^s Com- 
mentaries 586-7 and Articles 1016, 1017 and 
998 C. C. P. (1) Compagnie de Navigation 

Union S Christin 4 L. N. 162, 8. C. 1890. 

136. And on proof of the sale of all the 
assets of the Company to the intervenants 
together with the debts and claims defendant 
was condemned to pay the amount sued for 
to them. (2) lb. 

137. In an action for calls.-. jETeZd that a stock 
sabscription in a Company to be incorpora- 
ted is binding on the subscribers notwith- 
standing that the act of incorporation subse- 
quently obtained by persons other than the 

(1) The smnmons. for that purpose must be 
preceded by the presenting to the Superior Court in 
tenn or to s Jndg^ in vacation of a special informa- 
tftUL Anrntaiining coDclnsions adapted to the natoie 
of toe contnvention and soppoited by affidavits to 
the 8Btisiactio& of the Court or Judge, and the writ 
of smomons cannot issue upon such information 
vithoat the authorization of tne Court or Judge. 

lOld. Any pexson interested may bring a com- 
^aint whenever another person usurpSy intrudes into 
oriuilawfhlly holds or exercises ; Any pubUc office 
cr taj francnise or privilege in liower Canada : Ainr 
office m any oorporattion ex other public body or Doard, 
whether such office exists under the common hiw or 
vas created in virtue of any statute or ordinance. 

1017. Such complaint is brought before the Supe- 
nor GkHirt or before a Judge of Uie said Court, but 
the writ of summons cannot issue without leave of the 
Gooit or Judge obtained in the manner mentioned 
in art 998 and the same delays and formalities are 
obaoved in the proceedings as in the preceding sec- 
tun. 998 C. C. P. 

(2) See ante.. Art 127. 



subscriber, declares that the corporation shall 
consist of the persons named in the Act, of 
whom the subscriber is not one, and of such 
persons as should thereafter subscribe for 
shares in said corporation and notwithstanding 
that the person so subscribing never renewed 
his subscription, and never took part in any 
way in the affiurs of said corporation. Wind' 
sor Hotel Company & Date, 27 L. C. J. 7, 
S. C. 1881. 

138. To an action for caUs the defendant 
pleaded a variety of pleas, inter alia that the 
company was insolvent at the time the shares 
were transferred to him, that the transfer had 
been obtained by fraud, that the company 
was illegally incorporated, &c. Evidence 
that defendant fully imderstood the position 
of the Company when he accepted the trans- 
fer. Pleadismissedandjudgment for amount 
claimed. Colonial Building Association A 
Fletcher, 4 L. N. 374. S. C, 1881. 
' 139. To an action for impaid calls the 
defendant pleaded that the corporation had 
no legal existence for want of compliance 
with certain preliminary formalities. Held 
following Windsor Hotel Company and Mur- 
phy i\)as Windsor Hotel Company & Lewie (2) 
that defects in the organissation of a company 
cannot be pleaded in answer to an action for 
calL Cie de chemin defer depSage de Pointe 
aaire & ValoU, 4 L. N. 334, C. C. 1881. 

140. Judgment reversing Windsor Hotel 
Company (k Lewis (II Dig. 171, 162) reported 
at length, 26 L. C. J. 29 Q. B. 1881. 

141. Illegal acts on the part of the direc- 
tors of a company cannot be set up in de- 
fence to an action for calls by liquidators or 
assignees representing the creditors of the 
company. Ross & The Canada Agricultural 
Insurance Company (3) 5 L. N. 23, S. C. 1881. 

142. The defendant subscribed for one 
share in the capital of a company about to be 
incorporated. The name of the proposed 
companv was changed in the Act of incoipo- 
ration m>m the ^^ Lawlor " Manufacturing 
Company, to the Belmont Manufacturing 
Company and the list of shareholders filed 
in the office of the Provincial Secretary did 
not contain the name of the defendant. Heldy 
that the change of name, and the omission to 
insert the defendant's name in the list of 
shareholders were immaterial, and that the 
subscription was binding (4). Belmont Manu- 
facturing Company & ArlesSj 7 L. N. 50 and 
28 L. C. J. 117, S. C. 1884. 

XIX. Surrender of shares. 

143. The plaintiffs in their quality of as- 
signees of the Canada Agricultural Insurance 



a) II Dig. 171-160. 

<2) II Dig. 171-162, see Addenda to vol. II. 

(3) This is evidently a misprint, as the Canada 
Amcultural Insurance Company was really the 
pCintiff in these cases, for whom Roes k al. sued. 

(4) Beveised in i^peal 1 M.L.Rm Q. B. 340, 1885, 
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Gompanj instituted an action against defen- 
dant to recover four instalments of 10 per 
cent each on 10 shares which he held in the 
stock of the Company. The defendant plead- 
ed in substance tnat he had transferred his 
shares to the Manager of the Company for a 
consideration and l^been discharged. Held 
that unless specially authorized by its char- 
ter that the Company could not buy in its 
stock) nor reduce its capital, nor accept a sur- 
render of its shares in the hands of its share- 
holders, so as to discharge them from their 
responsabiUty and that the transfer thus 
pleaded by defendant was radically null and 
'' ultra vires " and was no answer to the 
action. Boss tt ah d: Duaahlonj 10 Q. L. R 
74, Q. B. 1883. 

XX. TraNSFBR OF SHARES. 

144. Where an opposition by a wife claim- 
ing certain shares in the Quebec street Bail 
way Company, as having been given to her 
by her marriage contract was contested on 
the ground that no transfer or change of 
name had been made in the books of the 
Company. Held that in the absence of any- 
thing in the charter or by-laws of the Compa- 
ny to that effect that it was not necessary to 
prove the property in the wife. Whitehead 
& McLaughlin. 8. Q. L. R. 373. S. C. R. 1882. 

XXI. UmirOORPORATED. 

145. ProeeedingM against — Petition under 
Art. 997 C. C. P. (1) to restrain defendants 
from acting illegally as a corporation under the 
name of the Silver Plume Mining Company, 
plea that defendants were a private associa- 
tion and never held themselves out as a 
corporation to the knowledge of the relator. 
The proof was that they were regularly orga- 
nized as a company. The capital was set 
down as a million divided into 10,000 shares, 
one of the defendants was President another 
Vice President another secretary and others 
directors ; under the constitution and by- 
laws the stock was to be issued to a trustee 
who was to sign all transfers and certificates 



(1) In the following cases ; whenever an^ associa- 
tion or number of persons acts as a corporation with- 
out being legally incoiporated or recognized ; when- 
ever any corporation public body or board, vio- 
lates any of the provisions of the acts bv which it is 
governed or becomes liable to a forfeiture of its 
nghtSi or does cff omits to do acts the doing or omis- 
sion of which funoonts to a surrender of its corpo- 
rate rights privileges and franchises or exercises any 
power, finmchise or privilege which does not belong 
to i^ or is not conferred upon it by law : It is the 
duty of Her Mige8t;^'8 Attomey General for Lower 
Ganada to prosecute m Her Kigesty's name such vio- 
lation of the law whenever he has ^y(A reason to be- 
lieve that such fiicts can be established by proof in 
any case of public and general interest, but ne is not 
bound to do 80 in any other case unless sufficient se- 
gUrity is given to indemnify the government 
.._ . ..« costs to be incurred upon such prooeedings, 



to shareholders ; by Art 1 of the constitution 
the Company was to be a corporation, and by 
Art. 7 it was to have a corporate seaL Cer- 
tificates were issued with tne corxxmite aeal 
showing the number of shares which each re- 
presented. Per Curiam, — ^The Court has 
no difiiculty in deciding this case. The 
constitution of the Company shows it to 
be a corporation. It has a corporate seaL It 
has a board of directors with powe^ to make 
by laws. All these circumstances diew that 
the defendants have assumed to act as a cor- 
poration and imder the Art in question was 
clearly illegal, and the conclusions of the At- 
torney General should be granted. (1) Attor- 
ney General & Dorian 4. L. N. 108. S. C, 1881. 

XXII. YOTINO AT MBBTINOS. 

146. Where a shareholder asked for an 
interim order to restrain persons from voting 
on certain shares, and it appeared that the 
shares had been held by the defendants for 
more than a year, to the knowledge of the 
petitioner, an injunction was refused, more 
especially as the petitioner had a remedy by 
quo warranto, if he were wronged by an ille- 
gal vote. Oilman is Eobertson, 7 L. N. 60, S. 
C. 1884. 

XXIII. Winding up of. 

147. The pliuntiff sued defendant and took 
a seizure before judgment in the hands of the 
Niagara District Fire Ins. Co., against which 
the defendant had a claim for loss. The 
plaintifiTobtained judgment against the defen- 
dant and the Insurance Company by default. 
In execrution he took a new seizure of some of 
the members of the Company, who were indebtr 
ed to him. The Receiver intervened setting 
up his appointment in the Court of Chancery in 
Ontario, the incorporation of the Company and 
its insolvency. The defendant previous to this 
had filed his claim and the pretention of the 
receiver was that the plaintiff could only be 
substituted in the place of the defendant and 
receive his dividend. The plaintiff contested 
this intervention upon a number of grounds 
of a formal character by which he attacked 
the appointment and status of the interve- 
nant. Held that the Courts of the Province 
to which the Company in liquidation belonged 
had the sole ri^t to take cognnizance of any 
defects in the status of the receiver. Pacaud 
& Foumierj 10 Q. L. R., 54, S. C. R. 1883. 

148. And held also that the Receiver so named 
could only ester enjugement in this Province by 
alleging and proving his appointment, and the 
law which authorizes him to exercise that 
right in the Province in which he was ap- 
pointed. 26. 

149. Heldalso that the claims which a corpo- 
ration, belonging to another part of tiie 
Dominion, possesses in this Province are mo- 



(1) Confirmed in Q. 6. 4 L. N. 872. 
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veables wMch may be seized in execution 
of a judgment of the Courts of this Province, 
and the money arising from them may be 
distributed according to the rights of the 
creditors in this Province, and the person 
appcnnted by a Court outsiae of this Province 
to liquidate the affidrs of such a Corporation 
cannot oppose the seiziu*e and distribution of 
such claims. lb. 



COMPARUTION— S(?(? PROCEDURE 

APPEARANCE. 



COMPENSATION. 

I. Of attornets costs. 

n. Of debt due the Crown. 

lU. Of unliquidated damages. 

rV. Right of. 

V. When lies. 

I. Of attosnets costs. 

150. The costs due on a judgment may be 
legally paid to and compensated by a. debt 
due by the Attorney of record of the party to 
whom such costs are awarded, notwithstand- 
ing that such costs have not been awarded 
by distraction to the attorney, in the absence 
of proof by the client that he had paid his 
attorney's costs. Kilgour & Harvy^ 27 L. C. J. 
138, 8. C. R., 1882. 

II. Of debt dub the Crown. 

151. In the distribution of a lot of land the 
Crown was collocated for $140, capital of a 
life rent which it had on the property and 
$226.80 arrears for 27 years. This was oppos- 
ed by another hypothecary creditor on the 
ground that the Crown has no greater priv- 
ilege than a subject, and could therefore only 
claun for five years. Held that while the 
Crown had a right to be paid the entire 
amount due as against the debtor of the 
arrears that it had no greater privilege than 
the individual and the collocation must be 
reformed. Banque Nationale d: Davidson. 
8 Q. L. R 319, S. C, 1881. 

IIL Of unuquioatbd damages. 

152. Action to recover freight under a 
charter party. Plea inter alia that the 
cargo was damaged by plaintiffs &ult, and 
the freight should be compensated by the 
damage t>ro tanio, Demurreci to on the ground 
that a plea of compensation for damaee will 
not lie agamst a liquidated claim. Per Cu- 
riam^^ overrule the demurrer. It is merely 
a matter of form and under our procedure 
quite unimportant It may be admitted that 
the demurrer would lie in England, but un- 
less the English procedure is to govern here 
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I must adhere to our practice of aUowing 
easily liquidated damages to be made ground 
of compensation. The case of Oahtrty A 
Torrance (1) is directly in point The judg- 
ment there, in express terms, allowed the 
plea of compensation for damage against the 
action for freight. Bozzo & Moffatt and Na- 
deau & Charrette. 4. L. N. 61., S. C. 1881. 

IV. RioHT of. 

153. The debtor of a partnership, when 
sued after the dissolution of the partnership, 
may set upon compensation, a deht due him 
by one of the partners. Oauthier & Lacraix. 
12 R. L. 508, Q. B. 1868. 

154. Action to recover the amount of a 
cheque given by the defendant to plaintiff for 
the amount of $3,333.24, of date 4th February 
1880, for part of the price of a piece of land ; 

?lea of compensation for the amount of $5,- 
90.96, consisting of the following items: 1. 
$414.16 for commutation money in favor of 
the Seminary of Montreal. 2. Corporation 
assessments paid by defendant for plaintiff, 
$979.96. 3. 1,000 bemg the amount of a pro- 
missory note paid by defendant on the 3l8t 
of March 1880, in discharge of the plaintiff. 

4. $1,632, being £408 contained in a discharge 
and subrogation of date, 25th April 1866, by 

5. D. to defendant who paid him this stun as 
surety for plaintiff. The pretentions of the 
plaintiff were : 1. That Defendant could not 
oppose in compensation any of his claims, 
because the action was founded upon a che- 
que given in pajrment of the price of a 
piece of land, and anterior claims could not 
be set up in compensation, nor subsequent 
claims not clear and liquioated. 2. That all 
the pajTments that he could make for plain- 
tiff, were made with the moneys of plaintiff 
which he had in hand to the amount of more 
than $100,000. 3. That he owes to plaintiff, 
and owed at the date of these pretended 
payments, the three written acknowledge- 
ments ofl873, 1874, for $2,881, $1,050, 1,000, 
with interest, further $1000, brewery, Ac. 
Per Curiam. — What the defendant may have 
paid for the Plaintiff will enter into the ap- 
count which he owes him, and what is now 
claimed is beyond the particulars of this ac- 
count. It was part of the price of the land con- 
sidered as paid cash by a cheque. The Court 
is of opinion that the sum of $41 4 for commu- 
tation,and the sum of $979.90 for taxes, should 
go in deduction of the cheque sued upon, but 
no others. Dorion & Dorion, 5 L. N. 130, 
S. C. 1882. 

155. An account for services rendered by a 
working laborer may be set up in compen- 
sation of an amount due as interest on 
money lent. Corporation Ste Marie Monnoir 
& Brunelle, 12 R. L. 110, S. C. 1882. 



a) 6 L. C. J. 318. 
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156. The defendant ordered hameBS to 
be made by a harness maker named P. P., 
made the harness and delivered it to the 
defendant, the price being $30 : nothing being 
said as to the tmie or mwle or payment. P. 
having learned or suspected that the defen- 
dant was the holder of a note against him 
made in favor of one B. he transferred to 
plaintiff the claim for the harness. This claim 
was duly served on defendant, and plaintiff 
immediately took action. Defendant pleaded 
to this action that at the time of making 
the harness he was the owner of the note re- 
ferred to, whereas on the other hand the proof 
showed that plaintiff' had given no considera- 
tion for the claim for the harness, and was 
only Aprite nom for P. ^eJd maintaining the 
action that a creditor who buys from his debtor 
on pretence of going to pay cash woidd 
afterwards set up some clami in compensa- 
tion is not in good faith, and the compensa- 
tion will not be allowed. Daousi A Oeoffrion 
12 R L. 401, C. C. 1 883. 

157. According to the rule governing com- 
pensation, a clami of the defendant which 
was for money lent, was held not to be of the 
same nature as the claim of the plaintiff, 
which was for the return of a pledge, and 
compensation between them will not lie (1). 
Pauti & Senecal 28 L. C. J. 161, S. C. 
1884. 

158. Merits of an answer in law to a plea 
of compensation. The action was to recover 
the sum of $398.89, amount of a piece of 
land. The plea set up an indebtedness by 
plaintiff as universal legatee of the alleged 
debtor of $1,022, consisting of: 1st. $111.25 
arising out of certain joint transactions bet- 
ween defendant and oeceased. 2nd. $206.17, 
paid out by defendant for deceased. 3rd. 
$519.60, money received by the deceased to 
the use of defendant. 4th. $185.25 amount 
of a bill for professional se 'vices rendered by 
defendant as a medical man to the deceased. 
Held thAt an indebtedness arising out of an al- 
leged joint transaction between the defen- 
dfuit and a deceased person, cannot be plea- 
ded in compensation to an action by the uni- 
versal legatee of the latter for a prix de 
vente. Martin & Dansereauy 7 L. N. 109, 
S. C. 1884. 

159. But monies paid out by defendant for 
deceased ; monies received by the deceased 
to the use of defendant, and the amount of 
a bill for professional services rendered by 
the defendant as medical attendant to the 
deceased, may be pleaded in compensation 
to an action of the nature mentioned above. 
Ibid. 

V. WhKN UBS. 

160. Action for $41.02, instituted in the 
Superior Court, commenced by issuing a ca- 
piaSf August 10, 1880, followed by a seizure 
on the 27th of the same month. A capias 
had fir^t isiued in July, returnable in August, 



(1) In appeal. 



but the plaintiffs, fearing that their procee- 
dings were irregular, discharged the defexi. 
dant from arrest, and took out a second writ. 
Held that a claim of unliquidated damages 
ex delicto, e. g., damages caused by wrong- 
ful issue of eapiaSf cannot be pleaded in 
compensation to an action for goods sold. 
Lncke A Wood. 6 L. N. 98. S. C. 1883. 
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COMPTE. 
I. Action bn bbddition db see ACTION. 



CONDITION PRECEDENT— See 

SALE. 



CONFESSION. 

I. Op judgment See JUDGMENT, PROCE- 
DURE. 



CONFISCATION. 

1. Of pbopbrtt to cbown. 

Her Majesty by and with the advice and consent 
of the Legislature of Qaebec enact as follows : 

Property that has devolved or shall devolve, 
upon the Grown by eBcbeat,and property confisca- 
ted for any cause whatever, except for crime are 
under the control of the Commissioner ef Grown 
Lands. Q. 48 Vict. Gap. 10, Sec. 1. 

Such property may be sold, ceded and transfer* 
red by the Lieutenant Qovernor in Gouncil upon 
such conditions as he may impose. See. 2. 

The Lieutenant Governor in Council may also 
dispose of the whole or part of such property gra- 
tuitously, with or without conditions, in favor of 
any person whatever, with the view either of trans- 
ferring it to some person having claims to exercise 
or equitable rights against the person who had 
been proprietor, or to carry out the intentions or 
wishes of such person, or to reward those who 
discovered or made known the existence of such 
property. Sec. 3. 

Tne Lieutenant Governor in Gonncil may also 
dispose of gratuitously, or by onerous title, in the 
manner regulated by sections 1 and 2, of this act, 
all interest in, rights over or pretention to the 
said property ; and the transferree may in his own 
name apply to the courts to be placed in possession 
and adopt all proceedings which the crown might 
adopt. Sec. 4. 

This act shall not apply to confiscated oi es* 
cheated property with respect to which there exists 
special statutes. Sec. 6. 
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CONFLICT OF LAWS 



L Iir 
RANGE. 



MATTBBS OF IlfBTTSANOE See TSSV- 



CONFUSION 

L Whbv ABisfls See PAYMENT Dblboa- 
noiroF. 



CONGfi DBFAUT— See PROCBDURB. 



CONJUNCTIVE AND DISJUNCTIVE 
—See CAPIAS 



CONSEIL DE FAMILLE 5ee FAMILY 

COUNCIL. 



CONSEIL JUDICIAIRE See JUPICI 
CIAL ADVISER 



CONSENT 

I. CASmor BB INFRRRED FBOM KNOWUBDOB 
WBBM THE OOKSBNT aHOULD BB IK WRITINO. 
n. Of OIBL nOIATBBlAL WHBN UNDER AGE. 

I. Cannot be tmfbbred from knowledge 

WHERE THE CONSENT SHOULD BE IN WRITING. 

161. The statutory requirement applicable 
to inaurance in mutual insurance Companies 
that the consent of the directors to a double 
insuranoe must be signified by an endorse- 
ment on the policy or other acknowledgment 
in writing is not satisfied by a mere Imow- 
ledge by the insurers of other insurance. 
Du8iin is Hochelaga Mutual Fire Insurance 
Company, 4. L. N. 295, S. C. R. 1881. 

II. Of girl imuatbrlal when under age, 

162. Prisoner was indicted under 32-33 
Vic.) Gap. 20^Sec. 53,for an attempt to commit 
rspe on a child between 10 and 12 years of 
ig9. On the part of the defence it was 
attempted to prove that the girl had had 
connection with other young persons, and 
that she had consented to the alleged acts of 
the prisoner. Held that the consent of the 
child was immaterial and that therefore evi- 
dsQce of such consent would be rejected. 
Rtffina ^ Faquei, 9 Q. L. R 351, Q. B., 1883. 



CONSERVATORY ATTACHMENT 
See ATTACHMENT 



CONSIDERATION. 
I. For Bill or Notes, see BILLS, &9, 



CONSIGNEE-Se€ AFFREIGHTMENT, 

CARRIERS. 



CONSIGNOR— See AFFREIGHMENT, 

CARRIERS. 



CONSORTS. 
I. Liability of, see MABRIAGE. 



CONSTITUTION OF CANADA— 5ee 
LEGISLATIVE AUTHORITY. 



CONTAGIOUS DISEASES. 
I. AoT RESPECTING. See 
C. 4849 Vict, Cap. 70. 



CONTEMPT OF COURT. 

1. Bt newspapers. 

XL Seryioe of MOTION for. 

III. What is. 

I. By newspapers. 

163. Dining the trial of a contested elec- 
tion petition a rule issued against a news- 
paper called the Nouvellisiej for criticisms 
reflecting on the conduct of the Judge during 
the trial of the case. Held discharging the 
rule but condemning the proprietor to pay 
costs, that the Press has a right to criticize 
the legality of a decision by the Court, but if 
it departs from the truth, it would be liable 
for contempt. Dussault & BelleaUf 10Q.L.IL, 
247, S. C. R. 1884. 

II. Seryice of motion for. 

164. Where a motion against witnesses for 
contempt was served on the 7th and returned 
on the 8th, held that there should have been 
a clear day's notice. jFVitr d; Cassels, 4 L. N. 
102, S. C. R. 1881. 

H 
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III. What is. 

165. A bailiffwho proceeds to sell the goods 
of defendant notwithstanding the fact that 
oppositions have been filed, and that the pro- 
tnonotary has made an order to suspend pro- 
ceedings is guilty of contempt of Court. Leroux 
A Deslauriers, 4 L. N. 173, S. C. 1881. 

166. A Defendant who under pretence of 
desiring to make a settlement, induces a bai- 
liff charged with a writ of execution against 
him to refrain from making a seizure, and 
accompany him to the plaintiff for that pur- 
pose and in the interval removes a portion 
of his goods is in contempt of Court and will 
be ordered to be imprisoned until the whole 
amount is paid. Boss d: O'Leary^ 6 L. N. 173, 
S. C. 1883. 



CONTESTATION. 

I. Of attachment. See ATTACHMENT. 

II. Of bbport of distribution. See DIS- 
TRIBUTION. 



CONTINUANCE. 
I. Of aotion, see PROCEDURE. 



CONTRACTS. 

I. AOOEPTANOB OF. 

IL Bbeagh of. 
in. Immoral. 

IV. Implied. 

V. Induced bt fraud. 

VI. In fraud of creditors. 

VII. Injunotion granted for brbaoh of. 

VIII. Interpretation of. 

IX. Misrepresentation. 

X. Performance of. 
XL Privity of. 

xn. Proof of fraud in. 
XIII. Rights of parties to. 

I. AOOEPTANOE of. 

167. The plaintiff, being indebted to a 
Bank, wrote to the manager, proposing a 
compromise. The Bank stated that they had 
agreed to accept the proposal '^ with some 
sGght modifications.'' A notarial deed was sub- 
sequently executed containing considerable 
modifications of the original proposal. Held 
that the terms of the deed must prevail, bad 
fjuth not being proved. Macdonald A Mer- 
chants Bank of Canada, 5 L. N. 127, S. C. 
1882. 

Breach of. 

168. Action of damages against the lessee 
of the Q. O. ik 0. R. R. for breach of contract. 
The defendant agreed to run the railroad 



trains between Hochelaga k Calumet^ in con- 
nection with a steamer run by pkinliff' 
between Ottawa and Calumet. The chief 
complaint was that defendant had failed to 
provide a proper wharf and shed at Calumet 
or to deepen the channel so as to allow his 
steamer to approach the hmding place ; that 
on or about the 18tb June he had suddenly 
changed the hours of departure and arrived 
of hb trains so as to break the connection 
with plaintiff to his great damage, and he 
had also broken his agreement as to an 
excursion train on the Queen's birthday in 
1877. Evidence that defendant changed the 
hours of his trains as complained of without 
the consent of plaintiff, and in a manner 
which was not justified by the contract 
Damages to the extent of $105 aUowed. B^- 
court is Macdonald, 4 L. N. 226, S. C. 1881. 

169. The plaintiff complained of the non- 
delivery of a manteau. It was alleged that 
in September, 1880, this manteau was deli- 
vered to defendants, to be finished on or before 
the 24th of November ; and that there was 
also a muff to be delivered for $17. The sum 
of $89 was to be payable by plaintiff on deli- 
very. The sum of $100 is claimed for incon- 
venience and damages owing to non-delivery, 
and the conclusions are that defendants be 
held to deliver, and in default to pay $150 
for value of the manteau, and $100 damages. 
Held, that the contract to deliver on the 24th 
was not proved^ and there was no ground for 
damages. Action dismissed. Beauvais d: 
Lanthier;5 L. N. 194, 8. C, 1882. 

170. An action for damages for non-exe- 
cution of the following contract : — '^ Mont- 
real, October 26th, 1880. I agree to deli- 
ver 50 tons first-class merchantable hay, 
at $12 per ton, to Mr. Charles Larin, in bis 
yard, delivered as required, till the 1st of May, 
J 881." The plaintiff declared upon this that 
the defendant was often required to deliver 
but he never got more than 23 and one-third 
tons which he paid for ', and that on the 23rd 
May he protested, and required delivery of 
rest. That at the stipulated time of delivery 
1st May 1881 hay was worth $16 a ton, so that 
he lost the chance of making $3 a ton, and he 
sued for that difference on the 26 tons not 
delivered, making with the cost of his protest, 
$84. Per curiam, — It appears to me that the 
defendant here undertaking to deliver when 
required within a certain time, and at a cer- 
tain price, must be held to have contem- 
plated being able to buy below that price 
(so as to make a profit) up to that time and 

no longer ^Therefore the demand made by 

the plaintiff on the 23rd was too late. Besides 
this in order to prove his damages the plain- 
tiff was bound to show the increased price of 
hay at the time of the breach which was on 
the Ird May and he only shows the price on 
the 23rd May. Action dismissed. Larin S 
Kerr, 5 L. N. 163, S. C, & 218 S, C. R., 1882. 

171. Jug€, que I'acheteur qui poursuit le 
vendeur pour lui faire passer titre, et qui con- 
clut & ce que, k son refus, le jugement vaille 
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titre, doit d^poser, avec son action, la partie 
de priz qu'il dit Stre payable k la passation 
de Facte de vente ; mais qu^il n'est pas oblige 
k ce d6pdt, s'il limite sa demande a Tez^cu- 
tion d^un titre ou k des dommages. Marcoux 
& Nolan. 9 Q. L. R 263, S. C. R. 1883. 

172. The Plaintiffs in Montreal were bound 
by a contract to pay for the goods supplied 
by Defendants in Scotland upon receipt of 
inyoice and biU of lading. They failed to pay 
for one lot until 15 days after receipt of bill 
of lading. Held that the defendants were 
justified in cancelling the contract. Russell 
& Maxwell, 6 L. N. 91, S. C. 1883. 

173. Where S. transferred to H. his inte- 
rest under a contract in consideration of the 
deliyery to him of certain railway bonds, and 
S. afterwards repudiated this transfer and 
himself collected the claim so transferred, 
but still retained the bonds. Held^ reform- 
ing the judgment of the Court below (1) that 
the condemnation in default of returning the 
bonds should be to pay the actual value 
thereof as established by the evidence, and 
not the par or nominal value. SenScal & 
HatUmy M. L. R, 1, Q. B. 112, 1884. 

III. Immoral. 

174. A sale of goods for future (ielivery 
admittedly macfe without any intention on 
the part of the seller to deliver, or on the 
part of the purchaser to receive delivery of, 
and on the understanding that the parties 
should settle with each other at the period 
fixed for delivery by the one party paying to 
the other the difference between the price 
of sale and that which might prevail at the 
period fixed for delivery, is a mere gambling 
transaction and therefore illegal null and 
void, Shaw & Carter^ 26 L. C. J. 151, S. C, 
1876. 

175. Where a person had transactions 
with a stock broker for the purchase and sale 
of stocks on his account, and it was perfectly 
understood between the parties that the 
operations were fictitious, and that there 
would be no delivery of the stocks, but 
merely a settlement of the differences of 
prices, Held, that this was a gambling trans- 
action, and that the consideration of a cheque 
given to the broker in the course of such 
transactions was illegal, and an action would 
not lie to recover the amount thereof. (2) Fen- 
iricifc & Ansdl, 5 L. N. 290, S. C, 1882. 

IV. Impubd. 

176. The plaintiff had long been the defen- 
dant's notary, and had charged and been 
paid for his professional services, and spe- 
cially for deeos similar to those for which he 
roed, according to the value of the work 
done a much less sum than the tariff rate 
would have allowed. A difference having 
arisen between the parties, the plaintiff 

(1) 6 L. N., 220. 

X2l And see MaedaugaU 4- Demers, GAMBLING 
TlUQ^SACTIONS. 



demanded payment, and, being refused, 
brought suit for the value of professional 
services rendered previous to the quarrel, at 
the rate allowed by the tariff and which, in 
one instance, made the charge over $80 
instead of $4, which he had demanded and 
been paid previously for a deed similar, 
though somewhat more complicated, and for 
a larger amount. The defendant pleaded an 
implied contract, based upon the previous 
dealings, to charge, not according to the tariff, 
but for the real value of the services rendered 
as indicated by previous charges and tendered 
the amount. Held that the charges pre- 
viously made constituted a tacit undertaking 
not to demand the tariff rates for other 
deeds of the same description without pre- 
vious notice of such intention. Andrews & 
Quebec d: Lake St John RailwcM, 9 Q. L. R. 
53, S. C, 1882. 

V. Induced by fraud . 

177. Where shares were sold, purporting 
to be the shares of an incorporated company, 
when, in fact, no such corporation was in 
existence, the error into which the purchaser 
was led was held sufficient to annul the con- 
tract. Chretien d: Crowley, 5 L. N. 268, & 2 
Q. B. R., 385, Q. B., 1882. 

178. The defendant mortgaged certain pro- 
perty to the plaintiff, the amount of which 
was to be paid in butter tubs in monthly pay- 
ments. Shortly afterwards defendant sold 
the property to one J. B. F. Yfith faculty de 
rimSrS, but making no mention of plaintiff's 
mortgage. F. discovering this, with the aid 
of defendant and his son L., endeavored to 
compel plaintiff to give him priority upon the 
load — threatening to prosecute plaintiff crimi- 
nally for having forged the name of defendant's 
son L. to a promissory note. Yielding to 
this threat, which was made under circums- 
tances and by the aid of accessories calcu- 
lated to more eli'ectually intimidate him the 
plaintiff signed a discharge and accepted a 
new obligation from defendant by which the 
monthly payments of butter tubs was to 
continue until the claim was extinguished. 
Held, that an obligation extorted by violence 
is null, and payments made to and received 
by the party seeking for the nullity of an 
obligation by suit on such gro\mds is not an 
acquiescence. Dugrenier v. Dugrenier, 6 L. N. 
234,-S. C, 1883. 

VI. In fraud of obbditors. 

179. A donation made by a father to his 
daughter at a time when he was perfectly 
solvent, but with a view to going into business, 
and securing him against any debts he might 
contract, was set aside at the suit of the 
assignee of the donor after his insolvency, 
although the creditors represented by him 
were all subsequent to the donation (2). Mur- 
phy d: Stewart, 12 R. L. 501, Q. B. 1868. 



(1) But per contra see authorities cited at the bot- 
tom of the above report. 
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180. Seventeen days after the date of the 
marriage contract, defendant made an assign- 
ment of his estate under the Insolvent Act 
1875. There was no evidence of bad faith on 
the part of the wife, the opposant. Heldth&t 
under Art 1034 C. C (1) the donation must 
be presumed to be fraudulent as regards the 
defendant. Held that although the wife was 
in good faith, a donation under such cir- 
cumstances is a gratuitous contract as much 
in favor of the donor as of the donee and 
must be set aside. Opposition dismissed. 
Behan & Erikson, 7 Q. L. R. 295, S. C. 1881. 

181. Where an insolvent transferred all 
his assets, &c. to others, on condition of their 
pa3ring the debts due by his estate, and of a 
bonus in the shape of a reduction of a claim 
of one of his debtors. Held th&t such contract 
was in fraud of his other creditors, and could 
be set aside on garnishee seizure without 
special action to that effect. Gillies vs. Kir- 
win, 12 R. L. 1, S. C. 1881. 

182. The right to set aside a contract in 
virtue of Art. 1032 C. C. (2) is without effect 
as regards third parties, in good faith. Nor- 
mandin & Normandin, 11 B. L. 59,S. C. 1882. 

183. A donation made by an insolvent to 
his son on pretence of paying him a salary 
for the time he worked with him after he 
attained his majority will be held to be gra- 
tuitous and made in fraud of his creditors. 
Lehlaoic & Qillin, 1 1 B. L. 341, S. C. 1882. 

184. And in an action to set aside such 
donation^ the nature of the claim and the 
notorious insolvency of the donor will be taken 
into account in establishing a fraud. 76. 

185. The plaintiff having taken saisie-arrSts 
against the sons of the defendant, they ans- 
wered that they had nothing. Nothing was 
done on these declarations for nearly two 
yeai-8, when the plaintiff by motion,unopposed, 
obtained leave to contest on the ground of 
fraud and collusion between father and sons. 
At the trial the sons admitted having known 
their £Either was injsolvent, and having taken 
some furniture from him on account of claims, 
they had against him but urged the lapse of 
time and the limitation laid down by Art. 
1040 C. C. (3). Held, in Review, reversing the 
judgment of the Court below, that there was 
no fraud, and if there was, tne plaintiff had 



(1) A gratuitous contract is deemed to be made 
with intent to defraud if the debtor be insolvent at 
the time of making it. 1034 C. C. 

(2) Creditors may in their own name impeach the 
acts of their debtors in fraud of their rights, accord- 
ing to the rules provided in this section. 1032 C. C. 

(3) No contract or payment can be avoided by 
reason of anything contained in this section at the 
suit of any individual ereditor, unless such suit is 
broujght within one year from the time of his 
obteming a knowledge thereof. If the suit be by 
assignees or other representatives of the creditors 
collectively, it must be brought within a year firom 
the time of their appointment. 1040 C. C. 



lost his right to contest by lapse of time. 
Richard is Miehaud, 8 Q. L. R. 244, S. C. R. 
1882. 

186. In May 1876, plaintiff sold to defen- 
dant certain effects including a Brussels 
carpet costing $93, and an oil cloth $26. On 
the 9th November of same year an action was 
iostituted by the plaintiff against the defen- 
dant for $114, being balance due therein and 
judgment rendered for the amount 12th 
December following. To a seizure of defen- 
dant's goods and chattels,including the carpet 
and oil cloth, the wife of defendant filed oppo- 
sition based on her marriage contract by 
which the goods and effects in question were 
conveyed to her as a donation thereunder. 
The marriage contract was entered into the 
18th of November 1876, or just nine days after 
the date of the action. Plaintiff contested 
the opposition on the ground that at the 
date of the marriage contract the defen- 
dant was utterly insolvent to the knowledge 
of the opposant and the donation was 
made for the purpose of defrauding the 
creditors of the defendant, more pwticu- 
larly the plaintiff^ from whom the defendant 
had pxurchased the said carpet and oil cloth 
fonmng part of the goods and chattels so 
given by the defendant to his wife, and now 
seized at the suit of the plaintiff. And in 
another case of similar character, it appeared 
that the defendant, by contract of marriage 
transferred all his property to his wife nine 
days after action was brought, but there was 
no assignment in insolvency, and no allegation 
of insolvency in the pleadmg; the contract 
of marriage was nevertheless held to be made 
in fraud of plaintiff' rights, and the opposi- 
sition of the wife based thereon was dismissed 
(1). Holliday & C<msiMne, S. C. 1884. 

VII. IXJUNOTION ORAXTBD FOB BBEACH OP. 

187. Action for an ii\junction, and an account 
and also in damages. The complaint set out 
an agreement of date 22nd Feoruary. 1877, 
by which the plaintiff undertook to mmish 
to defendants his dry brilliant body green, 
and also consented that his trade mark should 
be used by defendants for five years on the 
labels for said green, after it was ground by 
the Company in pure refined linseed oil. 
Plaintiff complained that the Company fai- 
led to furnish him with monthly ac- 
counts ; that the Company greatly adulter- 
ated the dry green furnished by Plaintiff, 
with divers iiS'erior materials, which took 
away the brilliancy of the green and impaired 
its coloring power, and more especially had 
used in such adulteration sulphate of Bary- 
tes and other inferior materials using said 
trade mark of plaintiff &c. Conclusion that 
the Company be eivjoined from using said 
trade mark upon any of said green so manu- 
factiu^ed by the Company, that they be con- 



(1) Loranger J. nnreported. 
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demned to furnish an account and to pay over 
&c On the evidence injunction granted as 
prayed for and general damages. Martin is 
Dominion Oil Cloth Company, 4 L. N. 237, 
S, C. 1881. 



VIII. Intsrprrtation of. 

188. Judgment in appeal in Beaudry d: 
LcM Cur€sj <fcc. (II Dig.^ 186-219) given at 
length, 25 L. C. J. 285, Q. B., 1880. 

189. The Respondants sold to the Appel- 
lant from 3CX) to 350 tons of coal subject to 
the condition that if at any time the opera- 
tions or business of the Company at the 
mines or on its Railways or Can^s were inter- 
rupted by floods, &c... or by strikes among the 
mmers Ac. the obligations of the Company 
to deUver coal under its contract or agree- 
ment might be cancelled, at the option 
of the Company, and the Company should 
not be liable for damages by reason of 
such non-delivery. Held that an interrup- 
tion in the operations of the Company caused 
by a strike among the miners which lasted 
from the 25th of July to the 15th of October, 
althou^ begun at the date of the contract, 
was such an interruption as justified the Com- 
pany in cancelling the contract, and although 
the Company might have procured coal else- 
where to fulfil its contracts, it was not obliged 
to do so, and no demand or judgment was 
required to cancel the contract, which was 
caocelled by a mere notice given by the 
Company. Mason & Delaware & Lackawanna 
d: Western Ry Co,, 1 Q. B. R. 204, Q. B., 1881. 

190. Action under a lease for five years 
fimn 1st May 1878. The rent had been paid 
np to the 1st of May 1881, before the action 
began, and the defendant contended that his 
lease terminated at the last mentioned date 
under an assignment which he had made as 
an insolTent on the 3ist December, 1880. 
His plea invoked this assignment and a 
clause of the lease in the following words : 
^ In case of insolvency of said lessee or his 
" making any assignment of his estate, this 
"' lease &siM ipso facto become null and void 
•^ after the expiration of the year then current 
1^ during which such assignment is made 
^ for the remainder of the term thereof, 
'^without notice to the assignee or to 
*• any other person or persons whatever." 
Plaintiffs answered the plea by alleging 
that the lease was made when the Insolvent 
Act of 1875 and its amendments were in force, 
and that the clause in question had only 
been inserted in view of an insolvency and 
assignment under this Act. Answer of plain- 
ti& held to be well founded, and that the 
clauses in question did not apply to a volun- 
tary asignment after the repeal of the Act. 
Beaudry & Bond, 4 L. N. 227, S. C, 1881. 

191. Plaintifir having seized the moveables 
of defendant under a judgment agreed to 
release the things seized on receipt of notes 
endorsed by a person mentioned in the agree- 
nient at twelve, eighteen and twenty foiur 



months. The notes were furnished and the 
seizure withdrawn, but before the maturity 
of the notes plaintifT seized money belong- 
ing to defendant in the hands of the tiers 
saisi» Defendant pleaded the agreement 
which was in writing. Held to suspend exe- 
cution of the judgment till the notes fell due, 
notwithstanding verbal evidence that it was 
only to apply to the moveables then under 
seizure. Mackay <fe Fletcher, 4 L. N., 374, 
S. C. 1884. 

192. The petitioner entered into an agree- 
ment with the insolvents by which she sold 
them the book debts of the journal VEclai- 
reur and leased them the printing material or 
plant of that journal and promised to selllt to 
them at any time they might wish to buy it 
during the four years of the lease. If they 
bought it they were tapay for it as if it were 
still leased, the amounts paid to go in reduc- 
tion of the purchase money. If they failed to 
cany out any of their undertaking the agree- 
ment was to be void, ^^l^ that such a pro- 
mise of sale unaccepted did not transfer the 
property. Levy ds Bouchard, 7 Q. L. R. 224, 
S. C. 1881. 

193. The respondents were a firm of bro- 
kers in London, England, and the appellants 
were the general contractors of the Quebec 
Central Railway. In 1877, E. C. B. one of the 
appellants, bemg in England endeavoring to 
purchase rails and fastenings for the Rail- 
way, applied to respondant to introduce him 
to a firm who would undertake to sell and 
deliver 5,000 tons of steel rails, etc., on terms 
settled by B. and he gave them a letter 
agreeing to pay 2 j per cent commission on 
the invoice amount m consideration of their 
introducing to him within two days a firm 
whose responsibility and standing were satis- 
factory to him.. The conmiission was payable 
at B's option, either in cash or in the first 
mortgage bonds of the Quebec Central Rail- 
way at 50 per cent of their nominal value. 
The respondents, under this agreement, 
introduced B. to the Railway Steel & Plant 
Company, of Manchester, from which he 
purchased to the extent of 4,000 tons. The 
action was brought to recover a balance of 
commission. Held, that where a commission 
was payable in cash or bonds at the option 
of the debtor, part payment in cash was min- 
ing an option, and gave the creditor the 
right to demand the balance in cash. Bowen 
& Gordon, 5 L. N. 300, Q. B. 1882. 

194. Plaintiff in 1879 sold defendant 50 
acres of land for $2,000 payable in twenty 
annual instalments of $100 each, the whole 
at four per cent per annum. The deed 
contained a clause to the effect that plain- 
tiff was to allow defendants eight per cent 
on all payments made in advance from the 
date of payment until the time they should 
have become due. Defendants paid two in- 
stalments of $100, each when they become 
due then tendered $500, in full of the balance, 
($1800) claiming a discount of $1300 under 
the clause in question. Plaintiff brought 
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action for $248, one instalment of principal 
and two years interest. Held, rejecting defen- 
dant's tender, that the intention of the par- 
ties must be determined by interpretation 
rather than by adherence to the literal mean- 
ing of the words of the contract. Eaton <k 
Ununnj 7 L. N. 7, S. C. 1883. 

IX. MiSRBPRBSEKTATION. 

195. Where the plaintiff sold to the defen- 
dants the right to manufactm^ and sell a 
certain chum for which plaintiff had a patent, 
and afterwards in an action for the price of 
such sale the defendants pleaded that plain- 
tiff falsely pretended that his chum was a 
new and useful invention, and that the prin- 
ciple was new, whereas it was not new ; that 
the plaintiff was to prptect the defendants in 
their sale of the chum whereas he had 
allowed others to sell them. Held, that as 
defendants subsequently to the sale to them 
had written that the chum was a success 
they were stopped from proving misrepre- 
sentation. Campbell 6s James, 4 L. N. 210, 
S. C, 1881. 



X. Performance of. 

196. Action for specific performance of a 
contract of sale of iron pipe through a broker 
made on the 2nd February, 1880, by plaintiff 
to defendants. A portion of the iron was in 
store and deliverable from there. Th« 
balance was to arrive shortly and to be deli- 
vered by the G. T. R. The portion in store was 
delivered and paid for and about the 29th 
^arch about 30,000 feet of the remaining lot 
were delivered and paid for, and on the 11th 
May about 11,000 which were on the steamer 
Polynesian were tendered and refused. The 
balance of 10,000 came by the steamer Lake 
Champlain, but there was no evidence of the 
tender of it. Plea that the lot to arrive 
shortly was to be delivered by the G. T. R. 
before the opening of navigation, and the 12th 
May was too late. Plaintiff on the contrary 
pretended that so long as they were not 
required to deliver they were in time to 
deliver. Between the date of sale and the 
delivery of the last lot there was a fall in price 
of some 45 per cent. Per curiam^^JWe nave 
the fact that the delivery of a portion of the 
part in dispute was not tendered until the 
12th May ; more than three months after the 
sale, and no tender appears of the remainder. 
I do not consider an offer after three months, 
of goods, to arrive shortly, an offer made 
within a reasonable time. Thompson & Hur- 
ri(5, 4 L. N. 139, S. C, 1881. 

197. The plaintiff sued for a simi of $50 
alleged to be due for the insertion and circu- 
lation of the defendant's advertisement in 
their publication called the " Farmer's Alma- 
nac," m virtue of a contract in the following 
terms: — 

" To the Publishers of the Farmer's Almanac. 
'' Please insert our advertisement 



*^ occupy a space of one half page (op. April) 
'^ top page half, for which we promise to pay 
^^ finy cents for each thousand eireulaied,'^ 

"(Signed,) H. R. Ives A Co." 

The plaintiffs claimed to have circulated 100,- 
000 copies of the ftlmRnm* and to be entitled 
to $50. Plea that the almanacs had not been 
circulated under the terms of the contract, or 
according to the custom of trade. Proof by 
receipts of customers for quantities of the 
almanac, ranging from 250 to 5000, and that 
before the signing of the contract, plaintiff 
had explained to defendant the company's 
method of doing business, which was to sell 
the almanac in quantities upon the orders of 
their customers, with the advertisement of 
that particular customer upon the outside 
cover. Judgment for plaintiffs. Montreal 
Printing Co, & Ives, 6 L. N. 328, C. C^ 1883. 

XI. Privity of. 



198. W., the defendant and his brother car- 
ried on business as millers and flour merchants 
at Stoufville and Meadowvale. in the Pro- 
vince of Ontario ; and the aefendant W. 
and one B. in the same business at Cataract, 
in the same Province, under the name of " W. 
& B." One L. of Arthabaska, in the Province 
of Quebec, proposed to W. Bros, of Meadow- 
vale to act as agent for them in this Province 
and W. Bros, answered : Qu'ils ne voulaient 
pas 1 'employer k commission, mais en lui indi- 
quant le prix, les charges et les conditions 
de la fleur Plimsoll qu'ils fabriquaient, il 
lyoutaient que tout ce qu'il pourrait r^alise^ 
en outre serait pour lui, et lui enjoigniuen^ 
specialement de ne faire aucune vente san 
leur avoir pr6alablement demande leur prix ^ 
autrement ils ne promettaient pas de rempli 
les ordres qu'il devait faire signer a I'acheteur^ 
Le 15 du mdme mois, Larividre adressa aux* 
dits W. Brothers, k Meadowvale, I'ordre sui- 
vant: "Arthabaska Station, 15th July 1882. 
** I bought this day of W. Bros, merchant- 
" millers, Ontario, 250 (two hundred and fifty) 
" bags of flour branded " Strong Baker " at 
" $6.25 (six twenty-five). Bags returned. Deli- 
" vered at Arthabaska Station, to be shipped 
" immediately to order of Bank Union by 
" draft of 30 days after receipt at Three 
« Rivers, P. Q., Paul Tourigny." W. Bros., 
sur reception de I'ordre le transmirent & 
W. & B. a Cataract, pour I'executer si le 
prix convenait, en leur &isant des sug- 
gestions, mais leur laissant en meme temps 
une entidre discretion; et ils inform^rent 
Larivi^re qu'ils ne faisaient pas I'esjpece de 
farine demandee, ne fabriquant que la PliM- 
soil, mais qu'ils avaient transmis I'ordre a W. 
& B., a Cataract, qui lui tel^graphiraient, le 
lendemain, s'ils avaient la fleur demandee. 
Le 18, W. & B. informaient Larivi^re par 
carte poste, qu'ils avaient exp6di6 au deman- 
deur la farine demandee, & raison de $6.35, 
par traite de 30 jours suivant son ordre. 
to| W. & B., api^ds I'expedition, endossdrent la 
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lettre de voiture en favetir de la Bank of 
Ccmunerce, a Orangeville, et la lui remirent 
avec la traite a 30 jouis sur Tourigny, payable 
a la Banque Union, a Trois Bividres, que la 
Bank of Commerce leur escompta. Cette det^ 
ni^re banque transmit Tun et Tautre k la 
Bamque Union, & l^ois-Rividres, aveo instruc- 
tions de ne remettre la lettre de voiture d. 
Tourigny que sur paiement de la traite ; puis 
aprea communication par t^l6graphe, eUe 
ajoata la condition du paiement, Paltemation 
d'une silret6 que la lettre de change serait 
pay6e & 6ch6s^ce. 

Plaintiff refused the terms and sued W. Sc 
B. for breach of contract. Held there was no 
priyity between them and action dismissed. 
Tourigny is WhelcTj 9 Q. L. R. 198, S. C. R. 
1883. 



Xn. Proof of fraud ix. 



199 In an action to set aside an inventory 
and partage on the ground of fraud. Held that 
the wet that a minor was represented at an 
mventoiy and partage only by her tutor, her 
father, who had a conflicting interest, was not 
a ground for setting aside the partage at the 
instance of a third party, when the minor who 
has since become of age makes no complaint 
in respect thereof. Charlehois tt'CharleboiSy 
26 L. C. J. 364, Q. B. 1882. 

200. And where such action is brought by 
a member of the family who formally con- 
sented thereto, the burden of proof is on the 
pUuntiff to show that his or her consent was 
improperly obtained and parole testimony is 
adnussible on the part oi the defendant to 
repel verbal proof of fraud adduced by the 
plaintiff; and in the case in question there 
was no fraud proved. lb. 



Xin. RiOHTS OF PARTIES TO. 



201. Where there was a covenant in a con- 
tract for the construction of railway works 
between the chief contractor, and a subcon- 
tractor that the quantities and qualities of 
the work done by the subcontractor and the 
amount of the payments to be made by the 
chief contractor to the subcontractor should 
be ascertained and determined before an 
engineer to be named by the contractor in 
chief. Held to be a valid covenant and that 
under the pleadings in the case the defen- 
dant was entitled to the benefit of the said 
covenant. Saioard d: MeGreevy, 7 Q. L. R. 
97, S. C, 1881 

202. But that the defendant could not have 
the advantage of the said covenant as regards 
wo^ done by the subcontractor, not alleged 
by the parties to have been done under the 
contract, although alleged and proved to have 
been done in connection with and whilst the 
works contracted for were in progress. Ibid. 
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For accident caused by building maU 
rial left unguarded in the street 

II. Rights of Workmbn emplotbd bt. 

I. LiABiUTT of. 

203. For accident caused by building mate- 
rial left unguarded in the street — Action of 
damages for an accident caused by an alleged 
obstruction in the street by which the plfun- 
tiff was thrown out of a cart and injured. The 
city called in the contractors as garants^ and 
these pleaded negligence on the part of the 
man driving the cart. The contractors has 
a quantity of material in the street by per- 
mission of the city, with a stipulation to have 
a light there. The evidence as to contribu- 
tory negligence non the part of the driver was 
contradictory, but it was proved that there 
a pile of stones and timber in the streets, 
that the accident was caused thereby, and 
that there was no light placed there by the 
contractors and the evening was dark. The 
material might have been enclosed with a 
fence and a light might have been placed 
there. Held that the City and contractors 
should answer in damages. Damages assessed 
at $250, for which judgment against the City, 
and en garantie against the contractors. 
Diotte d: City of Montreal, 4 L. N. 243, S. C, 
1881. 

204. The c^efendant en garantie was dig- 
ging a sewer m a public street, and the plain- 
tiff drove into it with a result of more or less 
injury to himself, his horse and his carriage. 
He sued the corporation as primarily liable, 
and they callea in defendant en garantie, 
who contested the case with the plaintiff. 
The amount of damages asked by the action 
was $400, and the defendant offered with his 
plea, and also before the action, $25 damages 
and costs. He also pleaded that the acci- 
dent was due entirely to the plaintiff's own 
negligence. Evidence at some length was 
heard, and the judgment was for $100 dama- 
ges and costs of that class. Judgment con- 
firmed in review. Charpenteur d: City of 
Montreal S. C. R. 1-882. 

II. RioHTs OP workmbk bmflotbd bt. 

205. The plaintiff, a workman was enga- 
ged by contractors for the construction of a 
railway. The railway Company acted as 
bankers for the contractors, and paid the 
wages of the workmen, cost of transport to 
the place where they were to work, &q. HM 
that the Company were the real principals 
and they had given plaintiff reasonable cause 
for believing that the contractors were their 
agents, and therefore the Company were lia- 
ble for a breach of the contract. Lapointe d: 
the Canadian Pacific Railway Company. 7, 
L. N. 29 C. C. 1883. 
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CONTRAINTE PAR CORPS. 

I. Liability to. 

206. Cases of McCaffrey & Claxion (IL 
JHa. 365-20) and McCaffrey Exp. (IL Dig, 
366-22,) reported in Extenso, 25 L. C. J. 188 
and 191, Q. B, 1880. 

207. On a rule for eonirainie par corps 
against a fol ac^udicaiaire to compel pay- 
ment of the loss occasioned by a resue of the 
property Held that neither personal ser- 
vice of the rule where the motion had been 
personfldly served, nor a description of the 
property were necessary. Deliale A Lanchcj 
26 L. C. J. 162, S. C. R., 1881. 

208. A bailiff who proceeds with a sale in 
execution notwithstanding an opposition and 
an order to suspend served upon him will be 
declared in contempt of Court and be impri- 
soned. Leroux & VeslaurierSj 12 R. L. 298, 
S. C, 1881. 

^9. Demand for contrainte par corps 
against judicial sureties on the groimd that 
there had been no commandemeni de payer 
and that the four months delay had not 
expired. Held that there had been com- 
mandment to pay by the seizure and sale of 
moveables under execution, while the four 
months delay only applied to tutors and 
curators in default. Dupras A Sauv6, 4 L. N. 
299, S. C, 1881. 

210. Imprbonment of a defendant con- 
demned to contrainte par corps for default of 
paying the amount of a judgment should take 
place in the district where the defendant 
resides, and not in the district where the 
judgment was rendered. Lacoste S Castagne, 
11 R. L. 337, S. C, 1882. 

211. Contrainte par corps does not lie 
against a iiers-saisi who has been condemned 
on contestation to return a piano which he 
purchased from defendant in fraud of the 
creditors, or pay the value and neglects to do 
so. Bac^e & Kay, 2 Q. B. R. 346, Q. B., 1882. 

212. Thefe is no right of imprisonment 
against the holder of an immoveable who has 
been condemned to give up possession of it, 
and render account because he has not pro- 
duced his account within the delay fixed by 
the Court. Crowley & Chritien, 11 R. L. 
375, S. C, 1882. 

213. Where damages had been rendered 
for injures personnelles — Held following -Bor- 
the ft Dagg, (II Dig,, 366-21) that contrainte 
par corps might be obtained on application 
subsequent to judgment, though not asked 
for by the declaration and that for a smn less 
than 200 livres. Ouelleiie S Vallih'es, 26 
L. C. J. 391, C. a, 1882. 

214. Where a defendant and a guardian 
were ordered by a judgment in revendication 
to deliver to the plaintiff the goods seized in 
the cause and remsed to do so, and a rule is- 
sued against theixL to which the defendant 
pleaded that the rule had not been preceded 
by a motion, nor had he had been call^ upon 
to show cause why ihe rule should not issue 



nor was he in any case liable to ocmtrainte 
par corps in the premises, and the gudien 
answered to the same effect. Held discharg- 
ing the rule as to the defendant without 
costs and confirming it against the guardian. 
Watzo df Labelle. 26 L. C. J. 121. C. 0. 1882. 

215. Jugi, — Que la oondamnation par corps 
pour torts personnels eat laissee k Tarbitnige 
du tribunal, qu'elle ne peut dtre prononoee 
que lorsque les dommages accord^ se man- 
tent & $16.66 | ou plus, et 4 mois apres la 
signification au d6fendeur du jagement qui 
les accorde, et que son ex6cuti<m ne pent Stre 
ordonn^e que 15 jours apres le jugement qui 
la prononce. Nysted & Darby son. 9. Q. L. It 
322, S. C, 1883. 

216. Le demandeur ayant obtenu jugement 
contre la d6fenderesse et pris execution^ elle 
s'est oppos^e k la saisie, en fermant lesportes 
de sa maison et refusant de les ouvrir. Le de- 
mandeur a, alors, obtenu contre elle une con- 
trainte par corps qu'il a fait ex6cuter, le 12 
Septembre dernier, par Pappr6hension de la 
d^fenderesse et sa livraison au gardien de la 
prison de ce district, oii elle est d^tenue de- 
puis. Elle a pr6sent6 deux requites : une pour 
les aliments, auxquels Tarticle 750 du Code 
de Procedure donne droit au d^biteor incai^ 
c6r6 qui ne possdde pas debiens aumon- 
tant de $50, et Pautre pour son ^laigis- 
sement, fondle sur ce qu*eile avait &it ces- 
sion et abandon de ses biens. (C. P. 793.) 
JugS. Que la contrainte par corps n'est 
qu un mode d'ex6cution des jugements ; Que 
le rebel k la justice, qui n'est que contnunt 
par corps jusqu'au paiement, a droit a des 
aliments ; Que la cession de biens faite par 
le contraint par corps ne lui permet pas 
d'etre lib§re, avant Texpiration des 4 mois 
accordes au cr^ancier pour la contester. OotS 
& Vermette, 9 Q. L. R. 340. 8. C, 1883. 



C0NTR1BUT0IRE8. 
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CONTRIBUTORY NBGLIGBNCB. 

I. Damaobs in cases of. 

217. Action against a fJEurier for the loss of 
a valuable horse which was injured while 
being shod in the premises of the defenduit 
The horse was in charge of plaintiff's groom 
and being restive and troublesome, the groom 
struck it with a whip which he had in his 
hand. The horse thereupon backed up sud- 
denly and one of his hind feet went down an 
opening between the end of the flooring and 
the wall, which was just large enough to allow 
it to press throu|^ but closed on it, and 
would not allow it to come back. In the 
struggle which the horse made to free itself 
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it was ii\jiired so that it had to be shot. 
Meid that while the fjarrier was bound to have 
his premises in proper condition, the groom 
had in this case contributed to the accident 
by striking the horse so that the plaintiff 
could not recover. Action dismissed, each 
party paying his own costs. Allan & Mullin, 
4 L. :N. 387, S. C, 1881. 

218. In an action by an employee against his 
employer for ii\)ury suffered in the course of 
his employment. Held that when the em- 
ployee has done only what most other per- 
sons would do, he is not in &ult, and is not 
guilty of contributory negligence. Oossette & 
Udacy 6 li. N. 181, S. C. R., 1883. 

219. Where a collision occurred between 
two vehicles, and both drivers were in fault, 
but it appeared that the accident neverthe- 
less might have been averted, by ordinary 
care on the part of one who did not stop 
when requested, the latter was held liable in 
mitigated damages. Therien & Morrierj 6 
L. N. IJO, S. a, 1883. 
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CONVICTION. 

L For assaitlt and battbry a bar to fur- 
ther PROOBEDINGS. 

II. For sblling liquor without uoense. 

11 L Illegal condemnation. 

IV. Under 32 and 33 Vie. cap. 32. seo. 17. 

DOBS NOT JUSTIFY BOTH FINE AND IMPRISONMENT 
WITH HARD LABOUR. 

L For assault and battery a bar to fur- 

THBB PROOBEDINGS. 

220. Action of damages for an assault and 
battery committed by the defendant upon 
the plaintiff, at Sherbrooke. Plea inter alia 
that there had been complaint made against 
him before a justice of the peace for the of- 
fence, and he had been convicted and fined 
$15 and costs, and had complied with the 
terms of the conviction. Held following. 
Marcheasault A Gregoire. (I. DiOj 335, 1053.) 
and overruling the judgment of first instance, 
thftt in cases of common assault defendant 
was released from all further proceedings for 
the assault. Pinjault & Symmes, 7. L. N. 3. 
S. C. R- 1883. 

« 

IL For selling liquor without lioensb. 

221. The petitioner was convicted on a com- 
plaint which charged,by nine different counts, 
m each of which the name of the liquor was 
changed that he sold liquor without licence, 
in contravention of the Incense Act of Quebec. 
Held on a petition for prohibition that the 



nine different coimts only constituted one 
charge, and though each concluded with a 
demand that he be condemned to a penalty 
of $75, and the magistrate's jurisdiction was 
confined to a $100, there was no excess of 
jurisdiction in the conviction. CoU & Chau- 
veau, 7 Q. L. R., 258 S. C, 1880 (1). 

III. Illegal condemnation. 

222. A conviction for assault was set aside on 
certiorari, on the ground that the defendant 
had been condemned to pay the doctors fee 
for sewing up the lip of the complainant 
which was illegal. Gauthier, exp,, 4 ll N. 132, 
S. C. 1881. 

IV. Under 32 & 33 Vict. c. 32, s. 17 does 

NOT justify both PINE AND IMPRISONMENT WITH 
HARD labor. 

223. On a petition for habeas corpus, it 
appeared that the petitioner had been con- 
demned by the Recorder under the pro- 
visions of 32 & 33 Vic, cap. 32, s. 17, to a 
fine of $100 and to be imprisoned at hard 
labour for the space of six months. Per 
curiam, — ^The statutes permit three kinds of 
punishment : 1. Imprisonment not excee- 
ding six months with or without labour. 
2. Fine not exceeding with the costs $100. 

3. Fine and imprisonment not exceeding 
the said period of time. It is contended 
for the conviction that the third form 
of penalty allows fine and imprisonment 
with hani labour. To arrive at such a 
conclusion we must ignore not only the 
common use of a technical term, but the 
plain meaning of a word. Imprisonment does 
not itself include hard labour, which is an 
aggravation of the penalty, just as solitary 
confinement, bread and water and whipping. 
Again imprisonment in the language of the 
common law has never been held to permit 
of any addition. Fine and imprisonment are 
the common law punishments for all misde- 
meanors, and without the authority of a statute 
no other punishment has ever been added. 
Conviction quashed in two cases (2). Lefebvre 
exp, & Dufresne exp., 4 L. N. 253, Q. B. 1881. 



CURD WOOD. 

I. Piling op. 

224. Per curiam the defendant is a 
dealer in firewood^ and the plaintiffs the 
executors of the will of the late A H and 
the action is to recover a large balance 



(1) Confinued'^in Appeal. 

(2> For the remarks of Monk, J. decided in a con- 
trary sense in Cherd Exp,,mttLth.e approval of some 
of the other judges, see 4, L. N. 803, £d. 
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(some $1300 or $1,400) alleged to be still due 
as part of the price of a large quantity of 
firewood sold and delivered to the defendant. 
The difficulty is as to the fulfilment of the 
contract alleged by the plaintiffs, they con- 
tending that the defendant took deHvery on 
the spot of the whole * quantity, and he, on 
the other hand, setting up that there was a 
very considerable deficiency, and offering a 
much less sum as the balance actually due. 
The wood was in several lots or piles corded 
on the ground; as t^) the lot of 280 cords 
there is no difficulty about it: but as to a lot 
of 512} cords at $4.25 per cord, the defendant 
wrote on the 23rd of July : — " I will accept 
your offer 512} cords maple at $4.25. I shall 
measure the wood Tuesday or Wednesday, 
• • • 56} of bu-ch and beech at $3.75, and 
26} cords short maple at $2.50 per cord.'* 
Then on the 28th July he wrote again that 
he had measured the wood and found the 
measure short, and suggested a deduction. 
On the 29th July Mr. H wrote back that 
he could not submit to the deduction asked 
for, and enclosed a bill for the whole lot, 
saying that if the defendant did not take it, 
he might withdraw the money he had lodged 
in the bank to the plaintiff's credit. After 
this, in August, the defendcmt wrote another 
letter to Mr. H who was acting for the 
estate (see defendant's exhibit A), com- 
plaining of the measurement as deceptive, 
and ^. H went to meet him at St. 
Hermas and reopened the dealing, which, 
perhaps, might otherwise have been consi- 
dered closed, and they went into it again, 
and H told the defendant he had seen 
the wood when he bought it, but he (Hi 
was willing under the circumstances to reduce 
the account which then stood at $1,370 or so, 
to $1,250. The defendant ottered $1,150 to 
close, but his offer was rejected, and they 
separated, the defendant saying tbat he 
would have the wood corded over again. 
Here the matter ended. Therefore the ques- 
tion is hardly doubtful whether the defen- 
dant then and there took delivery of the 
wood as it was, or whether he only took deli- 
very, or was willing to take it, subject to re- 
cording the wood. When the parties met, 
the defendant pointed that the string pieces 
had been included in the measure, and the 
plaintiff offered to allow for them. There was 
also a sum of $19, which he had paid to one 
Lavigne, the owner of the land, before takins 
away the wood, and the plaintiff also offered 
to allow for that. The sum then due, accor- 
ding to the plaintiffs account, was $1,370, as 
I have already said, and allowing for the string 
pieces and the $19 paid to Lavigne, the plain- 
tiff offered to make it $1,250 which the 
defendant refused. There would not appear, 
then, up to this, to have been anything 
determinate as to the quantity, either with 
regard to the sale itself, or the delivery. 
There may have been a contract of sale per- 
fect in itself; but indeterminate as to the 
<iuantity of the thing sold (see articles 1,025 
and 1,026 C. C.) This is precisely what is in i 



dispute here. The plaintiff says : There were 
four lots, one of 280 cords at such a price, 
one of 512} at so much, and one of 25, and 
of 56} at BO much — making altogether 874 
cords of wood which I sold and delivered to 
you. The defendant says no : The 280 oords 
are all right ; but upon the rest there b a 
deficiency of so much, and you having fiuled 
to deliver, I only agreed to the bargain sub- 
ject to measurement, and all I owe you there- 
fore is so much ; and I offer it now with mj 
plea. There is certainly evidence very strong, 
not only of deficient measurement : but of 
measurement, if not designedly deficient, 
made loosely under personal instructions of 
the plaintiff's agent. I think the defendant 
on the whole is in good faith, and has made 
out a strong case. He has proved that the 
cording had not been done fairly, and that 
the purchaser could not see what he bought 
because the defect was inside the pile, and 
the piles or rows were so close togetner that 
you could not get between them to examine. 
The ends and the tops were well enough, and 
the outside row were all right to the eye ; 
but when it came to pulling the rows to 
pieces, it was seen that the cording was 
deceptive, and consequently, that the quan- 
tity stated to be sold was not there, and the 
defendant never agreed to take it at the 
quantity contended for by plaintiff. There is 
no evidence of delivery of the whole, and 
there is evidence on the contrary, that the 
defendant only consented to buy the 512} 
lot subject to measurement. The plaintiff, 
when he brought this suit (15th September) 
had no right to bring it, as he dia, for the 
whole quantity, as if it had been sold and 
delivered to the full extent. On that same 
day he got a letter from the defendant, tel- 
ling him that the measurement would be 
completed the next day, and to come and 
settle on the ground at St. Hermas. The 
answer was the present action, while the 
quantity was still indeterminate. The judg- 
ment will therefore maintain the plea and 
offer, with costs against plaintiff. One of the 
items of the defendant's account of reduc- 
tions is for the cost of measurement I have 
allowed this, because the first obligation 
of the vendor is to deliver, and his default to 
do so rendered measurement necessary. 
Hodge & Graham^ S. C. 1882. 



CORONERS' INQUESTS. 

1. Act amending. 

Section 5 of the Act 48-44 Vict. cap. 10, is amen- 
ded bv adding thereto the following clause : 

" Lxcept however, human bodies found upon the 
beach of, or floatius in the liver St- Lawrence oppo- 
site the parish of £aumont and the parish of St- 
Joseph ae L^vis. If such bodies be not claimed as 
provided for by cap. SO of the act 46 Vict, the coro- 
ner shall see to their burial^ and shall he reimbuned 
his uecesBaiy and reasonable expenses incurred 
there-by as for costs forming part of those of his offi- 
ce." Q. 47 Vict. cap. 12, sec 1. 
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CORPORATIONS. 

L AXKVAh KBBTIKO OP. 

n. EcwLsaiAsncAL. 
m. Indiotment of. 

IV. Liability of. 

For debts contracted previous to incor- 
poration, 

V. Not affected by knowledge of theib 

OFPIOSBS Iir THEIR IXDIYIDUAL CAPACITY. 

VI. Powers of. 

To acquire real estate. 
To carry on trade. 

VII. Rights of members with rkspkot to 

TRUST FUNDS. 

VIII. Sbrticb op 

I. Annual meeting of. 

225. The annual meeting of the Railway 
Company defendant (a company Hubject to 
the proTisipns of the Consolidated Railway 
Act, 42 VicL) did not take place on the day 
appointed therefor in consequence of an 
injunction suspending the holding of such 
meeting. This injunction was subsequently 
diesolyed at the instance of a shareholder. 
Held^ that service of notice upon the presi- 
dent and secretary that the injunction had 
been dissolved, together with a copy of the 
judgment dissolving the ii^unction, was suffi- 
cient to put the company en demeure to call 
the meeting ; and a mandamus might issue 
in the name of a shareholder under C. C. P., 
1022, to compel the company to call the 
meeting (1). Hatton v. M, & P. B, R'Vy Co,, 
7 L N., 368 & M. L. R., 1 S. C. 69, 1884. 

226. It was the duty of the ooard of direc- 
tors, as soon as the ii^junction was dissolved, 
io proceed to call the said meeting, in order 
that the election of directors might be held 
as provided by sec. 19 of the Consolidated 
Railway Act (42 Vict., cap. 9). lb. 

227. The calling of the annual meeting is 
not a duty specially appertaining to the 
office of president, the Railway Act (42 Vict. 
cap. 9, sec. 19,) making it the duty of "the 
directors '' to cause such meeting to be held. 
Ibid 

228. 'When the directors omit, neglect, or 
refuse to perform their duty of calling such 
meeting, the condemnation under C. C. P.. 
1025, for failure to comply, will be against the 
corporation, and not against the directors 
personally. lb. 

II. Ecclesiastical 

229. Where under a judgment against the 
Lord Bishop of Montreal the plaintiff seized 
certain shares of Bank and other stock and 
the seizure was opposed by the Synod of the 
Diocese, which claimed that the shares be- 
longed to it, and that the Lord Bishop was 
president thereof. Held that as the shares 



[1]. In appeal. 



in. Indictment op. 

were in the name of the Lord Bishop of 
Montreal they must be held to be his pro- 
perty and liable to seizure. La Compagnie 
de D6p6t et de PrH de Canada <h Bishop of 
Montreal 12. R. L. 9, S. C, 1881. 

Whereas the mode of proceeding to oompel cor- 
poratioiis aggregate to appear and to plead to 
Dills of indictment, foxmd against them is attended 
with delay and expense, therefore Her Majesty, by 
and with the advice ana consent of the senate and 
house of commons of Canada, enacts as follows ; 

Whenever a bill of indictment for a misdemeanor, 
shall be found Jigainst a corporation aggregate at 
any Court of Oyer and Terminer, and general gaol 
deuyery, Circuit Court, County Court or other Court 
having criminal jurisdiction, it shall be the duty 
of sucn corporation to appear by their attorney in the 
Court in wnich such indictment has been foxmd and 
to plead or demur thereto, in Uke manner as in the 
case of such an indictment found against a natural 
person. C. 46 Yict., Cap, 34, Seo 1. 

2. No writ of oerUorari shall be necessary to 
remove any such indictment into the Court of Queen's 
Bench or other Supreme or Superior Court of any 
province in the Dominion with the view of prooeedi- 
ing to compel the defendant to plead thersto^ nor 
shall it be necessary to issue any writ of distringas^ 
or other process, to compel the defendant to appear 
and to piead to such indictment. 

3. It shall be lawful for the prosecutor when any 
such indiotment has been found against a corpora- 
tion aggregate, or lor the clerk of the Court when 
such iuSictment is founded on a presentaient of the 

rd jury, to cause a notice thereof to be served on 
mayor or chief officer of such corporation or 
upon the clerk or the secretary thereof, stating the 
nature and purpose of such indictment, and that 
unless such corporation appears and pleads thereto in 
two days after the service of such notice, a plea of 
not cuitly will be entered thereto for the defendants 
by the Court and the trial thereof will be proceeded 
with m like manner, as if the said corporation had 
appeared and pleaded thereto. 

4. In case tiie said corporation does not appear in 
the Court in which the indictment has been found 
and plead or demur thereto within the time specified 
in the said notice, it shall be lawful for the jud 
presiding at such Court, on proof to him by afiidav 
of the due service of such notice, to order Uie cler 
or proper officer of the CourL to enter a plea of no 
guuty on behalf of the said corporation, and such 
plea shall have the same force and effect as if the 
said corporation had appeared by their attorney and 
pleaded the same. 

5. In either case, whether such corporation appear 
and plead to the indictment, or whether a plea of 
not guiltly be entered by order of the Court, it shall 
be lawful for the Court to proceed with the trial of 
the indictment, in the absence of the defendants, in 
like manner as if they had appeared at the trial and 
defended the same, and in case of conviction, to 
award such judgment and take such other and subse- 
quent proceedings to enforce the same as may be 
applicable to convictions against corporations. 

IV. Liability of. 

230. The action was brought to have a cer- 
tain resolution of the Corporation expunged 
from the minutes, and also claiming damages. 
The Court was unanimous that the resolution 
should be struck from the minutes. There 
was no difficulty as to that. The other point 
was as to the damages. The directora of 
a corporate institution acting under color of 
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a resolution of the corporatkiii, choose to do 
an act which in iDjurioiu to a third party, 
the inBtitution or corporation which does 
this has to answer. The judgment of the 
Court below was perfectly well founded and 
must be confirmed. 

231 . For debts eontr€u:tedprevious to inci^r- 
poraiion^-^^e plaintiffs sued the defendants 
a municipal corporation for services rendered 
in procuring the passage of its Act or charter 
of incorporation. Defendant pleaded, 1st, 
a dSfense en droit, and 2nd, a peremptory ex- 
ception, both of which were to the effect 
that it had no existence as a corporation at 
the time the services were rendered*, that 
the pUintiffs were really employed by the 
gent^man who got the Act passed and had 
no recourse except against them personally, 
and they, the defendants, having at that 
time no existence, could neither employ nor 
authorize others to employ pLaintifis. Held 
that there was a quasi-contract which bound 
the defendants under authority of 1042 
C. C. (1) And that apart from the question 
of quasi-contract the obligation of the defen- 
dants was supported by the principle that 
they had taken and used what was got by the 
plaintiffs' services, and they could not make 
profit at their expense. (2) DeBelltfeuille 
& La Municipality du Village de St. Louis du 
MileEndj 2.3 L. C. J. 18, 8. C, 1880. 

V. Not affected by xyowLBDOB of their 

OFFICERS IN THEIR INDIVIDIXAL CAPACITY SeS 

BANKS. 

VI. Powers OF. 

232. The Montreal Telegraph Company 
agreed with the Great Western Company, to 
lease all its lines to the latter for the term of 
97 years, the Great North Western Company 
to manage administer and work the lines and 
to pay the Montreal Company the sum of 
$165,000 per annum in quarterly payments. 
The Montreal Company reserved its offices 
and some lands in Montreal and Ottawa. Du- 
ring these 97 years the Montreal Company 
were to have nothing to do with the mana- 

fement, the collection of tolls Ac. The Great 
lorth Western had the control of all that, 
the only reservation being that, if the above 
mentioned payment was not made, the Mont- 
real Company would have power to resume 
possession. It was stipulated that the tolls 
should not be altered by the Great Western 
Company, but the latter might request the 
Montreal Company to alter the toUs and the 
Montreal Company would have to alter them. 



(1) A person incapable of contracting my, by the 
quasi-oontract, whien results from the act ofanother, 
be obliged toward him. 

(2) Papineau, J., on the demurrer, and Johnson 
,/,, on the peremptory exception, both to the same 
effbct. 



Held revezBing the judgment of the Supe- 
rior Court (1) that the Montreal Telegraph 
Company, had sufficient power to make such 
an agreement without any special anthoriar 
tion in their charter. Montreal Telegravh 
Company & Low, 27. L. C. J. 257. Q. B. 1883. 

233. i9«UalBO that the plamtiff had Hailed to 
show or prove any damage oocaaiaxied to 
himself personally by the agreement, and 
had failed to show that he had such right or 
interest as entitled him to maintain an ac- 
tion, more eapeciidly in his own name and on 
his own behal£ Ibid, 

234. rodk;attfrerea^e#tote.-^The defendant 
being sued for part of the price of an inuno- 
veable purchased from the plaintiff pleaded 
that the plaintiff had acqmred the immo- 
veable in question by purchase from another 
without having the power so to do, being a 
corporation and by Art. 366 C.C. (1) incapa- 
ble of acquiring or holding real property 
in mortmain, without special authorization. 
Plaintiff demurred on the ground of want of 
interest in defendant to so plead, the purchase 
by the plaintiff being res inter alios acta. Held 
that the incapacity referred to in Art. 366 
was not absolute and the burden was on the 
defendant to show that it existed in the case 
in question, which he had not done. SL Ann's 
Mutual Building Society & Broum, 4 L. N., 
184, S. C. 1881. 

235. To carry on trade. Case of Kerry & 
Les SoBurs de PAsile de la Providence, (II 
Dig. 196-253,) reported at length 26 L. C. J. 
51, Q. B. 1878. 

VIL Rights of members with rbspeot to 

TRUST FUNDS. 

236. Appellant, a minister of the Presby- 
terian Church of Canada, in connection with 
the Church of Scotland, obtained an injunction 
on the 31st December 1878 against the corpo- 
ration respondents and others, members of 
the said corporation, ordering them to abstain 
specially from disposing of the funds of the 
said corporation by making any payments 
therefrom, and generally from all acts of admi- 
nistration of the property under their control 
until further order of Court. Held that where 
a trust fund has been entrusted to a corpora- 
tion subject to the payment of life annuities 



(1) 25 L. C. J. 332 and 5. L. N. 12. 

(1) The disabilities arising from the law are : 
Those which are imposed on each corporation by its 
title or by any law applicable to the class to wnich 
such corporation belongs ; those comprised in the 
general laws of the country respecting mortmain and 
bodies corporate, prohibiting them from acquirinff 
immoveable property or property so reputed withoiu 
the permission or the crown, except for certain pur- 
poses only, and to a fixed amount and value ; tnoae 
which result from the same general laws impoainff 
for the alienation or hypothecation of immoveable 
property held in mort main or belonging to corpo- 
rate bodies particular formalities not required t>y 
the common law. 866 C. C. 
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to its fotmders and others, each founder has 
an interest heyond the mere reception of his 
annuity, andean claim that the fund be admi- 
nisterea in strict accordance with law. Dobie 
k The Board for the Management of the 
Temporalities Fund, &€., 26 L. C. J. 170, P. C. 
1882. 

VnL Sbbyiob of. 

237. A service at the office and place of 
business of a corporation is a personal service 
under the rule requiring a personal service 
against a tiers-eaisi. Beaulieu S Porgue, 12 
R. L 331, S. C, 1883. 



CORRUPT PRACTICES— Sftf BLEC 
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COSTS. 

1. AonOK OONTINUBD FOB. 
IL GOXPBXSATION OF. 

III. Dbposit fob in RBVTBW. 

IV. DiSTBAOnON OF. 

V. EXBOUnON WILL NOT ISSUB FOR WHILB 
APPEAL PBNDINO. 

VI. In AonoN for dahagbs. 
VIL In action under a lbasb. 

VIII. In oasbs of admission without DBPosrr. 

IX. In xattbbs of bxpbopblation. 

X. In bbview. 

XL Liability of obbditors for undeb the 
Insolvent Act. 
XIL Of AcrrioN en bornaob. 

XIII. Of AcnoN in fobma pauperis. 

XIV. Of 

Action withdrawn or dismissed sauf 
recours must be paid before proceed- 
ing again. 

XV. Of oontestino bbpobt of distbibution. 

XVI. Of Dilatoby bxoeption. 

XVII. Op DiaooNTiNUED action. 
XVIIL Of enqubtb. 

XIX. On demubrbb. 

XX. On motion foe sbcubity. 
XXL Pbivileoe fob. 

XXII. Right to. 
XXni. SBOUBrrYFOB. 
XXrV. Taxation of. 

XXV. WhBBB DEFENDANT IS INSOLYBNT. 
XXVL WhERB OBJECTION BAISBD BT THB 
COUBT. 

XXVII. Where opposition maintained pro- 

TAXTO. 

L Action continued fob. 

238. An attorney who has obtained distrac- 
tion dt frais in the Ck)urt below cannot in- 
tervene in appeal to protect his rights where 
^ parties are about to settle without pay- 
ing him ; especially where he alleges nei- 



ther fraud nor the insolvency of his client 
McCord h McCord, 2. Q. B. R. 367, Q. B, 1882. 

239. Action to set aside a deed of obliga- 
tion between father and son for want of con- 
sideration. After issue joined the case was 
inscribed for trial and the defendant was ex- 
amined for the plaintiff. The case was then 
adjourned to a later day, and meanwhile the 
parties made an arrangement by which plain- 
tiff agreed to discontinue his action on pay- 
ment to him of $300, which was done, each 
party paying his own costs. Subsequently 
defendant applied to the Court to be allowed 
to produce an additional plea based on the 
above arrangement. This was allowed, and 
the new plea concluded for the dismissal of 
the action, each party paying his costs. The 
plaintiff answered this hew plea by alleging 
that the arrangement had been made in a 
fraudulent manner, and with the view of de- 
priving the attorneys of pluntiff of their costs 
of which they had claimed distraction. The 
contest was now to ascertain whether the ar- 
rangement could be made to the prejudice of 
the attorneys. Held, that the plaintiff was 
not entitled to answer this plea by alleging 
that the settlement was fraudulent, and 
made with the view of depriving the attor- 
neys of plaintifi of their costs. Qosselin jh 
Gosselin. 5. L. N. 378. S. C, 1882. 

IL Compensation OP. 

240. The costs due on a judgment may be 
legally paid to and compensated by a debt 
due by the attorney, of record of the party to 
whom such costs are awarded, notwithstand- 
ing that such costs have not been awarded 
by distraction to the attorney in the absence 
of proof by the client that he had paid his 
attomey^s costs. Kilgour & Harvet/j 27 
L. C. J. 138, S. C. H., 1882. 

III. Deposit for in review. 

241. Oq an inscription in Review Held 

foViomng Lacombe& StcMariCyLeavitt & Moss 
atid Jones vs. McNameCj that when several 
defendants have pleaded separately the plain- 
tiff inscribing in revision on all these contes- 
tations must make as many deposits as there 
are contestations. Pednaud & Perron. 7 
Q. L. R. 319, S. C. K., 1881. 

242. Where a plaintiff inscribed in review 
on two contestations but made only one 
deposit and the defendant moved to dis- 
charged th9 inscription in consequence.^ Held 

that the plaintiff would be aJ lowed to make 
another deposit on payment of costs of mo- 
tion, but the inscription would stand. McNor 
mee & Jones, 4 L. N. 102, S. C. R, 1881. 

Distraction of. 

243. Judgment was rendered in Review in 
favor of the defendant and reversing the judg- 
ment of first instance with costs in the Cour 
Infirieure and in the Court- of Review against 
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the plaintiff, but without saying ''in favor of 
the defendant's attorney/^ Subsequently the 
words distraits en faveur de MaMre A. X, 
Talboty procureur du di/endeur were added to 
the entry of the judgment in the register. On 
petition to have these words erased as not 
being in conformity with the judgment. — Held 
that where distraction of costs has been asked 
for by an attorney in his pleadings that the 
judgment must be held to have granted such 
distraction, unless otherwise expressed and 
that even where judgment is of a higher Ck>urt. 
Morency S FournierJ Q.L. R. 9, S.C.R. 1880. 

• 

V. Execution will not issuk for while ap 

PEAL PENDING. 

244. While motion for leave to appeal 
fh>m a judgment maintaining a demurrer was 
pending the successful party applied for exe- 
cution for his costs which, after argument^was 
refused by the prothonotary. Payette & Hat- 
ton. 5 L. N. 239 S. C, 1882. 

VI. Ik action for damages. 

245. Where judgment for $1 and costs for 
damages is rendered that means $1 also for 
costs. Lawrence S Hubert 12 R. L. 109. S. 
C, 1882. 

VII. In action under a lease. 

246. The costs in an action to set aside a 
lease for the violation of the obligations un- 
dertaken by the lease should be taxed ac- 
cording to the amount claimed. McConville 
t Hoehelaga Bank, 11 R. L. 99. 0. C, 1881. 

VTII. In cases op admission without deposit. 

247. In an insuranoe case there had been 
a reference to arbitration, and the sum of 
$646.10 foimd to be due oy the defendant 
company to plaintiff. Plaintiff sued for $1173, 
and the defendant pleaded acknowledging 
the amount found on the arbitration but 
made no deposit. Judgment for the amount 
admitted by plea, with costs against plaintiff 
after plea filed. DeMartigny & The Water- 
totem Agricultural Insurance Co, 4 L. N. 132, 
S. C. 1881. 

IX. In matters of expropriation. 

248. In a matter of expropriation, where 
$600 was awarded by judgment in excess of 
that offered by the commissioners, the attor- 
ney's bill was taxed as in a first class case in 
the Superior Court, Grace in re 5 L, N. 119, 
S. C. 1881. 

X. In Review. 

249. Where a party inscribing in Review 
discontinues after inscription and after fac- 
tum filed by respondent, the latter is entitled 
to costs as of a case before hearing. Milloy 
ds O'Brien, 6 L. N , 336, S. C. R. 1883. 



XI. Liability of creditors for undrr tbe 

INSOLVENT act. 



250. Where proceedings were taken by the 
assignee to an estate under the Insolvent Act 
and which was dismissed and there was 
nothing in the estate to pay the defendant's 
costs, an action against one of the creditars 
for his proportion of such costs was main* 
taied. Poulin & Falardeau, 4 L.N., 317, C. C. 
1881. 



XII. Of action en Bornage. 

251. Action en bornage. Defendant's pro- 
perty ran from south to north, and plaintifi^s 
nxnn east to west, forming the boundary of 
defendants in depth and of others in the 
same concession. The defendant who en- 
croached considerably on the plaintifi'^s pro- 
perty claimed two boundaries, one to the 
east and the other to the west, between two 
of his neighbors and the plaintiff *s property 
which he pretended had always divided the 
properties. Held that all the costs of the 
defendant should be borne by the defendant, 
ss they were rendered necessary by his pre- 
tentions, and that the costs of expertise and 
homage were the only ones which should be 
divided between them. Boy & Gagnon, 7 
Q.L.R.207,S.C. R., 1881. 

252. Les frais de 1' instance en bornage ne 
doivent pas dtre partag^s entre les parties au 
litige ; mais qu'ils doivent Stre support^s en 
entier par celle qui s'estrefus6e k un homage 
4 Pamiable, ou qui Pa rendu impossible par 
des pretentions que rejette le jugement 
Bilanger & Giroux, 9 Q. L. R. 249, S. C, 
1883. 



XIII Of action in forma pauperis. 

253. The plamtiff, a bailiff, claimed $8.05 
from the de^ndant as the balance of the cost 
of the service for her of a subpoena in a 
case in which she was plaintiff in forma 
pauperis.aad her action was dismissed. Held 
that the oailiff was an officer of justice and 
bound to give his service in such cases free 
of charge, but he had a right to recover his 
disbursements and the amoimt allowed by 
the tariff for travel was a disbursement for 
which he had a right to judgment. Dion Jt 
Toussaintj 7 Q. L. R. 54, C. C, 1881. 

XIV. Of action withdrawn or dismissed 

SAUF REOOTJRa MUST BE PAID BEFORE PROCEBDINO 
AGAIN. 

254. On a demand or application for dis- 
charge from insolvency imder the Insolvent 
Act. — Held th&t the costs of a former petition 
for the same purpose must be first paid where 
the parties and proceedings were identical. 
Gohier <k Perkins^ 4 L. N. 299, S. C. 1881. 
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XV. Op oontbstiko report of distribution. 

255. On contestation ofa report of distrition 
where a party was coUocated for an amount 
under $oO, and his claim was over $1000. 
Held that the costs of contesting such collo- 
cation should be taxed according to the 
amount of the claim, and not according to 
the amount of the collocation. 'Lehlanc & 
Telliery 11 R. L. 352, S. C. 1882. 

XVL Op dilatory bxcbption. 

256. Held overruling Martin S Foley (I) 
that the costs of a oUlatory exception for 
security did not depend on the result of the 
action but were payable by the plaintiff. 
McLennam, k Grange, 4 L. N. 170, S. C. 1881. 

XVIL Of discontinued action. 

257. A defendant who has obtained congi 
difaut of an action with costs may, by peti- 
tion in a second action for the same cause, 
demand a suspension until the costs of the 
first action are paid. Moiaan S Bourgeoisy 11 
R L. 120, C. C, 1871. 

XVIIL Of ENQrETE. 



258. Lorsqu'une des parties succombe sur 
tous les faits qui ont fait la matidre de 1' en- 




la. N. 378, & M. L. R. 1 S. C. R. 66, 1884. 

XIX. On DEMURRER. 

259. Where demurrer is pleaded to a por- 
tion of the demand and maintained as pleaded 
the action being good for the balance, a fee 
of $8.00 was allowed as on a demurrer dis- 
missed. Chevalier A CuvUlier, 4 L. N. 306, S. 
C, 1881. 

XX. On MOTION FOR SECURITY. 

260. The Plaintiff in this case resided in 
Glasgow, Scotland, and the defendant filed an 
exception dilatoire to have the proceedings 
stayed until security for costs be put in, a 
power of attorney produced and a detailed 
account filed. The exception was maintained 
with costs. Gray S Cleghomy S. C. 1884. 

XXI. Privileob for. 

261. The creditor who is secured by hypo- 
thec and who takes a personal action against 
his debtor has no privilege for the costs 
thus incurred on the property hjrpothecated. 
Brieauli d: Bricaultf 11 R. L. 163, S. C, 1661. 

262. Where a defendant in an action of 
damages which has been dismissed with costs. 



(1) II Big. 203.890. 



causes an immoveable belonging to the plain- 
tiff to be taken in execution and sold by the 
Sheriff, he has a right to be collocated by 
privilege on the proceeds of sale for his costs 
of suit, as well as for the costs subsequent to 
judgment. Tansey d: Beihunej 7 L. N., 133, 
Q. B. 1884. 

]^II. Right to. 

263. The plaintiff contested an opposition 
filed by the assignee to the insolvent estate 
of the defendant. The contestation was en- 
tered upon because the assignee had admit- 
ted to plaintiffs attorney that he did not 
authorize the opposition. This was admitted 
by opposant, but it appeared that the oppo- 
sition had been ordered by opposants part- 
ner and approved of by opposant. Review 
from the judgment condemning the plaintiff 
in the costs of contestation, on the ground 
that plaintiff was justified by the statement 
of opposant in contesting the opposition. 
Held to be no ground for revision, roquet & 
Poirier, 5 L. N. 359, S. C. R. 1882. 

XXin. Security for- 

264. The opposants five in number, of whom 
three lived in the United States, opposed the 
sale of certain property which had been 
seized and which they claimed belonged to 
them. The plaintiff and the defendant 
appeared on the opposition by the same 
attorneys. The defendant after notice to the 
opposants, presented a petition to the pro- 
thonotary for security for costs from the three 
absents opposants, which was granted with a 
delay of eight days only. The security was 
not furnished within the eight days, and on 
motion of the defendant the opposition was 
dismissed. The opposants inscribed in Review 
setting up that they were not bound to 
give security as opposants j that the demand 
for security could not be made until the 
parties had declared whether they intended 
to admit or contest; that the notice of 
motion was insufficient, and that in any case 
the opposition could only be dismissed with 
regard to the three residents, and not with 
regard to the other two who resided in the 
Province. Held that the non resident oppo- 
sants were bound to give security, but that 
the delay granted them was altogether too 
short, and that the failure of the absentees to 
give security could not affect in any case 
those who were resident. Judgment dismis- 

<sing opposition reversed, and one month 
fixjm service of judgment allowed to the three 
non residents to put in security. Miller & 
D^hine, 8 Q. L. R. 18, S. C. R. 1881. 

265. On the contestation of a petition for 
discharge under the Insolvent Act 1875. Held 
that security could not be demanded of a 
foreign creditor contesting as the insolvent 
was the party moving. Hoffer & BlUott, 4 L. 
N.298,S. 0.1881. 

266. A foreign company which has a plac« 
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of business in the Province of Quebec is not 
bound to give security for costs in an action 
instituted in this Province. Victoria Mutual 
Fire Insurance Co, k Carpenter, 4 L. N. 351; 
S. C. 1881. 

267. Defendant against whom attachment 
before judgment was issued, though an absen- 
tee,was not bound to give security for the costs 
occasioned by his petition to Court. Hutchina 
& Ingrams, 12 R. L. 671, S. C. 1881. 

268. Where the defendant by dilatory 
exception asked for security for costs which 
was put in accordingly. — Hdd that he was 
entitled to costs of his exception indepen- 
dently of the result of the action. McLennan 
& Grange 4 L. N. 170, 8. C. 1881. 

269. The plaintiff, a nonresident contested 
the collocation and privilege of the opposant 
who was a resident of the province of Quebec, 
and thereupon the opposant asked for secu- 
rity ior costs. Held that notwithstanding 
the authority of Webster is Philbrick, tbat the 
plaintiff should give security to the opposant. 
La SociitS anonyme des glaces etproduits ehi- 
miques de St. Oobain d: Cic <k Qiberton. 26 
L. C. J. 246. L. C. 1882. 

270. The plaintiff, a corporation created 
under the laws of the state of New Jersey, 
brought action against the defendant and 
was met by a demand for security for costs. 
Plaintiff demurred on theground that they had 
an office and place of business in the province. 
Hdd that they were nevertheless bound to 
give security. The Singer Manufcusturing 
Co. & Beaucage. 8 Q. L. K. 354. S. C. 1882. 

271. Where opposition was filed to a sei- 
zure of a right of use and habitation on the 
ground that it was unattachable and the op- 
position was oismissed. Held that such right 
was a real right, and as such required a depo- 
sit of $40 in review, under 497 C. C. P. (1) 
Ooulet & Gagnon 8 Q. L. R. 208, S. C. R. 1882. 

272. An action will be dismissed for fsulure 
to comply with an order to give security for 
costs, notwithstandig that the case was only 
returned into Court lor costs. East Hampton 
Bell <fe Grose. 6 L. N. 22. S. C. 1882. 

273. Dans cette cause le Bref etait rappor- 
table le 9 Mai, la motion pour cautionnement 
a 6t6 signifi^ le 2 et produite et presentee le 
10 du m§me mois. Granted. Marco tte d: Des- 
eoieau. 5 L. N. 336. S. C. 1882. 

274. Dans cette cause le Bref etait rappor- 
table le 22 Septembre, la motion pour cau- 
tionnement a etd signin6e le 25 du mdme 
mois. Et la Cour ne si6geant pas du 25 Sep- 
tembre au 2 Octobre, la motion fiit presentee 



(1) This review cannot be obtained until the 
party demanding it has deposited in the office of 
the protiionotary of the court which rendered the 
judgment, and within eight days from the date of 
such judgment, the sum of twenty dollars if the 
amount of the suit does not exc^ four hundred 
dollaiSy or of forty doilais, if the amount of the suit 
exceeds four hundred dollars ; or if it be a real 
action. 497 0. C. P. 



le 2 Octobre, premier jour du terme. Bisected* 
Giles A O'Hara. 5 L. N. 336. a C. 1882. 

275. The plaintiff alleging himself as of the 
city and district of Montreal sued in his 
quality of Beceiver duly appomted by judg- 
ment of the court of chancery for Ontario to 
the Niagara District Mutual Fire Insnrance 
Co., carrying on business in the Provinces of 
Ontario and Quebec. Motion for secutily and 
judgment as follows. — ^Consid§rant qu'il ap- 
pert par la declaration en cette cause que la 
compagnie appel^e la " Niagara District Mu- 
tual fire Insurance Company '' pour et dans 
rint6r§t.de laquelle le demandeur ^ quality 
poursuit la pr6sente demande, n'a pas d^Sta. 
blissement en cette province. Accord^, Ac. 
Giles & Chapleau. 5 L. N. 373. S. C. and 
Giles S Jacques, lb. and 27 L. C. J. 182. 1882. 

276. Where security for costs is asked for 
by motion, the motion must be made within 
four days after the return of the writ or the 
production of grounds of intervention. Cana- 
dian Bank of Commerce & McGauvranj 5 
L. N. 128, S. C., 1882. 

277. A non - resident, plaintiff contesting 
the collocation of an opposant, is bound to 
give security for costs. Sociiti anonyme des 
Glaces d: Giberton, 5 L. N. 94, 8. C.^ 1882. 

278. If a plaintiff is domiciled m Quebec 
when he institutes his action, but afterwards 
during the pendency of the suit removes 
into another country, the defendant must 
make his motion for security and costs within 
four days from the time he obtains certain 
knowledge of the departure. Hunter & Ren- 
niCy 28 L. C. J. 252, S. C, 1883. 

279. It it is not sufficient that motion 
for power of Attorney, and security for costs 
be served stamped and filed within the four 
days from return of suit, it must also be pre- 
sented within that delay either before the 
Court, if sitting, or a judge in chambers, or 
the prothonotary. Potter v. McDonald, 10 
Q. L. R. 101, S. C, 1883. 

280. A motion for security of costs may be 
presented after the expiration of four days 
from the return of the writ of summons, if 
notice thereof has been given within foor 
days. Boufker Fertilizing Co. <k CameroHf 
7 L. N. 214, Q. B., 1884. 

XXIV. Taxation op. 

281. As to proportion of costs taxable against 
pliuntiff on discontinuance of proceedings 
against one of three defendants, who has se- 
vered in his defense from the other two de- 
fendants who plead jointly. Ives. v. Seeg- 
miller. 6 L. N. 84, 8. C. 1883. 

282. When the judgment is for principal 
and costs, and the principal is less than 9100 
the amount of the costs will be determined 
if interest has accrued so as to make the to- 
tal over one hundred dollars, according to 
the total amount of such principal and inte- 
rest, though the exact amount of the inte- 
rest be not determined by the judgment. 
Lemay d: Boissinot. 10 Q. L. R. 90, S. C. 
1883. 
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282. On the reyision of a bill of costs aris- 
ing out of the appointment of a sequestra- 
tor for which the tarifi* makes no provision it 
was taxed as in the class of appointments of 
tator or curator. McLean S PMllips, 7 L. 
N. 246, S. C. 1884. 

283. Articulation of facts being filed on an 
exception to the form which raises questions 
of fact the costs occasioned by such articula- 
ikms will be taxed in the bill. George & 
Canadiian Paeifie Railway Company, 12. R L. 
632, S. 0. 188£ 

XXV. Where defendant is insolvent. 

284. Action agsdnst an insolvent who had 
not obtained his discharge, for a debt incur- 
red previous to the assignment. Judgment 
granted but without costs. Laurent a; Th6- 
riault 4. L. N. 373. 8. C. 1881. 

XXVI. Where objection raised by the 

OOUBT. 

285. Where on the contestation of a tiers 
saiH declaration the Court of Revision deci- 
ded that the Court of first instance was with- 
out jurisdiction, and dismissed the contesta- 
tion, no costs were awarded as both parties 
had acquiesced in it. Lapointe d: BSlanger, 
7. Q. K R, 316. S. C. 1881. 



XXVII. Where Opposition 
PBO- tanto. 



maintained 



286. Where an opposition founded on par- 
tial payments was maintained as to such pay- 
ments and judgment reduced accordingly. 
Held following Groohge db McDonald, that 
each party would pay his own costs. ThU>auU 
ic FantainCf 7 Q. L. B. 320, S. C, 1881. 



COTISATION. 

L By Church Fabriqubs, see CHURH FA- 
BRIQUES. 

IL Bt- Municipal Corporations, «ee MUNI- 
CIPAL CORPORATIONS. 



COUNCIL OF THE BAR— See BAR. 



COUNSEL. 
L Fbbs of, see ADVOCATES. 



COUNTY COUNCIL. 

I. LtABILITT OF FOR CARE OF REGISTRY OFFICE. 

287. The registrar of the Co. of St. John 
brou^t action for $935, for the heating, care 



and cleaning of the building for seventeen 
years, and for furniture provided for the same 
under C. S. L. C, Cap. 24, Sec. 26, S. S. 5, " 
which authorizes the Council to pass a by-law 
for the acquisition, construction and mainte- 
nance of an office for the registration of deeds, 
and of a fire proof vault. Plaintiff, however, 
had only recently discovered this provision, 
and according to his own admission, had no 
thought of making any claim on the Council 
when he rendered the services, Ac. Action 
dismissed. Charirand & Corp. of County of 
St. John. 6 L. N. 83, S. C. R., 1883. 



COUNTY TAXES 

I. Imposition op. 

288. The Corporation of the County of Ho- 
chelaga, being compelled to provide for the 
payment of certain costs incurred in suits to 
which the Corporation was a party, adopted 
a resolution, imposing a tax on the several 
municipalities within the County, in propor- 
tion to the assessed value of their real pro- 
perty in order to cover the debt. To an ac- 
tion against the defendant, one of the muni* 
cipalities so charged with a portion of the 
debt, it was pleaded that a tax cannot be 
imposed by the County Council otherwise 
than by by-law, and that the attempt of the 
plaintiff, corporation, to impose such tax by 
resolution was illegal. The Court maintained 
the defence. Corporation of County ofHochc' 
laga and Corporation of Village of Cdte St. 
Antoine. 6. L. N. 119. and 27 L. C. R. 177. C. 
C. 1883. 



COUPONS. 

I. Interest ON. 

II. Possession of ditrino litigation. 

I. Interest on. 

289. Interest runs on the interest coupons 
of railway debentures from the dates on 
which they respectively fidldue, without the 
necessity of putting the debtor en demeure. 
Desrosiers de The Montreal Portland & Bos- 
ton Railway Company. 28. L. C. J. 1. & 6 L. N. 
388. S. C. R. 1883. 

II. Possession of, durino utigation. 

290. On motion of the owner of bonds with 
coupons attached, the Court will order such 
coupons as are not in litigation in the appeal 
to be detached by the Clerk of the Court and 
delivered over to the party moving. Montreal 
N. & B. Rly. Co, and Hochdaga Bank. 27 L 
C. J. 164, Q. B. 1883. 
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COURr HOUSE TAX. 

I. On exhibits hbld to bb ultra vibbs. iee 
LEGISLATIVE AUTHORITY. 



COURTS. 

L Discrbtion of in frivolous matters. 

291. Where opposition was brought to a 
seizure for a witness tax, on the ground that 
the execution should have issued as in the 
lowest class of case in the Circuit Court, that 
it would only have cost 30 cents instead of 
$3.50, and in that any case there was an error 
of ten cents. Held reversing the judgment 
of the Court of Review and restoring that of 
the Superior Court which dismissed the oppo- 
sition, that the opposition was properly dis- 
missed as frivolous and for an insignificant 
amount and the Court had discretion so to 
decide. OoU & Sanuon, 8 Q. L. R., 357, Q. B. 
1882. 

COVE RECEIPTS. 

I. Possession of. 

292. Appellants seized on the river St. Mau- 
rice as belongmg to the St. Maurice Lumber 
Co. (defendants) 5892 pine logs. Respond- 
ants filed opposition afin cPannuller by which 
they claimed a lien on the logs in virtue of 
three writings, sous seing privi by which the 
St. Maurice Lumber Co. transferred the logs 
to respondants by way of pledge for advances. 
Held that banks cannot acquire a lien on logs 
under the Banking Act. 34 Vic. Cap. 5, S. 8. 
46 and 47 (1) if the pledge of these logs was 



not made for previous indebtedness, or if they 
were not held by virtue of a transfer of a 
receipt of a cove keeper, or by the keeper of 
any wharf-yard, harbour or other place, or 
upon a specincation of timber deposited 
in a cove wharf, yard, harbour, warehouse, 
mill or other place in Canada within the 
meaning of the said Act and that to acquire 
alien under Arts. 1745-1966-1967. C. C. (2) 
then must be an actual delivery or posses- 
sion of the property pledged, or of some docu- 
ment in use in the ordinaty course of business 
entitling the bearer thereof to claim posses- 
sion ai such property. Rosa & Molstms Bank. 
2. Q. B. R. 82. Q. B. 1881. 



CREDITOES. 

I. Contracts made in fraud op See CON- 
TRACTS. 

II. Are uablb iNDnnouALLY for costs in- 

OURRBD on behalf OF INSOLVENT ESTATB, 

WHERE NO ASSETS, See COSTS. 



(1) The bank may acquire and hold any cove receipt 
or any receipt by a cove keeper, or bv the keeper of 
any wharf, yard, harbour or other place, any bill of 
lading, any specification of timber, or any receipt 
given for cereal grainsjgoods, wares, or merchandize, 
stored or deposited, in any cove, wharl^ yard, lumber 
wai-ehouse, mill, or other place in Canada or shipped 
in any vessel or delivered to any carrier for cairiace 
trom any place whatever to any part of this dominiiS, 
or through the same or on the waters bordering there- 
on, or from the same to any other place whatsoever and 
whether such cereal grains are to be delivered upon 
such receipt in species or converted into flour as col- 
lateral security, or for the due payment of any bill of 
exchange or note discounted oy such bank in the 
regular course of its banking business, or upon any 
deln which may become due to the bank under any 
credit opened or liability incurred by the bank for 
or oil behalf of the holder or owner of such bill of 
lading, specification or receipt, or for any other debt 
to become due to the bank, and such bill of ladim? 
swcification or receipt being so acquired, shall vestm 
the bank from the date of the acquisition thereot all 
the right and title of the last previous holder thereof 
and if such holder be the agent of the owner, within 
the meaning of the 59 Cap. of the C. S. rfthe late 
Province ofCanada, then all the rightand title of the 
ownerthereo^ to or in such cereal groins^ goods, wares 



or merehandize, subject to his right to have the same 
retransfeired to him, if such biU, note or debt be paid 
when due, and in the event « the non payment of 
such bill or note or debt when due, such bank may 
sell the said cereal grains,goods, wares or merehandize 
and retain the net proceeds, or so much thereof as 
will be equal to the amount due to the bank upon 
such bill or debt or note, witii interest and costs^ 
returning the overplus, if any, to the peison fitnu 
whom such interest was acquired by the rank. 

47. No transfer of any such bill of ladings specifi- 
cation of timber, or receipt shall be made under this 
Act to secure the payment of any bill, note or debt, 
unless such bill^ note or debt be negotiated or con- 
tracted at the timet of the acquisition thereof by the 
bank, or upon the understanding that such bill of 
lading, specification of timber or receipt wonld be 
transleir^ to the bank, but suc^ bill, note, or debt 
may be renewed, or the time for the payment thereof 
extended, without affecting such security, 

(2) 17i5. Bills of lading, warehousekeener's or 
wharfingers receipts or orden for delivery oiT goods, 
bills of inspection of potash or pearlash, and «U other 
documents used in the ordinary course of bniness, 
as proof of the possession or control of goods, cr l^w- 
poi'ting to authorize either by endorsement*cr t T 
delivery, the possessor of any such document 6.* 
transfer or receive the goods thereby represented, are 
deemed documents of titie within the provisions of 
this chapter. 

1966. Pledge is a contract by which a thine i* 



placed in the hands of a creditor, or, being iSSdy 
in his possession, is retained by him with the owner^ 
consent in security for his debt. The thing may be 



given either by the debtor or by a third peison in 

1967. Immoveables may be pledged upon snch 
twins and conditions as may be agreed upon between 
toe parties. If no special agreement be made, the 
fruite are imputed first in payment of interest upon 
the debt andTafterwards upon the principal. Ifno 
mterot be payable, the imputation is made whoUy 
upon the pnncipal. The pledge of immoveables u 
subject to the rules contained m the foUowim? chaxh 
ter, inso&rastheycanbenoyMtetoapply.^ . 
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CRIMINAL LAW. 

I. Abduction. 

n. Act conoekning fugitivb offbnbbrs — C. 
4446. VIC. CAP. 69 and 45 VIC. CAP. 21. 

IIL AOT BBSPECTINO THE DUTIES OF JUSTICES 

OF THE Peace out of Sessions in relation to 

SrXXABT CONYIOnONS AND ORDERS. 

IV. Assault. 

V. Autre fois acquit. 
VLBail. 

Vn. BlGAXT. 

Vni. Crxmbs on the Seas. 

IX. Deposition of deceased in murder 

CASES. 

X. Discharge of prisoner after convic- 
tion QUASHED. 

XI. Error. 

XII. Evidence. 

Xm. Fai^ pretences. 

XIV. Indictment. 
Defects in. 

Far receiving tiolen goods. 
For wounding with Mtnt 
Signing of, 

XV. Larceny. 
By bailee, 

XVI. Libel. 

XVII. Mailing Obscene, Illboai., or other 

riAUDULENT MATTER. 

XVni. Manslaughter. 

XIX. Neglecting to provide for wife &c. 

XX. Nuisance. 

XXI. Offences against the person. 
XXn. Pbnai/tt. 
XXin. Perjury. 

TV. Plea of right. 

Plea of title. 
I VI. Prevention of Crimes Acts. 

XXVII. Procedure. 

XXVIII. Procedure Amendment Act. 

XXIX. Rape. 
^[««»p< to commit, 

XXX. Recbiving stolen goods. 
XXXL Reserved Case. 

XXXn. Speedy trial See C. 47 VIC. CAP. 
41. 

XXXIII. Variance between indictment 

AlfD OONVIOnON. 

XXXI V. Venue. 
XXx V. Verdict. 
XXXVI. Writ of error. 

I. Abduction. 

293. Prisoner was for that he ''did 
"feloniously and fraudulently allure, take 
" away and detain one L. D. out of the pos- 
" session and against the will of her &ther 
^ J. B. D., he, the said J. B. D.. having then the 
^ lawful care and charge oi the said L, D., 
^ then being under the age of twenty-one 
" years and having a certain legal, absolute 
" and present right and interest in the follow- 
" ing described property, <fec." Then follow- 
ed the description of the property. &q. The 
prosecution attempted to prove tne interest 




of L. J>., in the property described by a nota- 
rial copy of the deed mentioned in the indict- 
ment. Objection was taken to this and main- 
tained. It was then attempted to prove 
verbally that she had an interest worth 
$10,000 in property generally. On a reserved 
case the CouH said. — I am inclined to think 
that the indictment should set forth the 
interest of the woman in the property. It is 
a substantial fact which the prisoner has a 
right to rebut. He cannot do this unless he 
is told what the interest is. But there can 
be no doubt that when the interest is set 
forth in the indictment, as it is in this case 
the prosecution must prove it as laid. The 
verbal evidence of an interest in property 
generally cannot sustain this indictment. 
Begina <fe Kaylorj 4 L. N. 196 & 1 Q. B. R, 
364 Q. B., 1881, & 26 C. J. 36, Q. B., 1881. 
294. But on a second point reserved. — Held 
that it was not necessary for the prosecution to 
prove the knowledge of the prisoner as to the 
mterest of L. D. There were two categories 
in Sec. 54 of the Statute, 32-33 Vic, Cap. 20 
(1) under which the indictment was brought. 
First, there was the case of a woman of any 
age possessing property abducted " from 
motives of lucre." If the prisoner had been 
indicted for ihis offence it would have been 
necessary to establish the motive, and to do 
this some proof and knowledge on his part, 
or at all events belief would probably be 
required. But the indictment was imder the 
second disposition of the section which did 
not require that. lb. 



(1) Where any woman of any age has any interest, 
whether 1^^ or equitable, present or future, abso- 
lute conditional or continflent in any real or personal 
estate, or is a presumptive neiress or co-heiress or pre- 
sumptive next of Kin, or one of the presumptive 
next of kin to any one having such interest, 
whoever from motives of lucre, takes away or 
detains such woman against her will, with intent to 
maTTY or carnally know her, or to cause her to be 
married, or carnally known by any other person ; and 
whosoever ixaudulentiy allures, takes away or detains 
such woman being under the age of twenty-one years, 
out of the possession and against the will of her 
father and mother or of any other person, having the 
lawf^ care or charge of her, with mtent to marry or 
carnally know her, or to cause her to be married or 
carnally known by any other person, is guilty of 
felony and shall be liable to be imprisoned in the 
penitentiary, for any term not exceeding fourteen 
years, and not less than two years, or to be impri- 
soned in any other gaol or place of confinement for 
any term less than two years, with or without hard 
labour, and whosoever shall be convicted of any 
offense against this section, shall be incapable of 
taking any estate or interest, legal or equitable, in 
any real or personal propeity of such woman, or in 
wmch she has any such interest, or which shall come 
to her as such heiress, co-heiress or next of kin as 
aforesaid ; and if any such marriage as aforesaid 
shfldl have taken place, such property shall, upon 
such conviction, be settled in such manner, as the 
Court of Chancery in Ontario, the Supi«me Court of 
Nova Scotia, or New Brunswick, or the Superior 
Court in Quebec, shall appoint, upon any informa- 
tion at the suit of the Attomey General for the Pro- 
vince in which the property is situated. 
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Act bebfbotino thx dtttixs of Justices op 

THt FBACK out of SbsSION lie RELATION TO 8UM- 
MABT COKYICTIONS AND 0BDSB8. 

Her Mi^eBty, by and with the adyioe and 
ooDsent of the- Senate and Hoaae of Oommons of 
Canada, enacts aa foUows : — S. 61 of C. 31 of the 
Act passed in the Session held in the thirty second 
and thirty third yean of Her Migesty's reign^ inti- 
tuled "An Act respecting the duties of Justices of 
the Peace in relation to sunnnary convictions and 
orders " as amended by the Acts thirty third Vict, 
c. 27 and fortieth Vict. c. 27, is hereby further 
amended by adding the following sub-section there- 
to :-- 

*' In all cases of appeal provided for by this Act. 
all appeals from the decision of the Stinendiaiy 
Ma^strate or of any Justice or Justices of tne Peace 
fortne Districts ot'Muskoka and Parry Sound in 
the Province of Ontario, shall lie to, and may be 
brought before and heard and determined by the 
Court of General Sessions of the Peace for Uie County 
of Simooe in the said Province ; all appeals from the 
decision of the Stipendiarv Magistrate or of any 
Justice or Justices oi the Peace, lor the provisional 
County of Halibnrton in the said Province, shall lie 
to and may be brought before and heard and deter- 
mined by the Court of General Sessions of the Peace 
for the County of Victoria, in the said Province ; all 
appalls from the decision of the Stipendiary Magis- 
trate or of any Justice or Justices en the Peace for 
the I^rict of Thunder Bay, in the said Province, 
shall lie to and may be brought before and heard 
and determined by the Court of General Sessions of 
tJie Peace for the District of Algoma, in the said 
Province ; and all appeals from the decision of the 
Stipendiaiy Magistrate or of any Justice or Justices 
of the Peace for the District of Kinissing, in the 
said Province shall lie to and may be brought before 
and heard and determined by the Court of General 
Sessions of the Peace for the County of Renfrew*" 
C. 47, Vict. Cap- 43, S. 1. Sec. 71 of the said Act as 
amended by the Act 37 Vict. C. 27, is hereby fur- 
ther amencled by adding thereto the following as 
sub-section two : — 

All returns under this section of convictions had 
in the District of Muskoka and Parry Sound, in the 
Province of Ontario, shall be made to the Clerk of 
the Peace, for the County of Simcoe, in the said Pro- 
vince ; all returns of convictions had in the Provi- 
sional County of Haliburton, in the said Province, 
to the Clerk of the Peace for the County of Victoria, 
in the said Province, all returns of convictions had 
in the District of Thunder Bay, in the said Province, 
to the Clerk of the Peace, for the District of Algoma, 
in the said Province, and all returns of convictions 
had in the District of ^ipissing, in the said Pro- 
vinoe to the Clerk of the Peace, for the County of 
Beofrew, in the said Province. Sec. 2. 

This act shall not applv to any appeal in respect of 
a conviction had before the passing thereof. 

rV. Assault. 

295. A prisoner accused of assault with 
intent will be found guilty of simple assault. 
Rggina d: O'Neil, 11 R. L. 334, Q. B. 1881. 

V. Autre fois acquit. 

296. Where the prisoner had been put on 
hit trial on an- indictment containing six 
counts charging him with shooting with intent 
to kill and murder, and was foimd guilty on 
the first count, which verdict was afterwards 
set aside on a reserved case on the ground 
Ibat the indictment as far as said count on 



which the prisoner was tried was concerned 
was bad. — Held ihsX he could not be tried 
again on the same indictment as all the dif- 
ferent counts referred to the same act of 
shooting. Prisoner discharged on plea of 
autrefois acquit. Regina k Bulfner^ 5 L. N. 
92,Q.B. 1881. 

VI. Bail. 

297. The prisoner was arrested under the 
Post Office Act 1875 charged with having 
stolen a letter cont^aining money from The 
Quebec Post Office. The proof showed that 
he had taken seven other letters as well. On 
application for bail — Per curiam : La rdgle en 
pareille mati^re a 6t^ ainsi fonnulee par le 
Juge Power, dans la cause Ezp. Maguire : 
"It is laid down as law by the most msting- 
uished ludges in England that the principle 
upon which a party committed to take his 
trial for an offence may be bailed is founded 
chiefly upon the legal probability of his 
appearing to take his trial ; that such proba- 
bility does not in contemplation of law exist 
where a crime is of the highest magnitude, 
the evidence in support of the charge strong 
and the punishment the highest known to 
the law." Dans I'espece actuel la preuve est 
positive et directe, le crime tr§s grave, et 
quoique la punition impos^e par le statut 
ne soit pas " the highest knoton to the law, ^' 
elle est tres severe : emprisonnement dans le 
penitencier pour la vie ou pour pas moins de 
cinq ans. Huot Exp. 8 Q. L. R. 28, Q. B. 1882 

VII. BlOAMT. 

298. On a trial for bigamy, the Crown 
having established the facts of the husband^s 
two marriages, it is for the prisoner to show 
the absence of the first wife during seven 
years preceding the second marriage j and 
where such absence is not proved, it is not 
incumbant on the Crown to establish the pri- 
soner's knowledge that the first wife was 
living at the time of the second marriage. 
Regina <fe Dwyer, ^ L. C. J. 201, & 6 L. N. 66, 
Q. B., 1883. 

VIII. Criues o!7 seas. 

299. The prisoner, second mate of the Star 
of England^ was tried before the Court of 
Queen's Bench, Quebec, on an indictment for 
manslaughter. He had illtreated on the high 
seas a seaman of the name of McK. so griev- 
ously that he had to be put on shore at 
Kamouraska, where he died ; his death, accor- 
ding to medical testimony, having been accel- 
erated by the illtreatment he had received. On 
a reserved case, AeZd that in order to prove that 
a steamer upon which a crime has been com- 
mitted was a British steamer, it was not neces- 
sary to file the register of the steamer, and it 
is sufficient to establish that she sailea under 
the British flag. Regina k Moore, 2 Q. B. R., 
52, Q. B., 18S1. 
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300. But where a person dies in this Pro- 
vince from iUtreatment received while on 
board of ship at sea, the trial for manslaugh- 
ter of the author of such illtreatment must 
take place in the district where death en- 
sued, and not in the district where the ac- 
cused was arrested. lb, 

IX. Deposition of dbobased in murder cases 

301. On a trial for murder, the Crown pro- 
posed to put in the examination of the de- 
ceased in presence of the prisoner as to the 
circumstances of the murder of which the 
prisoner was on trial, and have it read to the 
joiy as direct evidence of the facts. The 
production of this examination was objected 
to <m. the ground that it was taken in the 
form of an information and complaint used 
when the accused was not yet arrested, that 
is to say, it is taken as thought the complai- 
nant were seeking a warrant of arrest. Meld 
that the examination of a witness imder 32- 
33 Vict. Cap. 30, s. 29, was inadmissible 
where there was no caption to the deposition 
as given in form. M. to show that a charge 
had been made against the prisoner, and that 
he, having knowledge of the charge, had a 
full opjportunity of cross-examining the wit- 
ness. The test of admissibility is the oppor- 
tunity gi?en the prisoner to cross-examine, he 
having knowledge that it is his interest so to 
do. Regma and Milloy. 6. L. N. 95. Q. B, 
1883. 

X. DiSOHAROB OF PRISONERS AFTER CONVIC- 
TlOy GRANTED. 

302. The prisoner was committed on a charge 
of shooting with intention to kiU. He was con 
ricted on one count out of six and the con- 
▼iction subsequently quashed. Motion ore 
ienu8 to discharge refused, with a suggestion 
that the proper proceeding was by habeas 
corpus. Held that the Court on the appeal 
side would not interfere with an order to 
remand a prisoner to goal made by the Court 
on the Crown side. Bulmer Exp, 5 L. N. 22, 
Q.B.1881. 

XI. Error. 

303. On the 30th October 1880, in the dis- 
trict of Rimouski, the plaintiff was tried on 
an indictment found against hun for a charge 
of burglary, and the jury rendered a verdict 
of guilty of recelf upon which verdict the 
plaintiflfin error was sentenced to be confined 
lor two years in the penitentiary. Held that 
no such verdict could be rendered on the 
charge of burglary for which the plaintiff in 
error was tried, and no judgment be pro- 
nounced on such verdict which was accord- 
ingly set aside. St Laurent & Regina, 7 Q. 
i. R. 47, Q. B., 1881. 

304. Where after judgment maintaining a 
vrit of error and setting aside a conviction 
^ irregularities in the indictment, applica- 



tion was made on the part of the Crown that 
the prisoner be remanded, the Court said 
this was matter within the discretion of the 
Court. If the indictment had been quashed 
on demurrer, there was no lack of precedents 
to justify the Court in ordering a fresh indict- 
ment to be laid, if it were satisfied that a 
crime had been committed. It was quite pos- 
sible if this were a case of murder, and a 
failure of justice might result, that the Court 
would give time for a certiorari to bring up 
the papers. But this was not a case of that 
description. In all cases of writs or error that 
had come before the Court, there had never 
been a remand of the prisoner when the writ 
of error had been maintained. The prisoner, 
no doubt, could be tried again, for he had not 
been tried for the offence committed. But 
the Court could not order a new trial, because 
the judgment was to the effect that no crime 
was charged. The prisoner was then dis- 
charged. Kelly & Regina, Q. B. 1882. 

305. The plaantifi in error had been con* 
victed on an indictment for conspiracy to 
defraud by obtaining goods on false pre- 
tences. On a writ of error it was urged, 1st 
that the false pretence were not set up ; and 
2nd that the overt act only disclosed a civil 
trespass and consequently that they could 
not support an indictment for conspiracy. 
Held that the indictment for conspiracy 
differs from an indictment for false pretences, 
the offence in the former case being com- 
plete by the combination and agreement 
although nothing be done in execution of the 
conspiracy. Writ quashed. Thayer & Regina 
5 L. N. 162, Q. B. 1882. 

XII. Evidence under. 

Whereas since the 24th section of the Act of the 
Imperial Parliament, SSrd and 34th, Vict. c. 62, 
intituled " An Act for amending the law relating to 
the extradition of Criminals " ceased to be in force 
in Canada, there is no provision for obtaining the 
testimony of witnesses in relation to any criminal 
matter pending in any court or tribunal, in a Foreign 
State in like manner as it may be obtained in reEu 
tion to any civil matter : Therefore Her K^esty, by 
and with the advice and consent of tjie Senate and 
House of Commons of Canada, enacts as follows : — 

The testimony ol any witness may be obtained in 
relation to any criminal matter pendmg in any court 
in any other of Her Majesty's D(miinions,or berore any 
Foreign Tribunal in luce manner, as it may be ob- 
tained in relation to any civil matter under the Act 
Slst Vict^ c. 76, intituled "An Act to provide for 
taking evidence in Canada, in relation to Civil and 
Commercial matters, pending before Courts of Jus- 
tice in any other of Her Migesty's DominicHis or 
before Foreign Tribunals " ; and all the provisions 
of that Act shall be constroed as if the term civil mat- 
ter included a criminal matter, and the term cause 
included a proceeding against a criminal : Provided 
that nothing in this Act shall apply in the case of 
any criminal matter of a political character. C. 46 
Vict. Cap 36. 

306. When goods are obtained by a fraud, 
the Court will permit; without previous no- 
tice to the accused, the proof of similar 
fhtuds having recently been practised upon 
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others, in order to show the intent of the 
prisoner. Queen vs, DurocKer, 12. R L. 697. Q. 
B, 1382. 

Xni. False prbtbnobs. 

307. In the spring of 1882, prisoner went 
to one McG. a ku^ge furniture dealer at Mont- 
real and represented to him that he was 
about to open a hotel which he had rented 
at Ste. Therdse, that he had made considerable 
repairs to the hotel and was rather short of 
money. He declared that he wanted for his 
hotel about eight or nine hundred dollars 
worth of furniture, which he proposed to pur- 
chase on credit, offering as security, a mort- 
gage upon an immoveable property of which 
he was proprietor at Longue Pointe, and which 
he represented to be worth three to $4000 
over and above all charges and incumbances. 
As McG. appeared to have some hesitation 
about the sufficiency of the security oftered, 
prisoner proposed to give his property in 
payment for the furniture he reqmred, but 
on the two following conditions. 1st that McG. 
would assmne the payment of a certain an- 
nual rent of about $200 to one Mrs. H; 
and 2nd that he would transfer back the 
property in question at the expiration of a 
penod of three months on McG, being paid 
the full amountof his bill. The latter condition 
was particularly insisted upon by prisoner. The 
bargain proposed was agreed to by McG., and 
upon a deed with right of redemption being 
consented to by prisoner of the property 
mentioned above, he sold and delivered to 
prisoner the $800 worth of furniture required 
oy the latter, and prisoner had at first oidered 
the furniture to be dehvered at the railway de- 
pot, but soon after countermanded that order 
and requested it to be delivered at his resi- 
dence at St Jean-Baptiste village, alleging 
that the hotel was not quite ready for them. 
At the expiration of the stipulated time, no 
money being forthcoming and no demand 
for retrocession of the immoveable property 
being asked for, McG, became alarmed and 
made enquiries about prisoner and his pro- 
perty at Longue Pointe. He then discovered 
Ist that the payment to Mrs H for a 
sum of $200 a year was more than the pro- 
perty could produce yearly. 2nd that priso- 
ner had never rented any hotel at Ste Th6rdse, 
nor was he to open any one there or elsewhere. 
3rd that prisoner had played exactly the 
same trick upon three other furniture dealers, 
given them in payment other properties 
equally valueless : 4th that all the furniture 
purchassed from him by prisoner had been 
sold by the latter below cost price, either by 
private sales or at auction. And being cross- 
examined McG the complainant a<hnitted 
that the representation which had induced 
him to part with the furniture was solely 
that the immoveable property offered him 
was worth between $3000 and $4000 over and 
above all encumbances and not the story 
told by prisoner about his being about to 



open an hotel at Ste Th6r^e, it being a mat 
ter quite indifferent to him, where the furni- 
ture was put, the moment he had received the 
full value of what he had sold. Evidence 
was then offered on behalf of the Crown to 
show that a similar fraud had been lately 
practiced by the prisoner upon other iiinu- 
ture dealers. This was objected to by Ckmn- 
sel for the prisoner, on the ground that no 
other charge could be prov^, except that 
laid in the indictment. In support of that 
pretention Sec 5 of the Larceny Act and 
sec 3rd of Chap. 26th of the 40th Vic. (1877) 
were quoted, those sections it was alleged, 
pointing out in what instances the common 
law rule may be departed from. This objec- 
tion was overuled by the presiding judge, 
who held that the evidence offered comd 
be received in order to prove the intent of the 
prisoner. At the close ofthe case for theCrown, 
the prisoner counselsubmitted that the Crown 
had failed to make out a case against the 
prisoner and urged the following ^unds. 
1st That the fiuse representation with res- 
pect to the opening of an hotel at Ste. Th6- 
rdse, not having been that which induced 
McG, to part with his property it formed no 
part in the ingredients forming the crime of 
obtaining property by false pretences. 2nd. 
That the false representation concerning the 
value of the property offered in payment, 
could not form the basis of a charge like the 
present one. The Court maintained the de- 
fence on both of these grounds and instruc- 
ted the jury to acquit we prisoner. Queen 
vs. Durocher. 12 R. L. 697. Q. B, 1882. 

308. The defendant was charged with hav- 
ing at Montreal, on or about the 11th day of 
April, 1882, by false pretences and witii 
intent to defraud obtained from G. B. B., in 
money and in valuable securities, the sum of 
$25,000, the fidse pretences consisting in the 
verbal assertion made to complainant through 
W., defendant's attorney, that the (defen- 
dant) had a good title to certain real property 
then offered as security for the advance of 
the said sum, and that such real property 
was clear of incumbance ; and also consisting 
in the written assertion made by the defen- 
dant himself in the deed of obligation to 
complainant that the property mort^ged well 
and truly belonged to him, and moreover in 
the verbal reiteration made at the time of 
the passing of the deed that the (defendant) 
was the sole owner of said real property ; 
whereas in truth and in fact a portion of that 
real property (namely, three eights of the 
£ame) did not then belong to mm, but be- 
longed to his daughter, Madame K. After 
consideration,defendant was commited for trial 
to the Q. B. On the first trial the juiy dis* 
agreed and were discharged, and on a second 
tnal the defendant was round guilty and 
condemned. Regina and Judah, 7. L. N. 385, 
1884. 

XIV. Indictment. 

309. Defects in. — ^On a trial for Intent to 
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mnider, a reMnred case was brought before 
the Queen^s Bench in Error and Appeal, on a 
motion in arrest of judgment which impugned 
Ibe indictment upon which the defendant 
Ittui been oonvicted on the ground that the 
ivOrds ''of malice aforethoi]^t" had been 
OfniUed from the averment therein of the 
mtent to murder and the vrard feloniously had 
been written /e^onioiit. Held on the latter 
point that the Statute empowered the Court 
to adjudicate not on what merely appeared 
on the &ce of the case reserved^but on what 
in addition thereto had been therein reeeryed 
for their consideration, and the Court was 
tkerefbre unable to look at it; but with 
regurd to the first point the omission of the 
WOTds *' of maliOe aforethought " was a subs- 
tantial defect in the indictment such as 
eould not be cured by amendment or covered 
by the Terdict^and Judonent therefor should 
be arrested. Beginu TTCarr, 26 L. C. J. 61, 
Q. B^ 1872. 

310. But in another case in which the pri' 
■oner was indicted for feloniously and unlaw- 
Iblly wounding A. B., with intent thereby 
then feloniouuy, wilfuUy and of his malice 
aforethought to kill and munSir the said 
A. B. } and by a second count with Ibloniously 
and nnlawlhlly wounding the said A. B. with 
intent thereby then to commit murder. Held 
that the offence charged in the second count 
was described in the words of the Statute, 
32 and 33 Vic, Cap. 20, Sec. 10, by which the 
offence of wounding with intent to commit 
murder was made different in nature from 
what it was under the conmion law, and as 
the prisoner had taken no objection to it 
until after yerdict, that the motion in arrest 
of judgment could not be maintained. Regina 
A Dteryy 26 L. C. J. 129, Q. B., 1874. 

311. For forgery^-'per curiam, — ^The plain- 
tiff in error, was indicted for haying felo- 
niously forged a certain promissory note, and 
bya second count he was charged with haying 
feloniously uttered a promissory note with 
intent to defraud. The prisoner demurred to 
the indictment, but the demurrer was oyer- 
ruled, and he had been convicted and sen- 
tenced to one year's imprisonment. He 
applied to haye a case reseryed, but was 
reftised. and now he brought the same objec- 
tions before this Court by means of a writ of 
error. The grounds of error were, first, that 
it was not stated in the indictment that the 
promissory note, alleged to haye been forged, 
WBB for the payment of money, and, secondly, 
that the note was not sufficiently described 
in tiie indictment. It was merely stated that 
it was a promissory note. Section 49 of the 
St^atute covered the second objection, it 
being no longer neceRsary to describe the 
note in the indictment. There remained the 
first objection complaining of the absence 
of the words '< for tne payment of money. " 
In the form appended to the Statute, there 
appeared the expression << promissory note, 
ic"^ Did the ^ &c " refer to the words << for 
rha payment of money," or did the <' Ac " 



tefer to the other instruments? Therewssa 
doubt as to>hat it referred to and, therefore, 
the form was not clearly indicatiye of the 
intention of the Le^pslature. The Court had, 
therefore, to look into the precedents. A 
great many had been cited, but none of them 
touched this yery question. Some were under 
the old law, and the decisions did not apply. 
The case, then, was in this position : the 
words " for the payment of money " were in 
the enacting clause of the statute, and there 
was no offence if it was not a promissory note 
<'for the payment of money.'' Against this it 
was urged tnat a promissory note, under our 
Ciyil Code, cannot be for anything else 
except for the payment of money. It might 
be obseryed that the words formerly applied 
to bills of exchange as well. Now the words 
<< for the payment of money" were not added 
in the case of bills of exchange, but the 
Legislature had left attached to the offence 
of forging a promissory note the condition 
that it must be for the pajrment of money. 
When the Court referred to indictments in 
England, it was impossible to find one in 
which the words "for the piyment of money" 
were not found, unless the instrument was 
described so as to show that it was for tiiie 
payment of money. In the United States 
also this was the uniyersal practice. It would 
be a dangerous precedent if the Ck>urt were 
to allow indictments to be drawn in a form 
different from that prescribed by the law,and 
universally practised up to the present time. 
The Counsel representmg the Crown argued 
the case with a great deal of ability and care, 
but he was not able to cite a single instance 
where these words had been omitted from 
the indictment The Court had been equally 
unsuccessful. His Honor held in his hand a 
number of indictments which were in the 
records of this Court, and in eyery case the 
words " for the payment of money " were 
inserted. The Court was not disposed to 
make a precedent which would sanction a 
departure from this practice. Kelly & Regina 
Q. B. 1882. 

312. For receiving stolen ^oodj— The pri- 
soner was indicted for feloniously receiving 
stolen goods on a day in the indictment, and 
it was proved that the receiving of the pro- 
perty described extended over a considerable 
period exceeding six months. Held that the 
Crown was not bound to elect on which of the 
receivings it intended to proceed against the 
accused. Regina & Suprani, 6 L. N. 269, Q. 
B. 1882. 

313. For wounding with intent On a 

reserved case, held that the words '^feloniously 
and of his malice aforethought " were omitted 
in the averment of the intent, in a count of 
an indictment for wounding with intent to 
murder. Held that the count was insufficient 
and that the offence was not described in the 
words of the Statute. Regina & Bulmer. 5 L 
N. 287, Q. B. 1881. 

314. Signing of, — Appeal from judgment* 
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of the Queen^s Bench (1) on the question as 
to whether the Attorney General or Solicitor 
General could delegate to the Counsel for the 
Crown the authority to direct that an indict- 
ment be laid before the grandjury under 32 
& 33 Vict.) cap. 29, sec. 28. neld (reversing 
the decision of the Queen's Bench) that the 
AttomeyGeneral had no authority to delegate 
the judgment and discretion of another the 
power which the Legislature has authorized 
him personally to exercise: that no power 
of substitution had been conferred and there- 
fore that tdie indictment was improperly laid 
before the grand jury. Abrahama & Regina, 
4 L. N. 90, 5 S. C. Rep. 10, Su. Ct. 1881. 

315. HeldthBi where the preliminary forma- 
lity required by sec. 28,32,33, Vict., c. 26, con- 
cerning criminal procedure has not been 
complied with an mdictment for penury will 
be quashed if it has not been pre&rred by 
the direction in writing of the Attorney Gen- 
eral himself. Regina & Granger, 7 L. N^. 247, 
Q. B. 1884. 

XV. Larceny. 

316. Prisoner appeared to answer to a 
charge of having, on 26th October last, stolen 
the siun of $568.75, the property of P. T. 
A second count in the indictment was to the 
effect that he nad received the money 
known it to have been stolen. Prisoner and 
P. T. were in partnership fh)m May to August, 
when their premises were burnt down. They 
thereupon disolved partnership,itbeing agreed 
that the assets should be eqiuuly divided bet- 
ween them. There were two insurance policies 
among the a8set8,pa3rment being claimed upon 
them on October 26th T. and prisoner went to 
the insurance office to settle the matter, and 
obtained a cheque for the amount claimed. 
This the prisoner took charge of, instead of 
sharing the sum equally as had been agreed, 
and cnminal proceedings were instituted. 

P. T., carpenter^ deposed that he had been 
in partnership with prisoner fVom May to 
August, 1881. Their place of business was 
burnt down on July 29th, and on the 17th 
August the partnership was dissolved, an 
agreement being made to share the profits 
equally. A policy was held by the firm against 
the Dominion Insurance Company, and ano- 
ther against the Canada Insurance Company, 
the two amounting to $20,000. The Dominion 
Company paid them a cheque for their claim 
on July 26th, and they proceeded together to 
the bank to get it cashed. The prisoner 
received bills for the amount, but when wit- 
ness demanded his share prisoner declined to 
comply. The witness called for the money 
several times, but on each occasion was 
refused. Cotmsel submitted that the Crown 
had no case, as the mone^ was proved never 
to have been in the physical possession of T. 
and hence no larceny could have taken place. 
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His Honor concurred, and charged the iury 
in accordance. A verdict of ^ not gouty '* 
was returned. Mooney & Regina, Q. B. 1882. 

317. By bailee. — A difficultv having arisen 
between the shipper and tne master of a 
vessel as to the exact quanti^ of goods ship- 
ped each tendered a bill of lading in con- 
formity with his pretentions as to uie quan- 
tity of cargo received. A writ of revendication 
was then issued at the instance of the shipper 
to attach the cargo,and a guardian appointed 
by the sheriff. While the cargo was so under 
seizure and in charge of the guardian the 
master put to sea but was over taken and 
brought back to Quebec on an accusation of 
larceny. Held that under the circumstances 
there was no animus furandi and therefore 
no larceny, even custodia legis, Regina & 
Sulis. 7 Q. L. R. 226. S. P. 1881. 

XVI. LiBBL. 

318. On an indictment for libel, published 
and contained in a news-paper, called VU- 
nivers. — Held on demurer to a plea of juttifioa- 
tion that the defendant could plead thai all 
he had written was true and that it had been 
written in the interest of the publio. Regina 
& Laurier. 11 R L. 184. Q. B. 1881. 

319. Evidence that the defendant in a cri- 
minal prosecution is, at the time of the trial, 
editor and proprietor of a journal in which 
the libel was printed, is insufficient. The 
defendant should be proved to have been a 
proprietor or publisher at the date of public- 
ation. Regina & Sellars, 6 L. N. 197, Q. B. 
1881. 

XVII. Mailikg Obscenb, Illegal or othbb 
Fraudulent Mattsr. 

Sub-section twenty-seveu of section seventy-two 
of the said Act is repealed and this following sab- 
section is enacted in lieu thereof : — 

" 27. To post for tnnsmission or deUvery by or 
through the post any obscene or immeral bool^ pam- 
phlet, picture, print, en^ving, lithograph, photo- 
graph or other publication, matter or thing of an 
indecent, immoral, seditions, disloyal, scurruoiis or 
libellous character, or any letter upon the outside or 
envelope of which, or any post card or post band or 
wrapper upon which there are words, terms, mat- 
ters or things of the character aforesaid, or any letter 
or circular concerning an illegal lottery, so called 
gitt concert, or other similar enterprise, offering 
prizes or couceminf schemes devised!^ and intended 
to deceive and defraud the public for the purpose 
of obtaining money under false pretenses, shall oe a 
misdemeanor. 46'yict. Cap. 18, Sec. 1. 

XVIII. MaKSL4UGHTER. 

320. The prisoner was indicted for man- 
slaughter. The evidence established that one 
T. an habitual drunkard, went to an hotel 
in Quebec where he met the prisoner and 
some of his companions. T. put himself in the 
way to be offered drink, which the prisoner 
ordered for him and paid for. Prisoner then 
gave bun three other glasaes of Uqaor (proved 
to be three quarters whiskey r^uced end- 
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one quarter wine) which the deceased drank 
in rapid suocession. Insisting on the prisoner's 
cftpaoity to drink, prisoner offered to make 
bets, that deoeased could drmk more, and 
even offered him a share of one of the bets. In 
this way deceased was induced to drink two 
yeiy large tumblers fbll of a mixture of beer, 
whiskey and wine. Shortly after the deceasea 
was overcome by the drmk, became uncon- 
Bcious, and was carried home in a cab, and 
died next morning, without ever haying re- 
corered speech or consciousness. In charging 
the jury, the court said that drinking with 
another or ever giving another drink, was in 
itself innocent and if the person to whom the 
drink was j^ven died of the effects of it the 
party giving it was not responsible. But if 
thejuiy were satisfied that the drink was 
given not out of good fellowship but with 
the intention of making the deceased ill 
or drunk, it was an illegal act, and if the man 
died of the effects of the drink so given, it 
would be manslaughter in the party giving it. 
Prisoner was acquitted. Regina & Lortie, 
9Q.L.R.352.Q,J3.18834 

XIX Nbolsototg to providb fok Wife, fto. 

321. On a trial for neglecting to provide for 
wife. — Held that the words in section 25, 32, 33 
Vict., cap. 25, '< so that the life of such ap- 
** prentice or servant is endangered, or the 
<* health of suc)i apprentice or servant has 
*^ been or is likely to be, permanently injured" 
must be read as applying to ibte " wife, child, 
ward, lunatic or idiot," mentioned in the first 
part of the section, notwithstanding that in 
the repetition of the enumeration ''apprentice 
or servant" are alone mentioned, and an 
indictment which omits such allegation is bad 
and will be qui^hed. Regina & Maker ^ 7 
L.N. 82,Q.B. 1884. 

322. And in such case the wife is a compe- 
tent witness for the crown. lb, 

323. But in an indictment under 32-33 Vic. 
c. 20, 8. 25, it is not necessary to allege that by 
the refusal and neglect of the defendant to 
supply the necessary food, etc., to his wife, 
her life had been endangered or her health 
permanently injured: nor is it necessary to 
make proof to tnat effect Regina & Scott, 7 
L. N. ^ A 28 L. C. J. 264, Q. B. 1884. 

XX. NUISANOB. 

324. The defendant, agent of the Bell Tele- 
phone Co. of Canada, was indicted for illegally 
erecting three telegraph poles in Buade street 
a leading thoroughfisure in the city of Quebec, 
thereby obstructing the Queen's highway, to 
the common nuisance of the public. The 
Company was incorporated by Act of the 
Pariuunent of Canada, 43 Vict., cap. 67, with 
power to establish telephone lines in the 
several Provinces of the Dominion, and to 
construct, erect and maintain lines along any 
highway, street, bridge, watercourse or any 
other such place, or across or under any nav- 



igable waters, either wholly in Canada or 
dividinff Canada from any other country, 
'< provided that in cities^ towns and incorpor- 
'< ated viUages the opemng up of the street 
** for the erection of poles, or for carrying the 
'* wires undergroimd shall be done under the 
'' direction and supervision of the engineer or 
<' such other ameer as the council majr 
<< appoint, and in such manner as the council 
'' may direct and that the surfiice of the 
" street shall in all cases be restored to its 
" former condition 1^ and at the expense of 
'^ the Company." Tiiis charter and the con- 
sent of the council duly obtained were relied on 
by the defendant as a plea to the indictment. 
The jury, under the direction of the Court, 
found a verdict of guilty, subject to the ques- 
tion reserved for the determination of the 
Court in banco, whether the said Company 
had authority, under their statute or were 
otherwise authorized by law to place the said 
poles in the said street (I) Regina & Maker 
7 Q. L. R. 183, A 5 L. N. 43, Q. B. 1881. 

XXI. Offenses AOAiKST THx FSB80N. 

The fiftieth 8ecti<Hi of the Act paased in the thirty 
second and thirty third years of Her Majesty's zeigii 
chaptered twenfy, intitoled "An act ie8i)ecting of- 
fenses against the person" is hereby repealed, and 
the followingsection is enacted in hen thereof : — 

Q. 48-49 Tict. Cap. 182. Sect. 50. Evety one 
who by false pretenses, folse representations, or 
other frandnlent means, — 

" (a.) Procures any woman or girl nnder the age 
of twenty one years, to have illicit carnal connection 
with any man other than the procuror ; a " b " In- 
veighles or entices any such woman or ^1 to a house 
of ul-fame or assignation for the purpose of illicit 
intercourse or prostitution, or who knowingly ccm- 
ceals in such house any such woman or gin so in- 
reighled or enticed - " la guil^ of a miscumeanourt 
ana is liable to two years empnsonment. " 2 When- 
ever there is reason to believe that any such woman 
or eirl has been inveigliled or enticed to a house of 
ill-fame or assignation, as afoi'esaid, then, upon com- 
plaint thereof, oeing made under oath by the parent 
master or euardian of such woman or eirl, or in 
event of suoi woman or girl having neither parent 
master or ffuardian in this Province in which the 
offense is alleged to have been committed, then by any 
other person, to any justice of the Peace, or to a 
Judge of any Court authorized to issue warrants in 
case of alleged offenses against the Criminal Law, 
.such Justice of the Peace or Judge of the Court may 
issue a warrant to enter by day or night, such house 
of ill-fame or assignation, and to seaitsh for such 
woman or girl and oring her and the person or per- 
sons in whose possession she ia, before such Justice of 
the peace or Judge of the Court who may on examin- 
aticm, ordered her to be delivered to him, parent, 
masters or guardian, or to be dischaiged as law and 
Justice require." Sec. 2. 

XXIL Penalty. 

325. On a petition for kabeas corpus it 
appeared that the petitioner had been con- 
demned by the Recorder under the provi- 
sions of 32 and 33 Vic. Cap. 32 sec. 17 to a 



(1) See LEGISLATIVE AUTHORITY. 
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fine of $100, and to be imprisoned at hard 
labor for the space of six months. Per 
curiam, — ^The statute permits three kinds of 
punishment. Ist Imprisonment not eocoeeding 
six months with or without hard labor. 2ad. 
Fine not exceeding with the costs 9100 ; Fine 
and imprisonment not exceeding the said 
period aud term. It is contented Kir the con- 
viction that the third form of penalty allows 
fine and imprisonment with hard labor. 
To arrive at such a conclusion we must ignore 
not only the common use of a technical term 
but the plain meaning of a word. Imprison- 
ment does not itself include hard labor, which 
is an aggravation of the penalty just as is solita- 
ry confinement, bread and water and whip- 
ping. Again imprisonment in the language of 
the common law has never been held to per- 
mit of any addition. Fine and imprisonment 
are the common law punishments for all mis 
demeanors, and without the authority of a 
statute no other punishment has ever been 
added. Conviction quashed in two cases (1) 
Lefeore Exp & Dufremc Exp. 4 L. N. 253, 
Q. B. 1881. 

XXIIL Pbrjurt. 

326. On a reserved case from a conviction for 
peijury. — Held that where the alleged perjury 
was committed in an issue in the Circuit Court 
in which it was proved, a plea had been filed, 
but the record produced and proved in the 
Criminal Court cud not contain such plea, no 
ground for new trial. Regina vs, Rosa, 28 L. 
C. J., 261 Q. B.J 1884. 

327. And it is not necessary to allege in 
the indictment or show in evidence that the 
subject matter of the perjury was material 
to the issue in which the peijury was com- 
mitted, lb, 

328. ,Where from all the circumstances, 
it appears that the defendant may have been 
under a misapprehension afi to the nature of 
the questions put to him or the jury may have 
been misled, tne Court will, in its discretion, 
grant a new trial. lb. 

XXIV. Plea of right. 

329. On a complaint for malicious injuries 
to property a plea that the defendants acted 
on the occasion complained of, the one as a 
a municipal officer, and the other as his as- 
sistant, is sufficient to oust the jurisdiction of 
the justice. Kenny and Berryman, 9. Q. L. R. 
277.PO. Ct 1883. 

XXV. Plea of title. 

330. To a prosecution under 32 and 33 
Vic. Cap. 22 for having illegally and mali- 
ciously cut wood on the property of the com- 



(1) For the the remarks of Monk J. decided in a 
contrary sense in Cherel Ezp. with the apnroval of 
some of the other Judges see 4 L. N. 808. £d. 



plainant the defendants pleaded " not guil- 
ty " on the ground that both they and the 
plaintiffs were members of the Huron tribe 
of Indians, and they had a right to cut wood 
on the property in question but produced no 
title in support of such pretention. — Held 
that the court had a ri|^t to enter into the 
proof of property to see if the plea was bond 
fide, Ficard and Groslouis, 7 Q. L. R. 
131, Q. S. 1881. 

XXVI. Prevention of CRunss Aon See cap 
44 Vio,Cap. 29. C. 45 Vrcr. Cap 38. C. 46 
Vic. Cap. 33. 

XXVII. Pboobdurb. 

331. On the preliininary inveeti^tion of a 
criminal charge against the returning officer 
for the county of Montmagny arising out of 
an election for the Quebec Legislature-^ J7«ld 
that the clerk of the crown in chancery could 
not, under any provision of the Quebec Elec- 
tions Act, remse to produce the ballot papers 
when summoned to do so at such exam- 
ination, and where be persisted in doing ao 
and was committed to gaol he could not be 
liberated on habeas corpus. Huot Exp. 6 
Q, L. R. 57. 8. C. 1881. 

332. On an appeal from a dedsion of the 

Splice magistrate to the Court of Quen's 
ench the question was raised as to who 
should begin, the respondent contending on 
the one hand, that the appellant was bound 
to support his appeal, whdst on the other 
hand tne appellant affirmed that the appeal 
was but a new trial leaving both litigants in 
the same respective positions of complainant 
and accused, which existed previously before 
the magistrate. Held that tne latter preten- 
tion was the oorrect one, and ordered the 
complainant before the court below to pro- 
ceed with his case. Oibbons & Templay, 
12. R. L. 696, Q. B. 1884. 

XXYIIL Paooedu&e Amendment Act. 

Wherefu the mode of proceeding to oompel Cor- 
porations aggregate to appear and plead to t)ill8 of 
mdictment xound a^jainst them is attended with 
delay and expense : Therefore Her Hi^esty, by and 
with the advice and oousent of the Senate and House 
of Commons of Canada, enacts as follows : — 

Whenever a bill of indictment for a misdemeanonr 
shall be found against a Corpoiution aggregate at 
any Court of Oyer & Temimer, & GeneruGaol deli- 
very. Circuit Court, County Court or other Court, 
having jurisdiction, it shall be the duty of such 
corporation to appear by their attorney in the Court in 
which such indictment has been found and to plead 
or domur thereto^ in like manner, as in the case of 
such an indictment found a^nunst a natural pexson. 
Q. 46^ Vict. Cap. 84, Sec. 1. No suit of certiorari 
shall be uecessazv to remove any such indictment 
into the Court of Queen's Beno^ or other Supreme 
or Superior Court of any Province in the Dominion, 
witha view, of proceeding to oompel the defendant 
to plead thereto ; nor shall it be neoeasaxy to issue 
any writ of disM$igus or other process, to oompel 
defendant to appear and plead to such indictment. 
Sec. 2. 
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It shall be Uwiiil for the prosecution when any 
neh indictment has been found ajgainst a corpora- 
tifln agsjegate, for the clerk of toe Court, when 
nch inmctment ia founded on a presentment of the 
oaiid Jury, to cause a notice thereof to be served on 
3m Xayor, or chief officer of such corporation or upon 
the dm or secretary thereof, stating the nature and 
pnpow of such indictment and that unless such cor- 
pcHmtian appears and pleads thereto in two days after 
their aemce of such notice, a plea of not guilty will 
be entered tiiereto, for the defendants by the Court, 
and that the trial thereof will be proceeded with in 
like manner, as if the said corporation had appeared 
and pleaded thereto. Sec. 8. 

In case the said corporation does not appear in the 
Goort in which the inoictment has been found, and 
plead or demur thereto^ within the time specified in 
the said notice, it shall be lawful for the Judfle pre- 
lidinff at such Court, on proof to him by affioant of 
the wie seirice of such notice, to order the clerk or 
prop^ officer of the Court, to enter a plea of " not 
guilty " on behalf of the said Coiporation ; and such 
^ca shall have the same force and effect as if the said 
CarpoTBtion had appeared by their attorney and 
pleaded the same. Sec. 4. 

In either case, whetiier such Corporation appear 
tnd plead to the indictment or whether a plea of 
** not gnilly " be entered by order of the Court, it 
ihall be lawful for tiie Court to proceed with the 
trial of the indictment in the absence of the defen- 
dants) in Kke manner as if they had appeared at the 
trial and defended the same, and in the case of con- 
viction, to award suchjudgment and take such other 
and sunequent prooeedii^ to enforce the same as 
may be applicable to convictions against corporations. 

XXIX. Rape. 

333. Attempt to commit. Prisoner was in- 
dioied under 32-33 Vic. Cap. 20. Seo. 53, 
for an attempt to commit rape upon a child 
between 10 and 12 years or age. On the 
part of the defence it was attempted to prove 
that the girl had had connection with other 
young persons and that she had consented 
to the dleged acts of the prisoner. Held 
that the consent of the child was immaterial 
and therefbre that eyidence of such consent 
would be rejected. Regina and Paqvet. 9 
Q. L^B.,351. Q. B. 1883. 

XXX. Rrobitino stolbn ooods. 

334. Case of Regina and Perry {II Dig, 
225433) reported in exienao 26 L. C. J. 24. 
Q. B. 1879. 

335. Daring the night of the 15th and 16th 
of JanoBiy 1884, thieyes broke into the bro- 
kers office of one D in Quebec, and carried 
off some $4000. llie money was in bank billsi 
Bominion notes, and gold and silver. A silver 
watoh also was stolen* The next day the police 
•nested two strangers on suspicion. These 
persons were searched and part of the stolen 
money found on them. Daring the next few 
dayiL the newspapers published long accounts 
oi toe robbery and some details regarding 
one of the persons arrested who was recog- 
nixed as an old offender. This person on the 
ifteraoon following the robbery, went to the 
residence of the defendant L, who kept a 
book store and represented himself as the 
naphew of L^ and after calling on the family 
Ofitain and leamiiig that. I^ was absent from 



the city he came downstairs to the bookstore 
and introduced himself to F., the other de- 
fendant. His story to him was that he had 
come to Quebec with some Americans to pur- 
chase horses and deposited with F. a parcel 
of bank notes and a small bag containing 
gold and silver money and also a silver watch. 
On his retiim to his boarding house the man 
was arrested. L., on his return from Three 
Rivers in the evening was informed of the 
circumstances by F. his clerk, and that the 
package had been placed in the vaults for 
safe keeping^ during the evening. F, at the 
request of L, took the parcel out of the 
vault and delivered it to L, who examined it 
and verified what was in it. They were then 
put back in the Cash box aud replaced in 
the vault. It was proved that at this time K 
knew who it was who made the deposit, and 
that he had before been condemned for theft 
and similar offences. Held that under the 
above circumstances, the defendants were 
guilty of receiving stolen goods knowing them 
to be stolen, and the fact that they derived 
no benefit from the theft did not relieve 
them from the responsability of concealing 
it. Regina and Foumier, 10 Q. L. R. 35, Q. 
B. 1884. 

XXXT. Rbsbrvbd case, 

336. On a reserved case by the Judge of ses- 
sions at Montreal to obtain the opinion of the 
Court upon the question whether the Quarter 
Sessions can try a case of forgery created 
felony by statute the question arose whether 
the Queen's Bench had jurisdiction under 
the statute to hear such a reserved case. 
Per CSiriam, — ^The first difficulty is whether 
this Court has any jurisdiction under the 
statute to hear a case reserved by the Judge 
of Sessions trying a case under the Speedy 
Trials Act. The Act makes that Court a Court 
of record but describes it as proceeding out of 
Sessions. The Act which grants the criminal 
appeal is very special. It says : '^ when any 
^* person has been convicted of any felony or 

misdemeanor at any criminal term of the 
said Court of Queen's Bench, or before any 
Court of Oyer and Terminer and gaol delivery 
or Quarter Sessions the Court before which 
the case has been tried may in its discre- 
tion reserve any question of law which has 
arisen on the trial, &c.'' The question is 
whether the speedy trials Court comes under 
any of these denominations. The Court is of 
opinion that the provisions of the law allow- 
ing a Speedy trial in certain cases creates 
a new jurisdiction, and the law as to the 
reservation of cases does not apply to it. The 
rule IS that the appeal cannot be extended 
beyond the cases laid down. Reserved case 
sent back. Roy & Malouin. 4 L. N. 372, and 
2 Q. B. R. 66, Q. B. 1881. 

XXXIII. VaBIANOB BBTWBB^r INOIOTXBKT 
▲ND OONVIOTION. 

337. The plaintiff in error was indioted for 
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borglaiy and by the veidiot he was oonTicted 
of receiTing stolen goods knowing them to 
be stolen. He was sentonoed to be imjpri- 
soned in the penitentiary and was soffenng 
the pnnishinent On a writ of error the ooart 
set aside the conviction. St Laurent k Re- 
gina. 4 L. N. 100. Q. B. 1881. 

XXXIV. Vknub. 

338. The prisoner was convicted at Qaebeo 
of manslaas^ter. He and the deceased were 
serving on board a British ship and the latter 
died in the district of Kamooraska, where the 
ship was loading, firom ii^jaries inflicted by 
the former on board the ship on the high 
seas. Held (on a reserved case) that as the 
deceased had been hurt upon the sea,and the 
death happened in another district he shoald 
have been tried there and not in the district 
of Quebec and the conviction was wroos. 
Eegina & Moore. 8 Q. L. R. 9*&d\ R. L. 180, 
Q.B. 1881. 

XXXV. Vbrdict. 

339. On a charge of burglary, oo^ the pri- 
oner cannot be convicted of receiving stcuen 

goods and a verdict under such circums- 
tances will be quashed on writ of error. Lau- 
rent & Begina, 1 Q. B. R. 302, Q. B., 1881. 

340. The prisoners were indicted for assault 
with intlent to rob. The jury found a verdict 
of assant. A motion in arrest of judgment 
on the part of the prisoners on the ground 
that under the indictment they could not be 
convicted of common assault was rejected 
and they were sentenced to three months 

r>l at hard labor. Regina & (JPNeU^ 8 Q. L. 
3, Q. B. 1881. 

XXXVI. WBITOFBftROB. 

341. On the hearing of a writ of error, the 
plamtiff in error should be personally before 
the Ck>urt, and if he is confined, should be 
brought up on habeas corpus. Laurent & 
Reginoj 1 Q. B. R., 302 Q. B. 1881. 



CRIMINAL LUNATICS. 

L Imperial act respkotino the removal of 
PROM Her Majesty's possessions out of the 
United Kingdom, see C. 4849, p. IV. 



CROWN 
I. Law offices op see C. 48 VICT. CAP. 6. 

II. LlABIUTY of for TAXES. 

IIL PRIYILBOE of. 

IV. PrIYILEOB of for arrears of life RENT. 

V. Property oonfisoated to see ESCHEATS. 



n. LlABILITT OF FOB TAXES. 

342. In an action before the Recorder's 
court of the city of Quebec the corporation 
of that city impleaded one L. for taxee and 
assessments, alleged to be duly impoaedupon 
property of that^ntleman. The attorney gen- 
eral on behalf of Ber Majesty filed an interven- 
tion praying to be admitted to eonteai tiie 
right of the city of Quebec to recover taxes 
from L., inasmuch as the crown was his tenant 
and was by law exempt 6om municipal taxa- 
tion. The corporation demurred and on the 
demurrer the mtenrention was disminsed by 
the Recorder. The attorney genend then 
brought the question before the Hu^rior Court 
by certiorari. On the certioriMri it appeared 
that L. was proprietor and used the premises 
in question as a oonded warehouse, and it was 
contended for the crown that they were ex- 
empt under the words '' all public, buildings 
intended for the use of the civil govern- 
ment" m 23 Vic. Cap. 61. Sec. 58. Held that 
that under the circumstances related that 
the crown was not tenant, but even if it were 
it was not exempt as such under any of the 
statutes referred to from the payment of mu- 
nicipal taxes. Corporation of Quebec k Leag- 
craft 7 Q. L. B. 56. S. C. 1881. 

343. And held also that if it were so exempt 
that would not exempt the proprietor of the 
warehouse firom payment of the corporation 
taxes. Jbid, 

III. Privilbobs of. 

344. Art 9 (1) of the Civil Code refers only 
to such rights and prerogatives of the Crown as 
are attributes of the sovereignty, and not to 
such rights as may be possessed equally by 
subjects. Hence Articles 1187 and 1188 (2) 
of tJie code apply to ordinary claims of the 
Crown, and compensation may be pleaded 
between a claim of the Crown for the price 
of land sold and a debt due by the Crown for 
salary. Attorney OeneraX & Judahjl L. N. 
147, S. C, 1884. 

rV. Privileob of for arrbars of ufb bent. 

345. In a distribution of a lot of land the 



(1) No act of the legislature affects the rights or 
prerogatives of the Crown, unless the^^ are included 
therein by special enactment. The rights of third 
parties, who are not specially mentioned in any saoh 
act, are likewise exempt £rom the effect thereof un- 
less the act is public and general. 

(2) 1187. When two persons are mutually dsbtpr 
ana creditor of each other, both debts are eztiofuished 
by compensation which takes place betweenUiem in 
the cases and manner hereinaner declared. 

1188. Gompensation takes place by ti^ sole opera- 
tion of law between debts which are equally liquid- 
ated and demandable, and have each, for object a sum 
of money or a certain quantity of Indeterminate things 
of the same kind and quality. So soon as ther dams 
exist simultaneously, tney are mutually extingaiahed 
in so far 08 their respeotiye amounts tomspaad. 
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Grown was collooated for 9140, capital of a 
life rent which it had on the property, and 
$226. 80 arrears for 27 years. This was opposed 
by another hypothecary creditor on the 
groand that the Crown had no greater privi- 
lege than a subject, and could therefore only 
o&m for fiye years. Held that while the 
Grown had a right to be paid the entire 
amoont dne as against the debtor of the 
arrears that it had no sreater privilege than 
thm the individual, and the collocation must 
be reformed. Banqt^ Nationdle & Da/oidson. 
8Q.L.B. 319, 8. C., 1881. 
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CROWN LANDS. 

I. Act rbsprctino See C. 44 VIC. CAP. 16; C. 
46 Vict. Cap. 17 j C. 47 Vict. Caps 25 & 26. 

n. Cavcbllation of letters Patent for 

FRAUD. 

III. Errors in the Dominion La^o Act cor* 
RBCTSD, C. 45 Vict. Cap. 27. 

IV. Location ticket dobs not confer right 

TO MORTOAOB M€ HYPOTHEC. 

V. Manaobmbnt of See Q. 46 VICT. CAPS. 
8 and 9. 

VI. Protection of Settlers See Q. 45 
VICT. CAP. 12. 

Vn. Relief of Settlers thereon. 

Vin. ReBBBVE OF RIOHT OF WAT. 

IX. RiOHTB OF Locates. 

X. Sale and manaoeubnt of See Q. 45 VICT. 
CAP. 10. 

II. Cancellation of letters patent for 

FRAUDi &a. 

346. In a case pending befbre the court at 
Chicontimi the attorney general of the pro- 
vince of Quebec intervened and prayed that 
the letters patent granting the lands in dispute 
be cancelled for fiaud and error. Held that 
it is the duty of a person claiming letters 
patent of crown lands to communicate every- 
thing which may affect his right to receive 
them, and if he does not do so the letters 
patent will be set aside, even if he has done 
10 some time previously but has neglected to 
call the attention of the officers to the facts 
agUD. Aiiomeu^ Oeneral & Morin. 1 Q. B. R. 
88. Q. B. 1880. 

Til. Relief of settlers thereon. 

It shall be UwM for the Lieatenant-Govemor in 
Cooncilupon the report of the Commissioiier of Crown 
Luids, to erant upon such terms as he may be 
pleased to u, the remisBion in whole or in part Of 
the sams now dne to the Crown in virtue of me act 
38 Vict Ckp. 3. Q. 48 Vict. Cap. 83, Sect. I. 

A detailed statements of the remissions made 
imder this act shall be snbmitted to the Legislature, 
during the first fifteen days of each session. Bee. 2. 



VIII. RbSERYE of sight of WAT. 

347. In a concession of crown lands by 
letters patent the following reservation was 
made.^"And we do hereby expressly reserve 
to us, our heirs and successors, a right of 
making any number of public roads or high- 
ways of a breadth not exceeding one hun- 
dred feet, through any part of the said land 
and premises hereby granted, except such 

gart whereon any dwelling houses or other 
ouses or dwellings shall be erected • " Held 
that a Municipal Corporation had not the 
right under such clause to expropriate the 
whole of the land, without bavins fijrst ap- 
pointed persons to valuate it and Uiat if the 
land was expropriated for the purposes indi- 
cated that the owner had a right to be 
indemnified according to the value of the 
land taken, notwithstanding the provisions of 
Art. 902, Municipal Code. (1) Corporation 
du Comt^ de- Dorchester et Collet. 10 Q. L. R. 
63. Q. B. 1884. 

IX. Rights OF LOOATBE. 

348. Action of damages for timber cut on 
two lots of land held by the plaintiff under 
an instrument in the nature of a sale from 
the crown dated the 29th August 1878. 
Defendant pleaded that the plaintiff had 
wholly failea to comply with the conditions of 
the sale in his fieivor, and that according to 
those conditions the plaintiff had no right to 
the timber on the said lots, and that if he 
were to pay for the timber to the plaintiff he 
would be exposed to pay for it a second time 
to the crown. Held that the location ticket 
of the plaintiff being virtually a sale convey- 
ing ownership he hiMi a right to recover the 
value of timber cut by others upon tiie land, 
notwithstanding the condition that he should 
not cut the tiniber himself; and that even if 
the location ticket were a mere license of 
occupation, and did not convey ownership, the 
plaintiff being allowed by law to ''maintain 
'' suits in law or equity against any wrong 
'^ doer or trespasser as effectually as he could 
<' do under a patent from the crown " would 
still have a ri^t to recover the value of the 
timber notwithstanding the said condition. 
Dinan A Breakey. 7 Qp L. R. 120. S. C. R. 
1881. 



CURATOR 

I. Authorization of. 

349. A curator to an interdict cannot ins- 
titute an appeal, even from a judgment con- 



(1) Every Mnnicipal Council may, in complying 
with the provisions of this title, appropriate any 
land, required for the execution of works ordered 
by any by-law, proc^-verbal. or other resolution 
within the scope of its juiisdiction. 
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cemiDg an alimentary allowance, until regu- 
larly authorized by a Judge or the Prothono- 
tary on the advice of a fonuly council. Cle- 
moni <k Francu 6 L. N. 325 Q. B. 1883. 



CURATORSHIP. 

I. A MOTHER MAT BE OURATRIX. 

If. Appointment op Curator. 

III. Liability op Curator to account. 

IV. Powers op Curator. 

V. Powers op Curator to Dblaissbment. 

VI . Termination op . 

I. A MOTHER CAN BE OURATRIX. 

350. A mother may be appointed ouratriz 
to her absent M>n and admmister hw estate. 
Valiquette Exp., 7 L. N. 70, S.C. 1884. 

II. Appointment op curators. 

351. Provisions of Art. 445 C. C. P. regard- 
ing orders or judgments rendered by the 
Prothonotary will not apply to the interdic- 
tion or appointment of a curator. Clermont 
& Francis, 12 R. L. 567, S. C, 1881. 

III. LlABILFTT OP CURATOR ACCOUNT. 

352. Where the curator to the estate of a 
testator pleaded to an action to account inter 
alia that by a former action still pending in 
the same Court, one of the defendants and a 
co-legatee with the plaintiff had made a de- 
mand for an account, in all respects similar to 
the present action, that the parties were the 
same, and the allegations and conclusions 
were the same, but did not plead that he had 
rendered an account in the former case, but 
but on the contrary, it was shown that the 
record in the former cause had been des- 
troyed by fire in the burning of the Quebec 
Court House. — Held that he had no interest 
in raising such a question except as to costs 
which would be provided against. Fraser & 
Pouliot, 7 Q.L.R., 148, S. C, 1881. 

IV. POWERS OP CURATOR. 

353. Opposition to the sale of a fief and seig- 
niory on the ground that the rentes constituies 
representing the cens et rentes of Mid seigniory 
for 15 years, had been ceded and transferred 
to oppoBant by the seignior (deceased). Oppo- 
eitioQ contested by the curator to the vacant 
succession of the seignior, on the ground 
that the seignior was insolvent at the time of 
the transfer, who consequently was in fraud of 
the creditors. Held that the curator had no 
status to file such contestation, or to ask for 
the resihation of the transfer on such ground 
as it belonged to the creditors only. Lamarehs 
A PauMij 27 L. C. J. 347, Q. B. 1883. 



V. Powers op Cubatob to DsLAissBicBirT. 

354. Opposition all^gmg that the defen- 
dant having been vued hypotheoarily ma the 
d6tenteur actuel of the lot of ground seised in 
this cause made a delaissement in due ooone 
of law, that the opposant was appointed 
Curator to the delaissement to made and 
that by reason of the premises the prooeedmg 
for the sale of the said lot on the part of the 
present plaintiff ou^t to have been taken 
against the opposant as curator to the detais- 
sement, and not against the defendant who 
had made the delaissement Plaintiff contes- 
ted on the ground that it did not appear that 
the opposant was sworn as curator as well as 
other objections against the appointment of 
the defendant. Held that although the delais- 
sement leaves the delaissani the ri^t to 
resume the property at an^ time befiwe the 
sale, on paying the plaintiff suing, and also 
the right to receive any surplus that the sale 
of the land may produce after the payment 
of the legal claims, yet that the delaissement 
cannot be considered a legitime eontracUcteur 
in any proceeding to bring the property to 
sale, and a creditor having a judgment a|;vnst 
the delaissant ought to cause it to be de- 
clared executory against the curator before 
causing the real estate ddaiss4 to be seised. 
Couture & Foumier, 7 Q. L. R. 27, S. C. R. 1880. 

VI. Termination of. 

355. The functions of a curator to a delais- 
sement cease ipso facto by the payment of 
the h3rpothecary debt, and no judgment to 
that effect is necessary. MontcaUH Jl Ross it 
Trudel & Bouchard 27 L. C . J. 218, S. C. 1883. 



CURE. 



I. Rights op. 



356. Lorsqu'une partie d'une paroisse ci- 
vile et canonique est, par d6cret de I'Ev^ue 
dioc^sain, ddment d6tach6eetannez6e k une 
paroisse voisine, la dime est due au car§ de 
cette demidre qui peut la recouvrer en jus- 
tice, nonobstant que, sur opposition des par- 
ties interess6es,- les commissairea auraient 
refuse d*^riger civilement cette nouvelle pa- 
roisse qui reste paroisse canonique seulement, 
et la dime est due pour la subsistanoe du 
cur6 & Toccasion des ser?ices spirituals qu'il 
est apjpele et tenu de rendre auz fiddles mis 
par TEv^ue sous sa jurisdiction et non pour 
les services civiles qu'il rend k PEtat et que, 
par suite, o*est la paroisse canonique qui 
doit la dime. (1) Ouimet vs CadoU 7 L. N. 415. 
C. C. 1884. 



CURRENCY. 
I. Aov XESPBomro set 0. 44 Vio. Oaf. 4. 



(1) In appesL 
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CUSTODY. 

LOf ILLKOinMATI OHUJ>REN,aMCHIIJ>REN. 

m 

II. Op MDfOBS. 

357. The mother of a mmor of twelve yean 
of age (the &ther being dead), is entitled to 
the charge of her child, unless it appears that 
ahe is djA^ualified by misconduct or is unable 
to provide for the child. Ham Exp. 6 L. N. 
115, A 27 L. C. J. 127, Q.B„ 1883. 

358. But when it appeared that the mother 
was a domestic servant, and the child was well 
cared for by another, the Court before grant- 
ing to the mother the custody of the child, 
required the production of affidavits showing 
that the mother was in a position to provide 
for the child's wants. i5. 



CUSTOM OF TRADE. 
I. Paoorop. 

359. A custom of trade to be binding must 
be uniform, univerBal,known, and consecrated 
by loDg usage. ^ore«/ & BerensUin 8 Q. L.R 
262, 8. C. R. 1882 and Mac Gillivrctt/ fmd 
Parker^ 6 L. N. 308, S. C. 1883. 



CUSTOMS. 

I. Act AMBiiDBD, see C. 44 Vict. Caps 10 & 
11 ; C. 46 Vict. Caps. 12 A 13 : C. 47 Vict, 
C^ps. 29 A 30 ; C. 48-49 Vict. Cap. 61. 



II. LlABIUTY POB SBIZUBB BT 

36a. Action under 1543 C. C. (1) to res- 
cind a sale of 473 chests of tea . Sale was made 
at Toronto on the 5th February 1880, through 
a broker at Montreal, at 32| cents per pound 
duty paid, delivered in Toronto ; terms cash. 
The declaration alleged the receipt of the 
goods by defendant at Montreal and non- 
payment of the price. The action began 
with an attachment of the goods in July 
1880. Flea that the goods were sold duty 
paid, and the duty was not paid, and the 
goods were seized on arrival in Montreal by 
the Customs Authorites, and the seizure was 
only discharged on the 6th April 1880 ; that 
meanwhile the defendants had resold the 
teas and being unable to deliver them by 
the breach of contract of plaintiff they lost 
profits on their sale, andVere liable in dun- 
ages for non-delivery, to the extent of $835.- 
24, and asked that in the event of the teas 
being delivered to plaintiff, they should be 
made subject to defendants lien for that 
amount. Held maintaining the seizure, that 
there was no proof of any <fefault on the part 
of plaintiff, and he could not be held respon- 
sible. If the Customs Authorities were to 
blame in the seizure, defendants had their 
recourse against them. Lamhe & HarUand 
4 L. N. 138, S. C. 1881. 



(1) 1543. In the sale of moveable things, the richt 
of dissolution, by reason of non-payment of the 
priccj can only be exercised, while the things sold 
remam in the possession of the buyer, without pre- 
judice to the seller's right of revendication as pro- 
vided in the title of Privileges and Hypothecs. 
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DAMAGES. 

I. Against. 
Carriers, 
Corporations, 

Employers. 
Railways, 
Telegraph Company. 

II. Compensation OF. 

III. GONTRIBTTTOKY NbOUOBNOE. 

IV. Costs in Cases of. 

V. DiSCBETION OF APPEAL COUBT TO INTER- 
FBBB WITH. 

VL Exempt from seizubb. 
Aeeidents. 

VII. Fob. 
Assault 

Being struck off Voters List in error. 
Bite of dog. 

Breach of promise of marriage, 
D^ault to furnish debentures. 
False affidavit. 
False arrest. 
False imprisonment 
Illegal seizure, 
Infringment of Patent 

lusulHng Conduct, 
Libel, 

Loss occasioned to lessee by repairs to 
leased premises See LEiSSOR & LESSEE. 
Registration of illegal hypothec. 
Seduction, 

Selling Ztouor to drunkards. 
Shooting aogs. 
Unfounded Action, 

VII I. Gbounds of. 

IX Joint and betbral uabiutt fob. 

X. Ljabiuty fob Acts committed by minors 
and pbbsons under control. 

XI. Liability of Masters. 

XII. Place of Action when for bbbaoh of 
gontbaot. 

Xin. Pbbsobiftion of. 

XrV. PBOSPBOnYE. 

I. Against. 

1. Carrier. — In an action against the pro- 
prietor of a ferry boat for the loss of a horse 
entrusted for carriage caused by injuries sus- 
tained on board. JSeld that the ferryman was 
liable as a oommon carrier; and the burden of 
proof was on him to show exemption. Robert 
k Lauriny 26 L. C. J. 378, S. C. K. 1882. 

2. Corporations. — Plaintiff aUeged that on 
the 3rd November 1878, while driving in a 
carriage over Craig street, in Montreal, the 
right wheel suddenly sank into the earth to 
a depth of 15 to 18 mches, producing such a 
violent shock as to break the carriage and 
throw the plaintiff into the street. The 
horse ran away and was so much ii^'ured that 
it died. The defendants pleaded that they 
had never been notified that there was any 
defect in the said street, and that the plain- 
tiflb carriage was defective and had already 
been repfDred. The fbcts alleged by the 

were pix>ved,,and the defendants 



I 



proved a defect or flaw in the axle of plain 
tiff's carriage consisting in a defective weld- 
ing of the iron which was unknown to plain- 
tiff, and not readily discoverable. Heli that 
the defendants were liable. Archambault S 
City of Montrealj 25 L. C. J. 225, S. C. R. 
1879. 

3. Employers, — ^Action of damage for an 
injury to plaintiff by pieces of metal fEdUng 
from the roof of a house upon his head 
through the negligence of one of defenduits 
workmen, while making repairs to the roof. 
Defendant tendered $50. Held that the em- 
ployer was responsible for the neg^gence of 
his workman, and the amount was a question 
of evidence. Damages assessed at $100. Van- 
dal & Prowse, 4. L. N. 2. S. C. 1880. 

4. Railways, — Case of Wilson A G, T. R. 
II. Dig. 236, 18) reversed m Q. B. 5 L. N. 
8 4& 2 Q. B. R. 131 4fc Su. Ct 1883. 

5. Telegraph Companies^—-lii an action of 
damages against a Telegraph Company for 
the non-delivery of a message. Held that the 
condition on the form of a Telegraph Com- 

gany, declaring that the Company is not 
able for mistakes in transmission and even 
for non delivery of a message, if not repeated^ 
is a reasonable one, and having been signed 
by the sender, he is bound by it ] and Uiat 
such a company is not subject to the same 
rules as common carriers. Clarence Gold 
Mining Co. d: Montreal Telegraph Co, 8 
Q. L. R. 94, C. C. 1881. 

II. Compensation of. 

6. Where in an action of damages for slan- 
der it appeared that the plaintiff had also 
called the defendant names the iiyury was 
said to be compensated and the action was 
dismissed. Coutu d: Lefeore, 7 L. N. Ill, S. C. 
R.1884. 

III. CONTRIBUTOBT NEOLIOBNCB. 

7. Action against a fiirrier for the loss of a 
valuable horse which was injured while being 
shod in the premises of the defendant. The 
horse was in charge of the plaintiff's groom, 
and being restive and troublesome, the 
groom struck it with a whip which he had in 
his hand. The horse thereupon backed up 
suddenly, and one of his hind feet went down 
an opening between the end of the flooring 
and the wall which was just large enough to 
allow it to press through, but closed on it and 
would not allow it to come back. In the 
strug^es which the horse made to free itself 
it was iigured so that it had to be shot. Held 
that while the farrier was bound to have 
his premises in proper condition, the groom 
had in this case contributed to the accident 
by striking the horse, so that 'the plidntiff 
could not recover. Action dismissed each 
party paying his own costs. Allan A Mullin. 
4 L. N. 387, S. C, 1881. 

8. In an action by an employee against hisem- 
ployer for ix^'ury suffered in the course of his 
employment. — Held that where the employee 
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has done only what most other people would 
do, he is not in &ult, and not guilty of contri- 
butory negligence. Cossetie A LeduCj 6 Lb N.. 
181, S. C. R., 1883. 

9. Where a oollision occurred between two 
Tehicles and both drivem were in fault, but it 
appeared that the accident nevertheless might 
have been averted by ordinary care on the part 
of the one who did not stop when requested, 
the latter was held liable m mitigated dama- 
ges. Therien S Morriecy 6 L. N. 110, S. C, 
1883. 

IV. Costs iir casbs of. 

10. Where judgment for $1 .00 damages and 
costs is Tendered, that means $1.00 fdso for 
costs. Laurence S Hubert, 12 R. L. 109, S. C, 
1883. 

V. DiscRBTioN OP Appeal Court to intbb- 
nsB with. 

11. In an action of damages for personal 
ii^ury, the Court of first instance awuded 
$3000. In appeal the amount was reduced to 
$600, and the plaintiff condemned to pay all 
the costs of appeal (1). In the Supreme Court 
Held that inasmuch as the damages awarded 
were not of such an excessive character as to 
show that the judge who. tried the case had 
been influenced by improper motives or led 
into error the amount so awarded by him 
ought not to be reduced. Omgras d: DesUets, 
4 L. N., 91, and Levi d: Reed, 4 L. N., 92, & 6 
S. C, Rep. 482, Su. Ct., 1881. 

VI. Exempt from seizure. 

12. Where the defendant had in an action 
of damages for libel, been awarded $50, and 
this amount was attached in the hand of the 
person condemned, it was held to be unseiza- 
ole, and the attachment was set aside. Mau- 
rice is Desrosiere, 7 L. N. 264, k 361, k 12. 
R. L. 654, C. C, 1884. 

VII. For. 

13* AccidenU^-^koivm of damages in con- 
sequence of an accident caused to the Flidn- 
tiff by the neglect to cover and surround with 
a railing an excavation made in the public 
street,opposite the defendant's property, and 
to put up a light at the spot. The defendants 
pleaded and proved that the work was done 
under contract, and that the defendants had 
no control over the contractor. The plaintiff 
proved that the permit from the Con>oration 
to made the excavation was granted to the 
defendants,and on condition of their protect- 
ing the public against accident. Held, that 
notwithstanding the excavation was made by 
a contractor over whom the defendants had 
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no control that the defendants were respon 
sible. McRobie & Shuier, 25 L. C. J. 103 
S. C, 1880. 

14. Where a cask of sirup was broken 
while passing over the quay fram the steam- 
boat, and the sirup lost after delivery to an 
employee of the plaintiff. Held^ that the 
steamboat owner was not liable. Leclere dt 
Oaherty, 7 Q. L R. 30, C. C, 1880. 

15. Action of damages for personal injuries. 
The plaintiff had enterod the yard of the 
company defendant and was proceeding to 
the office in search of emplojrment when an 
empty barrel weighing some sixty or seventy 
pounds was thrown out of an upper window 
of the fiftctory and struck him on the body, 
throwing him down and breaking his left 
shoulder blade and his sixth rib. He was in 
bed three weeks under the care of a doctor. 
The defendants without admitting liability 
tendered three hundred dollars and costs. 
Ilie medical testimony was to the effect that 
his efficiency as a carpenter, which was his oc- 
cupation, had been lessened. Held, that the 
defendants were undoubtedly Uable and da- 
mages estimated at $500.00, of which $180.00 
was for exemplary damages. Leroux d: Victor 
Hudon Cotton Co,, 4L. N. 46, S. C. A 118 
S. C. R., 1881. 

16. Plaintiff, was in the employ of the 
defendants, biscuit manufacturers, and while 
engaged in such employment, his hand was 
caught between two roUers, belonging to the 
machineiy used for making biscuits, by which 
two of his fingers were permanently injured. 
Held, that a workman who is ii\jured in the 
course of an emplojrment, wluch becomes 
dangerous only by carelessness and want of 
proper attention, has no right to damages 
from hismaster,especially if hebaccquainted 
with the working of the machinery and could 
be ii\jured only by his own imprudence. 
Sarauli & Viau, 11 R. L. 217, S.C, 1881. 

17. Action of damages for an accident 
caused by an alleged obstruction in the street 
by which the plaintiff was thrown out of a cart 
and iiyured. The city called in the contrac- 
tors as garant8,axid these pleaded negligence 
on the part of the man driving the cart. The 
contractors had a quantity of material in the 
street by permission of the city with a stipu- 
lation to have a light there. The evidence 
as to contributory negligence on the part of 
the driver was contr»lictory, but it was 
I>roved that there was a pile of stone and 
timber in the street, that the accident 
was caused therebv, and that there was no 
light placed there oy the contractors and the 
evening was dark. The material might have 
been enclosed with a fence,and a light might 
have been placed there. Held, that the city 
and contractors should answer in damages. 
Damages assessed at $250 for which judgment 
against the oity, and en aarantie against the 
contractors. Diotte k the City of Montreal, 
4 L. N. 243, S. C, 1881. 

18. Action against the City for $5000 da- 
mages. It appeared that on the 10th Februaiy 
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1 879, about six o'clock in the evenisg while 
plaintiff was going home from work along 
the northwest side of Notre-Dame Street he 
struck his foot against a lump of snow or ice 
on the sidewalk, and feU with great violence 
to the ground. The accident was not attri- 
buted to any carelessness on the part of 
plaintiff but was caused by dangerous accu- 
mulation of ice or snow on the sidewalk. The 
fall caused a fracture of the thigh, and the 
plaintiff who was 66 years of age was penna- 
nentiy ii^jured thereby. Damages allowed 
$2000. DUlan & Oity of Montreal. 4. L. N. 
300, & a, 1881. 

19. The plaintiff while driving over a rail- 
way crossing by a street in the suburbs of 
Montreal was struck by a passing train and 
injured. Held that he was bound to use 
caution in crossing the track at an hour 
when the trains were usually passin^,and the 
company not being guilty of neghgence or 
omission of the customary warnings the plain- 
tiff was not entitled to damages for injuries 
sustained. Roy & The Orand Trunk Rail- 
vojf Company. 4. L. N. 211, S. C, 1881. 

20. Le demandeur declare qu41 avait lou6 
une stalle pour son cheval le dimanche dans 
i^^table de A. S. Le d^fendeur en avait aussi 
look une voisine de celle du demandeur du 
cdte nord. La stalle du c6t6 sud voisine de 
celle du demandeur n'6tait pas lou6e. Le 26 
B6cembre le d6fendeur est venu avec deux 
ohevaux en a mis un dans sa stalle lou6e et 
Vautre dans la stalle non-lou6e. Aprds la 
messe le cheval du demandeur avait la jam- 
be gauche de derri^re cass^e par les ruades 
du cheval du d6fendeur mis dans la stalle du 
sud et on fut oblige de tuer le cheval blessd. 
Jug6 que le d^fendeur ayant mis son cheval 
sans permission dans une stalle non lou6e 
vdsme de celle du demandeur 6tait responsa- 
ble de la perte du cheval du demandeur vu 

3ue evidenmient par Taspect et la position 
ie la blessure c*etait le cheval du d^fendeur 
qui avait fiut le donunage quoique personne 
ne re&t vu (aire. Birub^ & Ouellet. 4. L. N, 
343. 1881. 

21. A shutter from an upper story slipped 
off its hinge while the defendants servant 
was opening it, and fiilling on the plaintiff 
injured her so that she was unable to work 
m five weeks. Held that although there 
was no cross negligence on the part of the 
servant her employer was responsible as it 
was his duty to see that the shutter was 
hung so as to avoid such accidents. Ooulet d: 
Stafford. 4. L. N. 357. S. C, 188L 

22. Action arising out of an accident which 
occurred while the cargo of the ^ South 
Tyne ", consisting of railway iron, was being 
duchai^d in the port of Montreal, in May^ 
1880. The appellants were stevedores, and 
were employed in the imloading of the vessel. 
^* the respondent, and a fellow-workman 
named A. were engaged by them, and while 
the unlooding was proceeding during the 
nig^t, one of the chains by w£ach the rails 
were raised through the hatch gave way^ 



and the rails fell upon the respondent and 
his fellow-workman, breaking a leg of each. 
G. sued for $2,000 damages, and bv the judg- 
ment of the Court below he was allowed $400. 
Appeal by the defendants from this judg- 
ment. — Held reversing this judgment and 
dismissing the action, that where the damage 
results from an accident without fault on 
either side the loss is borne by the party 
who suffers it } and when the suffering party 
alone is in fault the loss is borne by him. 
Desroehea& Oauihier, 5 L. N. 404^ Q. B. 1882. 

23. Action of damages for injuries suffered 
from the defendant \mo was driving a horse 
at a rapid rate, and came in contact with ^e 
plaintiff's carriage, in which the latter was 
driving with his wife-the^Mscident bringing on 
a miscarriage amon^ other ii\juries, and the 
damages being laid m all at $1,000. Held that 
the owner of a horse is not responsible for 
the damage caused by the animal while run- 
ning away, if he proves that the accident 
occurred without any fault or imprudence on 
the part of the person in charge thereof. 
Oougeon k Contant 5 L. N. 182, S. C. 1882. 

24. Where it was proved that the sidewalk 
was usually kept in excellent condition, and 
the influence of the weather at the time of 
the accident was specially unfavorable, the 
action of a person wno slipped and sustained 
injury was dismissed. (1) Lulham & Oity of 
Montreal^ 6 L. N. 93, S. C. 1883. 

25. Where a horse was foimd dead near 
the railway track, and there was no evidence 
as to how he was killed, but it was proved 
that the fence adjoining the track was in 
good condition, and it appeared that people 
passing through the gate in the fence often 
left it open ; Held that the company was not 
liable. Lambert A Orand Trunk RaUway Co. 
6 L. N. 43 S. C. 1883. 

26. A railway company is not responsible 
for animals straying and trespassing on its 
track. Jasmin S CUnadian Pacific Railway 
Co. 6, L. N. 163, C. C, 1883. 

27. Action of damages to recover the 
value of a horse alleged to have been 
drowned through the negligence of the muni- 
cipality in not bavins a proper railing in a 
dangerous part of the highway. The action was 
dismissed. In Review, the municinality was 
held liable on the evidence and action main- 
tained for value of the horse. H^ert is La 
Corporation de la paroisse de Ste-Marttne, 6 
L. N. 106, S. C. R., 1883. 

28. Action of damages by the widow of a 
man killed on the whiof, at Montreal, against 
the master of the steamer ^aro^ whichwas 
leaving the port, and in swinging around 
snapped her stem hawser, breaking both of 
deceased's le^, and so seriously injuring him 
that he died m consequence at the General 
Hospital within two or three days, llie 
deceased was a yoimg man of about thirty 
three, in excellent hMlth, and left a widow 



[1] Ccmfinasd in appeaL 
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and five children without support. He was at 
the time earning $14 per week as a checker 
on the wharf, which gave him employment 
for ahout seven months in the year. Judg- 
ment lor $6,000 (1). Byrd k Comer, 6 L. N . 
364, S. C, 1883. 

29. A municipal corporation is liahle for 
damages suffered by a -peraon, owing to the 
defective condition of the streets, without 
proof that it had notice of the defects which 
fed to the accident. Beauchemin & La Cor- 
poration de St Jeanj 6 L. N. 357, S. C. R, 
1883. 

30. Where an accident occurred on the track 
of the Montreal City Passenger Railway Com- 
pany, and it was proved that the rail was laid 
as required by the .charter of the Company, 
and that the railway at the time of the acci- 
dent was in good order. HM that the plain- 
tiff could not recover for an accident caused 
by the wheel of the vehicle catching on the 
raised part of the rail (1). Montreal City Pas 
senger By A Parker, and Montreal City Pas- 
aenger By & Montreal Brewing Co., 7 L. N., 
IH Q. B. 1884, 

31. Defendant was driving in a dog cart on 
Chaibonneau street, between St. Dcnninique 
and St. Lawrence streets. He had a heavy 
load consisting of seven persons, that is four 
women, two children and himself. Turning 
the comer he met plaintiff's child between 
four and five years of age, which was crossing 
the street and it was knocked down by the 
cart breaking his thigh. The child was taken 
to the hospital where it remained in bed 
under treatment for six weeks. The defendant 
said it was a fortuitous event^ that he was not 
driving fast and that the child ran between 
the horse's legs. The evidence was contra- 
dictory, there was proof that at the time 
the accident occurred the defendant's head 
was turned from his horse to enable him 
to converse with one of the women. He then 
exclaimed : **My Gt)d,I have run over a child.^' 
Held that there was carelessness on the part 
of the defendant and judgment for damages 
$126. McBride vs. Boeage, S. C. 1884. 

32. The plaintiff went one evening in 
August 1883 to walk in the Frontenac Ter- 
race, Quebec. Just as the music finished he 
left the stand where the band was, carrying 
his child in his hands and walking on the 
grass of the garden, slipped on the pavement 
of the terrace, when he fell into an opening 
which led to an underground passage un- 
der the terrace. He was considerably ii\jured 
and was for several days under the care of a 
doctor. The opening was without a fence or 
protection of sny kind. Held that the corpo 
ration were liable. Brault vs. La Corporation 
de Qu^eo 10. Q. L. R, 291, S. C R., 1884. 



1 1(1) In Appeal, reduced to $2,500, and leave to 
app^ to Pnvy Council granted. 

(1) Reversed in Supreme Court in both cases and 
danwges allowed, and appeal to Privy Council refused. | 



33. AssaulU^dudgpiGnt allowing $20 da- 
mages in a small case for assault coimnitted 
durmg a St Jean-Baptiste celebration. Pot- 
Her k MonetU. 7 L. N. 71. S. C. R, 1884. 

34. Appellant was proprietor of an hotel in 
the City of Montreal and respondant a prac- 
tising advocate there. One evening ihe lat- 
ter went into the washroom of the hotel, 
and the proprietor alleging that he aaw him 
throw some paper about which stood in a 
basket spoke angrily to him. Some words 
ensued which ended in the proprietor <Htler- 
ing him out, and the latter was on the point 
of going out, when a porter took him by the 
collar and pushed him towards the door. The 
respondant was not a guest of the hotel. On 
action of damages he was allowed $15 and 
costs of action as brought ; andin appeal the 
judgment was confirmed but without costs on 
the ground that the respondants proper 
recourse was before the Police Magistiikte for 
the assault, and the Court below should not 
have allowed him foil costs. Hogan k Dorian 
2 Q. B. R, 238. Q. B, 1882. 

35. Beinq struek off voters list in error. 
The plaintiff complained tiiat in the year 
1880 or 1881, although he had paid his taxes, 
no credit was given to him in the books of 
the Corporation, and a bailiff came down to 
his place of business and annoyed him a good 
deal ; and forther that his name was stricken 
from the list of voters. Action for a large 
amount of damages. Per Curiam. — ^The Court 
cannot commend the practice of suing for 
large amounts of damages in cases where 
there is often great difficulty in determining 
whether there is any rig^t to reooVer even a 
dollar ; it increases the costs enormously. 
The plaintiff here has made out a right of ac- 
tion. He has proved no special damage ; 
but for the deprivation of his right of citizen- 
ship and of his vote as such, he is entitled to 
recover something. Judgment for $30 and 
costs of the lowest class Superior Court ac- 
tion. Martin k The City of Montreal. 6 L. N. 
23. S. C, 1882. 

36. Bite of dog — Where an employ^ is 
bitten by a ^rocious dog of his master, which 
is allowed to go at large, without any provo- 
cation by the employ^ the master is liable in 
damages, notwithstanding such employ^ has 
been warned of the disposition of the dog and 
that he should try and avoid him. Aupriz 
k Lafleur, 15 L. C. J. 251, S. C. R., 1880. 

37. Breach of promise of marriage. — ^No 
action will lie for oreach of a mere promise 
to marry where no damage is shown to have 
resulted and the defendsnt has acted in good 
foith in refosing. Chamberland k Parent, 8 
Q. L. R 299, 8. C, 1882. 

38. Default to furnish debentures.^The 
respondents set up that on the 12th June 
1872 the defendants passed a by-law author- 
izing them to take stock in the railway to the 
amount of $200,000 and pay the same in 
bonds and debentures. On the 9th J uly 1872, 
the by-law was adopted by the electors and by 
36 Vic, cap. 49, waa declared valkL Under 
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thiB by-l&w the Mayor of the Goonoil sub- 
scribed on the foUowing among other ooadi- 
ticns : '' The amount should be payable m 
debentures of $100 each payable m 25 years. 
The subscription was only exigible as the 
work progressed, not to exceed 50 per cent 
of the value of the work done ; payments to 
be made monthly as the work progressed on 
the certificate of the company's engineer." 
The plaintiff alleged further that confbrm- 
9bly to the by-law uiey commenced the works 
and in the March 1875 had constructed to 
the value of more than 9300,000 on a length 
of fifty miles in the county of Ottawa, that 
this gave the company the right to claim 
$150,000 payable m debentures, that the 
plaintiffs were ready to terminate the works, 
on condition that defendants should fulfil the 
condition of the by-law ; that defendants 
ikfled to pay to plaintifis said debentures and 
caused damage to pluntiff by shaking their 
credit and depriving them of considerable 
sums of money which the plaintiff would 
have a right to as well from tne City of Mon- 
treal as from the Quebec Government. The 
Court below was of opinion (1) that although 
as a general rule in ooligations limited to the 
payment of a sum of money, damages arising 
man delay in their fulfilment consist in a 
condemnation to pay interest, yet there may 
be cases in which a creditor is entitled to 
damages other than interest, and $100 was 
allowed for the de&ult of the defendants 
(appellants^. ITeZd^ confirming the judgment, 
that the obligation to furnish debentures was 
different finom an obligation to pay money ,and 
the condemnation to damages was well 
founded. Corporation of the Oounfy of 
Ottawa A La Cie, du ehemin defer M. 0. & 
0., 6 L. N. 382, & 28 L. C. J. 29, Q. B., 1883. 

39. And held also that notwithstanding 
Art. 1053, C. C, (1) that the French law and 
the law <n this province recognized nominal 
and exemplary-damages. Ibid. 

40. FaUeoj^hkun^ — ^The appellant sued in 
the Comnussioner's Court as tutor to the 
minors <'M. P." and, condemned in tills qua- 
li^, sued out a writ of Certiorarif and in the 
amdavit of ciroumtances he declared : '^qu'il 
u'etaitpas le tuteur des mineurs P. ainsi 
qu'allegu6 dans le dit jugement^ et que la 
dite Cour des Commissau^s, n'6tait autoris^e 
et n'avait aucune jurisdiction pour rendre 
jogement de cette manidre." The judge in 
the Superior Court, set aside the jud^ent 
of the Commissioners Court owing to this alle- 
gation of the affidavit of circumstances. The 
plaintiff before the Commissioner's Court (Res- 
pondent) sued Appellant in damages for this 
false statement, as he called it, and proved 



(I) 2« h. C. J., 148. 

(1) Svei^ pexBon capable of discerning nght 
mm, wrong is responsible for the daniage caused oy 
his fonlt to another^ whether by positive act, impm* 
denoe, nef^eet or want of skill. 1063 C. C. 



as the measure of damages what he had lost 
by the setting aside of the judgment in the 
CommissioneiPs Court. Held that an action 
of damages will not lie against a party to a 
previous suit by his adversary, for an alleged 
labe affidavit by which such party obtained 
a final judgment in his favor in the previous 
suit. The first judgment is re^yudieoto. BoU" 
clair & LalancetU 5 L. N. 267 & 1 Q. B. R. 
289, & 27 L. C. J. 55, Q. B. 1881. 

41. Le demandeur par son action r6cla- 
mait des dommages du dSfendeur parce que 
le 20 aoAt 1877 sur la plainte d'un nomm^ 
Clement, le d^fendeur 6mana un warrant 
d'arrestation en vertu duquel 11 fut appi^ 
hend6 et arrdt6 pour avoir ''renvoy6 le dit 
<< Clement de son service sans lui payer ses 
'< gages, etc." Sur proems devant le dit juge 
de paix, le demandeur fut condamn6 & payer 
la dette, les frais et un dollar d'amende. Le 
dSfendeur plaida qu'il avait agi avec bonne 
foi et dans les limites de sa jurisdiction. Que 
ie demandeur, en ne f&isant pas cesser le 
jugement par un tribunal sup^rieur s'il 6tait 
ill6gal, avait acquiesce au dit jugement, et 
que son action 6tait prescrite par, six mois. 
Jug6: Qu'un magistrat qui 6mane un warrant 
d'arrestation sans jurisdiction n'est pas res- 
ponsable en dommages vis-&-vis la personne 
arrSt^e en Tabsence de preuve de malice et 
de mauvaise foi de la part du magistrat et 
qu'une action en dommages centre im magis- 
trat pour un acte par lui &it en sa dite qua- 
lit6 se prescrit par six mois k compter de 
I'acte mdme. Kinston & Oorbeil, 7 L. N. 325 
S. a R. 1879. 

42. The judgment in Queen's Bench in 
Shaw & Mackenzie, which was reversed in 
Supreme Court (II. Dig, 241-48,) reported in 
extenso 25 L. C. J. 40. Q. B. 1880. 

43. The respondants were two sisters keep- 
ing a house of doubtful repute in which ap- 
pellant lost a sum of money, on account of 
which he had the sisters arrested charged 
with having stolen it while he was imder the 
influence of liquor. They were both discharged 
the one by the magistrate, the other by the 
grand jury. On action for false arrest $20 
and $10 respectively was awarded with costs 
of the lowest class of the Superior Court. On 
appeal judgment confirmed. Serrurier & 
Merder. 1 Q. B, R, 65. Q. B. 1880. 

44. Action against the mayor of Mont- 
real for causing the arrest of the plaintiff* 
during the Orange Riots c^ 1878. Plain- 
tiff was one of the leaders of the Orange 
body which had announced its determi- 
nation to march on the I2th July. The 
lodges which had met for that purpose 
clauned protection during their march 
to and from church. Ins^ad the Mayor 
ordered them not to walk, and to pre- 
vent their doing so caused the arrest of plain- 
tiff, who was subsequently tried and acquitted 
on a charge of being a member of an illegal, 
association. Held that there was probiS>le 
cause for the arrest and no malice. Orant & 
^Beaudry 4 L. N. 394, Q. B, 1881. 
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46. In an action of damages for inter^ aliaf 
malicious prosecution and false arrest it ap- 
pearing that the plaintiff had also prosecuted 
the defendants criminally and tnere being 
no documentary proof of the prosecution 
of which he complained. Held that the pro- 
secution by the plaintiff could be set (rfT 
ag^unst the prosecution by defendants and 
action dismissted. Oadbois k Laforee. 4 L.N. 
244. S.C. 1881. 

47. A trading fiim by making fiilse state- 
ments to a mercantile agency as to their cap- 
tal obtained a high and incorrect rating, on 
the strength of which they got credit for 
goods which they handed over to a relative 
in payment of an antecedent debt, and 
within a month afterwards a writ in insolven- 
cy issued against them. Tibe vendor of the 
ffX)d% on discovering the facts and being so 
advised by counsel, prosecuted the firm on a 
charge of obtaining goods by false pretences, 
but after a preliminary examination the pri- 
soner was discharged. Held that there was 
reasonable and probable cause for the prose- 
cution, and an action of damages would not 
lie. Bowes & Ramsay. 4. L, N. 227. S. C, 
1881. 

48. Action of damages against the City of 
Montreal and one of its policemen for ille^ 
arrest and criminal prosecution. The City 
pleaded that it was not responsible for the 
acts of the policeman. The policeman plea- 
ded that complaints of indecent exposure of 
his person by plaintiff had been maoe and he 
was arrested and indicted and a true biU found 
bythegran(^ury againstAiim,and in the circum 
tances of the case there was probable cause 
for the arrest and prosecution. The proof 
showed that plaintiff had been arrested bv 
order of the assistant sergeant of the Chaboil- 
lez police stAtion on Saturday and confined 
until the following afternoon, Sunday, when 
he was released on bail. The following morn- 
ing he was brought before the Recorder on a 
cluurge of indecently exposing his person, and 
after hearing witnesses the case was sent to 
the general Sessions of the peace . There was 
an indictment laid before the grand jury and 
a true bill found, and an acquittal by the petit 
jury. The arrest was made without a warrant. 
Fer Curiam. — Do the circumstances entitle 
him to damages, and is the claim good 
^Eainst the City and against the policeman. 
The Vagrant Act 32-33 Vic. Cap 28 has been 
cited. It provides for the punishment of 
persons openly or indecently exposing their 
persons. So iiao theCity Charter 14 and 15 
Vic. Cap 128,Sec 87 makes it lawful for a cons- 
table of the police force to arrest on view any 
person offending; against any of the laws 
rules and regulations of the City, the violation 
of which is punishable with imprisonment 
and it may and shall be lawful idso for any 
such officer or constable to arrest any such 
offender against any such bylaw, rule or 
regulation immediately or very soon after 
the commission of the offence, upon good and 
iatis£ftctory information given as to the na- 



ture of the offence and the partiea by whom 
committed. The Vagrant Act has no appli- 
cation to the present case. It does not pro- 
vide for arrest without warrant after an inter 
val of time following the offence. The city 
charter allows of the arrest of a person vio- 
lating the city by-laws, rules and regulations 
immeadiately or very soon after the commis- 
sion of the offence, but there is here no city 
by-law which has been violated so fieirasl 
have seen. The policeman was to blame for 
what he did without a warrant, and he should 
answer for it in damages, and the city should 
also answer for it in damages, and the city 
should also answer for him, for he acted on 
the order of his sergeant. The damages are 
assessed at $50 and costs of an action over 
$100. Walker & City of Montreal, 4 L. N. 
215, S. C, 1881. 

49. The appellants were appointed respec- 
tively joint tutors and subrogate tutors to a 
minor child, and respondant together with 
one A, presented a petition for their remo- 
val, to which they appended an affidavit of 
the facts contained in the petition. Appellants 
contending that the facts contained m the pe- 
tition were false charged them with peijuiy 
and procured their arrest. They were how- 
ever almost immediately discharged by the 
magistrate before whom they were brought. 
HM that the appellants had acted thought- 
lessly, and vdthout reasonable cause and were 
properly condemned in $100 damages. Beau- 
tronc is Lalonde, 1 Q. B. R. 208, Q. B. 1881. 

50. The warrant of arrest was issued at Sorel, 
in the district of Richelieu, and was executed 
by the plaintiff being seized at Contrecoeur, 
and carried to Sorel on a Sunday, the 31st of 
January, 1881. The hearing, at Sorel was put 
off till February when the complaint was dis- 
missed for want of jurisdiction, the offence 
having been committed in Montreal district, 
if anywhere. $100 damages allowed. Lteelaire 
& Copelandf 5 L. N. 340, S. C. R.. 1881. 

51. The plaintiff was arrestee! by a police- 
man of the town of Longueuil for breaking 
down a fence erected by the corporation on 
a road belonging to them, but not yet open to 
the public but was afterwards liberated and 
discharged on the groimd of a formal defect 
in the proceedings. Held that he was not 
entitled to damages for false arrest Town 
of Lonaueuil ds Brais, 11 R. K 503. S. C. 
1882. Sariteau & Town of Longueuil. lb* 

52. In another case plaintiff sued the 
defendant for damages, alleging that the 
defendant without provocation had beaten 
and ill used him and had caused him to be 
arrested and imprisoned and tried before a 
justice of the Peace. The proof was that the 
defendant had accused the plaintiff of assault 
and battery and had given instructions to a 
constable to go to his house at six o'clock in 
the morning and to take him dead or alive. 
Constable went at that hour in the morning 
with ^ve or six others, forced himself into the 
bedroom of the plaintiff and arrested him, 
though he ccxnplained of being ill and took 
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him to a tavern when he was detained some 
time as a prisoner. The trial lasted some ten 
days during which there were six adjourn- 
ments, and at the end of which the Justice of 
the Peace oonmiitted him to prison for trial. 
He was subsequently admitted to bail and 
after trial was acquitted. Damages to the 
extent of $50 and costs of action as instituted 
wore allowed. Frastr k Oagnon* 1 1 R L. 
517, Q. B. 1882. 

53. The plaintiff complained of the defend- 
ants that they had illegally arrested hun 
and caused his detention while they had a 
warrant prepared ajjainst him, and then 
compelled mm to give security to appear 
on a subsequent day. It appeared in evidence 
that on the 15th January 1884, the plaintiff 
removed a barrier which had been placed by 
the corporation on a piece of lana donated 
to the city, called the Quinn Avenue. There 
was a constable present to prevent people 
passing through^ and he arrested plaintiff 
and conducted hun to the police office, where 
a warrant was prepared, and he was boimd 
over to appear at a future day. The proceed- 
ings then be^un by the city were afterwards 
quashed. Plamtifi' averred that he had a per- 
fect right to remove the barrier and pass on 
to landwhich he had leased from the Quinn 

tfamily. He alleged a previous verbal lease, 
and a written lease signed the afternoon of 
the arrest. The barrier had been erected to 
prevent plaintiff and others from evading the 
toIL HeM that as the lease had been obtained 
evidently to give plaintiff a color of right he 
had suffered no damages and action properly 
dismissed. Brats A Corporation o/LongueuiL 

5 L. N. 212. 8. C. R. 1882. 

54. In another case the plaintiff executed 
a mortgage in favor of defendant and, on the 
faith of the representation that only one 
other mortgage existed on the property, 
the defendimt made advances. The repre- 
sentation was untrue, the property being at 
the time mortgaged to its fuU value. The 
defendant oaus^ the plaintiff to be pro- 
secuted criminally. A, bill was found, out 
the plaintiff was acquitted by the petit junr. 
Mela that the defendant acted with probable 
cause. (1) GrothS k Saunders, 5 L. N. 213. S. C. 
1882. 

55. Le dSfendeur en sa qualite d'agent du 
8iirintendant-06n6ral des Affaires des Sau- 
vages fit arr^ter le demandeur pour avoir 
illegalement reside sur la reserve de Caugh- 
nowaga. Le demandeur est un taiUeur de 
pierres employe aux carridres de^uis dix-huit 
znais, et qm logeait dans une maison de pen- 
sion du village, 11 avait regu du depute-sur- 
intendant un avis officiel d'avoir k quitter la 
Tigaerve. II fut conduit k Lachine, mais le 
constable qui Tavait arr6t6, n'ayant pu trou- 
per aucun juge de paix, le demandeur fut re- 
mis en liberty. U retouma k Caughnawaga 

06 11 fut de nouveau arr§t6 pour la mdme 
cause un mois aprds, et condamn6 & la prison. 

Aprte avoir 6t6 incarc6r6 huit jours, il fut 

(1> CanfinDed in Appeal. 



temis en liberty sur un Brefd* Habeas Corpus 
et la conviction fut cass^e sur Certiorari^ k 
cause de certaines irr§gularit6s dans le man- 
dat d'arrestation et dans la conviction, 
/u^^^— Qu'un officier public qui fait ar- 
rdter une personne qui est en contravention 
avec la loi n^est pas responsable des irr§gu- 
larit6s qui se trouvent dans la conviction, et 
dans le mandat d'emprisonnement, lorsque 
le prisonnier est Iib6r6 sur un href o! Habeas 
Coipus et la conviction cass6e sur un Certio- 
rari. Lafleur & Cherrier^ 5 L. X.411 S. C. 1882. 

56. Three workmen had been employed by a 
Dr. T(who,in right of his wife, was co-proprietor 
along with the defendants in the two present 
cases, of some real estate in this city) to pull 
down a building. They were all three arres- 
ted at the instance of the defendants and 
brought before a magistrate, who discharged 
them, on a charge of unlawfully doing dam- 
age to property^ and they then, each or them, 
broudit an action for damages laid at $210. 
Per Curiam, — ^The first case came before the 
Hon. Justice Sicotte, and he gave judgment 
for the plaintiff with $25 damages, and costs 
as in the lowest class of action in this Court 
In the present two cases, which were heard 
before me, the counsel for the defendant con- 
tended there was no evidence to show the 
workmen had authority from T ; but the fact is 
alleged by the defendant himself in his pro- 
test served upon these workmen, that Mrs. 
T. was causing a portion of the property 
to be pulled down — i. e., that the men were 
working then by order of one of the co-pro- 
prietors. The defendant knew what these 
men were doing there; and the charge he 
brou^t against them was without cause, and 
under a mere color of law. It was also con- 
tended that in the event of damages the 
costs should be those of the Circuit Court, 
but that would be in effect to punish these 
men for the exercise of -their right of action. 
Itidhere to the judgment given in the other 
case, and in these two I give $25 damages 
and costs as in lowest class action in this 
Court. Dufresne & Ross dt Lauzon & Boss, 6 
L. N. 22, S. C. 1882. 

57. The plaintiff, who was a grocer, 
sent out two men to deliver eoods in the 
village of St. Gabriel. A constable in the vil- 
lage thought these men were intruders, 
doing business without a licence. He accor- 
dingly arrested them and they were taken 
away and detained for some time. Finally 
they were released. Held (following; Doolan 
k The Corporation) that the plamtiff was 
entitled to damages & $50 and costs allowed. 
Bruchesi k Corporation of St, Gabriel, 6 L. 
^. 60, S. C. 1882. 

58. Defendant held liable in damitges for 
having induced the plaintiff to go across the 
international line, and for causing him to be 
arrested in Vermont for an aUeged debt 
which it appeared did not exis'tand $250 and 
costs allowed. Woodard k Butterfield, 6 
L. N. 228. S. C. 1883. 

I 59. In an action of damages for false arrest 
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under capiaB. HM.^ that the fact that the 
debtor Ib leaving the province is not of itself 
evidence of an intent to defraud, but the 
affidavit for capias must contain reasons suf- 
ficient to satisfy the Court that the plaintiff 
had reasonable and probable cause to be- 
lieve that the debtor was actually about to 
leave with a fraudulent intent without which 
th^ defendant is entitled to damages. Bros^ 
aeau & Seybold. 6 L. N. 389. S. C. 1883. 

60. The plaintiff was arrested on a capias, 
on the ground that he had refused to make 
any settlement of his debt : that he was 
about to sell bis estate ana to leave the 
country. It appeared that the plaintiff had 
called a meeting of his creditors and informed 
them of the proposed sale, to which the mar 
jority of those present agreed. Held that 
there was not probable cause. Marehand & 
Snowdon. 7 L. N. 44. 8. C. 1884. 

61. Where the Corporation for the purpose 
of making a test case, caused a carter to be 
arrested and detained several hours instead 
of proceeding by summons, damages to the 
extent of $50 were allowed. Richer is City of 
M<mtreal. 7 L. N. 79. S. C. 1884. 

62. The defendants bought up some debts 
and caused the arrest of Uie plaintiff under 
a capias for the purpose of detaining his 
person and getting possession of certain pa- 
pers. Heldj an abuse of the process of the 
Court, and that exemplary damages should 
be awarded. Oerbie A Bessette, 7 L. N. 156. 
8. C. 1884. (1) 

63. Action of damages by a married 
woman separated as to property from and 
authorized by her husband for malicious cri- 
minal prosecution. The defendant filed an 
exception d la forme^ 1, because no intelli- 
gible cause of action was set forth in the de- 
claration ; 2, because it did not appear in the 
declaration, how the female plaintiff was se- 
parated as to property whether judicially, or 
by ante-nuptial contract. Held that it is no^ 
necessary, in an action for malicious criminal 
prosecution to allege that the justices before 
whom the plaintiff was brought had jurisdic- 
tion. It is, however, essential to aver that 
the prosecution complained of has been ter- 
minated. Prosser & Oreighton, 7 L. N. 104. 
S. C. 1884. 

64. The plaintiff was defendant in a cause 
in which the Sheriff had seized land which he 
had been unable to sell for want of bidders. 
Some months afterwards the defendant 
bought a small quantity of wood off this land 
from plaintiff for the price of $3. He cut the 
wood and was then threatened with proceed- 
ings for contempt in the case in which plain- 
tiff was defendant, at the suit of the plamtiff. 
Alarmed, he and his brother, similarly si- 
tuated and threatened, paid tne lawyer of 
the plaintiff in the other suit $25 each. They 
then turned round upon T. and threat- 
ened him with criminal proceedings on the 
charge that the sum of $3, paid by them to 
Turcotte, had been obtained from them by 

(1) In i^peal. 



fiilse pretences. They endeavored to obtain 
a cow and horse from his father in settle- 
ment, and, fiuling. lodged an information 
which led to an inoictment and trial befivre a 
petit jury in the Court of Queen's Bench. 
Held nuuicious and $75 damages and oosts 
allowed. Turcotte & Brissette. 7 L. N. 276. 
Q. B. 1884. 

65. A Slim of $1200 in bills of $20 and $60 
of the Jacques Cartier Bank had been stoloi 
tram a lawyers office in Montreal. Notice had 
been given to the police and amongst others 
to defendants to be on the watch. On the 
morning of the arrest the j^ntiff accompa- 
nied by others in the garb of workmen enter- 
ed ^e Jacques Cartier Bank in Montreal and 
asked for change of bills of $20 and $50 of 
that bank. Shortly afterwards they were ar- 
rested, and having g^ven a perfectly satisfac- 
toxy account of themselves were liberated. 
Held there was probable cause for their ar- 
rest and no damage. Lebel & Paradis, 4 L. N. 
403., S. C. 1881. 

6o. The defendants convicted the plaintifi 
of assault and had imposed a fine and the pay- 
ment of costs without fixing in the convic- 
tion the term of imprisonment due in case 
the fine or costs were not paid. Subsequently 
the fine not being paid they awarded impri- 
sonment and he was incarcerated under their ^ 
warrant but got out under a writ of habeas cor- 
pus. On action against the magistrates Held 
that a magistrate acting within the limit of his 
authority and without malice is not liable to 
an action of trespass, though he may have 

r'ven an erroneous judgment. Boy & PagS, 
L.N. 32.S.C. R.1881. 

67. A partner, leaving the business of the 
firm unsettled, departed to the United Sta- 
tes, taking with him several hundred dollars 
belonging to the partnership. Held that 
there was probable cause for an attachment 
at the instance of the remaining partner, of 
the partnership effects, and an action of da- 
mages for such seizure should not be main- 
tained. Chapman & BenaiUick, 5 L. N. 109, 
S. C, and 198. S. C. R, 1881. 

68. Action for a wrongful and malicious at- 
tachment of the goods and chatteb of the 
plaintiff. The affidavit for the attachment 
complained of, after alleging the cause of 
debt was in l^e following terms : ^* Que la 
dite E. D. est commer^ante noioiremeni insol- 
vable, re/use de s'' arranger avee ses cr6xneiers 
et de leur/aire cession d eux et d leur profit 
et continue son commerce. Que le dit dipo- 
sant est informs ^une manitre eroyable a 
toute rais n de croire, et croit vraUnent en sa 
conscience que la dite E. D., est sur le point 
de reciler ses biens dettcs et effets avee Vin- 
tention defrauder ses crianciers ou nommS- 
ment le d^osant, demandeur, et que sans le 
b^nSfice cPun bref de saisie^rrit simple, le 
d6posant perdra sa dette et souffrira des dom- 
mages et a sign4. ^' The first of the questions 
for the jury was as to whether the defendant 
at the time of taking the said proceedings 
against the plaintiff by saisie-arr^t nad reason- 
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able and probable cause for believing and 
making oatn that the said plaintiff was imme- 
diately about to secrete her estate, debts and 
effects, with intention to deteud her creditors 
and the defendant in particular. The second 
was at to whether at the same time the plain- 
tiff was immediately about to secrete her esta- 
te, debts and effects, with intent to defraud 
her creditors and the defendant in partiuclar. 
Hie third question wa8,did the said defendant, 
in issuing the said writ of saisi-arrSt sunple 
against the plaintiff, act maliciously, and 
without reasonable or probable cause. And 
the fourth, did the plaintiff suffer an^ and 
what damage by reason of the issuing and 
execution of the said writ ? The Jury ans- 
wered the first two questions in the negati- 
ve ; the second two they answered in the 
affirmative, and assessed the damages at $800. 
On a motion for judgment non obstante vere- 
dicto or for a new trial — Held that the plain- 
tiff was as much boimd to disprove the first 
charge in the affidavit, that ^e plaintiff al- 
though insolvent was-eontinuing to carry on 
her trade &c, as she was to disprove the se- 
cond about the fraudulent secreting, and 
that the first charge contained in the affida- 
vit) remaining as it did unimpeached, justi- 
fied the issuing and execution of the attach- 
ment. Motion for new trial granted. Drolet 
4c Gameau. 10 Q. L. R. 139. S. C. R 1884. 
69. Infringemen t of paten t — Actual, and not 
exemplary damages, will be award for imita- 
ting a patented invention. 35 Vic. c. 26, s. 
23. (1) Lainer «fc Collette. 5 L. N. 412. S. C. 
1882. (2) 

lO^Insulting conducC-Persons performing 
a voluntary and gratuitous service such as 
the collection of the offertory in a church, 
will not be permitted to make use of his 
office to offend and humiliate a member of 
the con^egation, and an action of damages 
will lie for such offence. A wilful and marked 
omission to present the plate to a member 
of the congregation, was held to be an of- 
f^ice for which an action lay. Lebeau & Fur- 
eotU, 7 L. N. 259, S. C. 1884. 

71. Libel. — Action by a professional ac- 
countant for f5000, damages for a libel com- 
mitted by the defendant in a letter written 
by him to the chairman of an insurance com- 
pany and to the mayor of the city, charging 
the plaintiff with having in his professional 
capacity as accountant made a false and 
finuululent balance sheet in connection with 
the estate bequeathed by one Eraser for the 



(1) Eveiy person who without the consent in 
writing of toe patentee, makes, constructs, or puts into 
pCBctice. any invention for which a patent has been 
cibtainea, under this Act or any previous Act, or 
piDcmes 8Dch invention from any person not au- 
theorized to use or make it by the patentee, and uses 
it, shall be liable to the patentee in an action of da- 
mages for so doing, and the judgment shall be en- 
SoTMd, and the damages and costs that may be ad> 
judged, shall be recovered in like manner as in other 
in the Court in which the action is brought. 



9) In appeal. 



purposes of a public institute. Defendant 
pleaded the bequest, the incorporation of 
the institute, and that as a citizen he was 
interested in seeing the benevolence carried 
out. That in writing the letter he had no 
intention of ii\juring the plaintiff, but had 
merely wished to point out certain irregu- 
larities in the books of the estate which the 
plaintiff should have discovered. Held that 
the term " public accountant" did not mean 
a person amenable to public criticism, and as 
there was no proof of the truth of the mat- 
ters alleged in the letter the defendant was 
liable in damage, and $50 and full costs 
awarded. Evans d: Eraser, 4 L. N. 51, S. C. 
and S. C. R. 1881. 

72. Where a newspaper during an election 
for the legislature of Quebec copied a 
paper or circular used during the campaign 
in which it was stated that the plaintiff, one 
of the candidates, had declined to run for 
Portneuf because he had made so may ene- 
mies there by not paying his debts of 
the previous election, and these statements 
were not proved. Held to be libellous and 
$50. and costs allowed. Belleau & JHercierj 
8 Q. L. R. 312, 8. C. 1882. 

73. Where the plaintiff was a young unmar- 
ried woman of good character, an(iPthe defen- 
dant in the privacy of her own family had 
called her une putain some year or two pre- 
viously $50 damages and costs were allowed. 
DenU & Theoretj 5 L. N. 163, 8. C. 1882. 

74. Beaistration of Ulegctl hypothec. — A 
person who illegally causes the registration 
of a hypothec against the property oi another 
is liable for the damages caused thereby. 
Daigneault & Demers. 26 L. C. J. 126. 8. C. 
1881. 

75. Seduction, — ^Damages can only be re- 
covered for seduction on proof of a promise 
of marriage, or of facts which raise a presump- 
tion of such a promise *, and where the plain- 
tiff had cohabited with the defendant for 
three or four years on his assurance that 
there was no daiiger, and that he would mar- 
ry her should she become enceinte, the pre- 
sumption of a promise of marriage was cdto- 
gether destroyed, the agreement if any being 
a corrupt one and opposed to public morality, 
and that in consequence she was entitled to 
nothing beyond her f rats de gesine, Turcotte 
A NacU. 7 Q. L. R. 230. 8. C. R. 1881. 

76. Selling liquor to drunkards, — In an 
action for damages against an hotel keeper 
brought in virtue of the statute of Quebec, 
41 Vic. Cap. 3, for selling liquor to the plain- 
tiff husband i^ber notice. — Held that as the 
plaintiff^s had not alleged in her declaration 
that defendant knew her husband at the 
time the liquor was sold, or that he was the 
person indicated in the notice which the 
plaintiff gave him, that the action must be 
dismissed. De^ardins & Oirard. 28 L. C. J. 
177. 8. C. 1884. 

77. Shooting dogs, — ^Action of damages by 
a feumer against ms neighbor for shooting h& 
dogs and firing shots into his building. 
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Evidence that defendant killed the dogs. 
Held that although they had been trespassing 
he had no right to take the law into his own 
hands and $60 damages in all allowed. 2Ven- 
holm A Mills. 4 L. N. 79. 8. C. 1881. 

78. Unfounded custion — An action for 
damages will arise from an action which has 
been dismissed as unfounded. PoutrS & 
Lature. 12 R. L. 465. Q. B. 1865. 

VIII. Grounds of. 

79. In April 1883, plaintiff became insane 
and on the 16thof thatmonth^he was placed in 
Longue Point Asylum, where he remained for 
about a month. He was not married, but his 
mothera nd sister, with whom he lived, no- 
tified the defendant who was one of the 
largest creditors. The defendant caused the 
stock taking which the plaintiff had com- 
menced to be completed and which showed 
that the liabilities exceeded the assets, and 
that tJie plaintiff was practically insolvent. 
The defendant took possession of the stock, 
advertised it for sale by tender and sold it, 
taking promissory notes in payment of the 
amount which after payment of the expenses 
was distributed among the creditors accord- 
ing to their rights ; the fixtures in the store 
were abandoned to the landlord on account 
of his rent overdue. When the plaintiff left 
the asylum he was not perfectly recovered 
and notwithstanding that ne was considerably 
better, he was very much affected when he 
found that his business had been wound up. 
He then sued the defendant for $7,000 dama- 
ges. Plea that he had been authorized by the 
mother uid sister of the plaintiff to do what 
he had done, and that he had done it in the 
interest of the plaintiff himself and his credi- 
tors. In January following, the plaintiff was 
again placed in the Asylum, and was again 
liberated after spending about a month there. 
Held that the defendant had acted in good 
faith, and for the interest of the parties and 
was not liable in damages. Martin & Qrenier^ 
12 R. L. 604, 8. C. 1884. 

IX. Joint and several liability for. 

80. Action of damages against a Justice of 
the Peace for having caused the arrest of the 
plaintiff and his prosecution before the 
Recorder's Cotirt, where the accusation was 
declared imfounded. Plea that the defendant 
was only jointly and severally responsible 
with the police agent who made the arrest, 
and plaintiff had settled the matter with him 
for four dollars. Heldih^t two or more persons 
committing a dMit were jointly and severally 
responsible, and a settlement with one dis- 
chsu'ged the others. Giroux & BlaiSj 7 Q. L. R. 
309, C. C. 1881. 

X. Liability for acts comhittbd by minors 

AND PERSONS X7NDBR CONTROL. 

81. An employer or parent is responsible 



for a trespass committed by his children or 
by persons employed by him or under his 
control where he falls to establish that he was 
unable to prevent the act. Chavel d: Hugket, 
7 L. N. 32, 8. C. 1883. 

XL Liability of masters. 

82. Action to recover damages for injury 
done to the plaintiff's horse by the defen- 
dants' servant, in a collision of two sleighs, 
one driven for plaintiff by one M.. the otner 
driven by A. C, the servant of the aefendants. 
The defendants were condemned to pay $110. 
Held that the rule which makes a master 
responsible for the negligence of his servant, 
does not apply where the servant at the time 
is absent mim service, and is engaged about 
his own afiBedrs. Bellkouse A LcwioletUf 7 
L. N. 84, S. C. R. 1884. 

XII. Plaob of action whbn for breach of 

OONTRAOT. 

83. Where the action is in damages for &ilure 
to perform a contract, the debtor may be 
sued at the place where the contract is made, 
though the failure to perform occurred in 
another district. Quebec Steamship Co. k 
Morgan^ 6 L. N. 324, Q. B. 1883. 

XII. Prescription op. 

84. To an action of damages for the con- 
struction and operation of a railway in the 
streets of the City of Quebec the defendant 
pleaded among other things the prescription 
of six months under the railway Act since 
the construction. Held that as the damage 
was continuing and pennanent no prescrip- 
tion could run or be set up in bar of the 
plaintiff's right of action. Renaud k La Cor- 
poration de Quibec, 8 Q. L. R. 103, S. C. 1881. 

85. In an action of damages for libeL — Held 
that the prescription of one year as to libel, 
contained in a pleading, runs only from the 
date of the final judgment. Hall & the Ma^or 
of Montreal. 6 L. N. 155 & 27 L. C. J. 129, 

B. 1883. 
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XIV. PRospBcrnvB. 

86. Where an action for damages for per- 
sonal injiuy caused by an accident was taken 
a few days after the occurence the Court dis- 
charged the dilihirS in order that the plain- 
tiff might file an incidental demand, as other- 
wise the Court could only render judgment 
for such damages as had actually accrued at 
the time of the institution of the action. Qfrn- 
let & Stafford 4 L. N. 357, S. C. 1881. 
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87. Action in revendlcation of a manuscript 
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cntitied ^ VOetCfre de Terre Sainte '' which 
tlie plaintiff elaimed had been sent to hhn by 
le bIv. "Pkre F. in oonsideration of work done 
on a Ibnner mantiscript by P^re F. never 
completed. The work was sent to defendant 
to be huided to pkdntiff, but instead 
of delivering it, defendant sold it to one 
L. for publication. Plaintiff proved his right 
and the oonsideration alleged^ and the only 
questions which arose were as to the deli- 
very and acoeptance. Held that the transfer 
by Pdre F. was a dation enpaiement which was 
an onerous contract, not subject to the for- 
malities required for a donation pure and 
simple ; and that in any case, its arrival in the 
hands of the mandatory to be ^ven to plain- 
tiff was a sufficient deUvery. Vrauin & Pro- 
vaicher, 9 Q. L. B. 179, S. C. R. 1883. 



DEATH. 

I. DaMAOES for when 0AU8BD BY AOOIDBNT 
<Mt KBOUOBMOB. 

n. OFAnOBlfBYB. 

L PAaiAOBS VOK WHEN CAUSED BT ACCIDENT 
OS NEOUOENOE. 

88. Action of damages by the widow of a 
man killed on the wharf at Montreal against 
the master of the steamer Harold which was 
leaving the port and in swinging around snap- 
ped her stem hawser, breaking both of 
deceased legs and so seriously ii\juring him 
that he died in consequence, at the general 
hospital within two or three days. The 
deceased was a young man of about thirty 
three years, in excellent health, and left a 
widow and nve children without support. He 
was at the time earning $14 per week, as a 
checker on the wharf, which gave him employ 
ment for about 7 months in the year. Judg- 
ment for 16,000. (1) Byrd k Comer. 6. L. N. 
364L S. C. 1883. 

II. Ofattornbts. 

89. Where a case was inscribed in review, 
4iul the party inscribing died before hearing, 
a SMBtion to stay proceedings until the in- 
stance would be taken, was granted. Rice & 
JMbyy 4 L. N. 350. S. C. R. 1881. 



DEBATS DE COMPTE, see ACTION 

KN RBDDITION. 



DEBENTURES. 

I. Damaoes fob default to oivb. 
XL LmsssT ON ooupons. 

IIL OF LATE PBOVINOE OF CaNADA. 



(1) Bsdnoed to $2,500 in appeal, and carried to 
Pnvy Coimcil. 



I. Damages for default to give. 

90. The failure to pay money at the proper 
time can only give rise to the immediate and 
direct damages resulting therefix)m, which 
are limited by law to the le^ interest on 
the sum. But an obligation to give deben- 
tures bearing interest is not to be treated as 
a mere obligation to pay monev, and nominal 
damages may be allowed for default without 
proofof actual damages. (1) Corporation of 
the County of Ottawa and de. du ohemin de 

fer M.O.&O, 6 L. N. 382. Q. B. 1883. 

II. Interest on Coupons. 

91. Interest runs on the Interest Coupons 
of railway debentures, from the dates, on 
which they respectively fall due, without the 
necessity of putting the debtor en demeure. 
DesroaierB&The Montreal, Portland & Boaton 
Railway Company, 28 L. C. J., 6 L. N. 388, 
S. C R., 1883. 

ni. Of latb Province of Canada. 

92. The respondents by petition 'of right, 
before the Exchequer Court, set forth in 
substance : that the late R^vince of Canada, 
raised by way of loan,a sum of £30,000 for the 
improvement of Provincial hi^ways, situate 
on the North Shore of the River St. Lawrence, 
in the neighbourhood of the City of Quebec j 
and a further sum of £40,000 for the improve- 
ments of like highways on the South Shore of 
the River St. I^wrence j that there were 
issued debentures, for both of said loans, 
signed by the Quebec Turnpike Road Trus- 
tees, under the authority of an Act of Parlia- 
ment of the Province of Canada, 1 6 Vic, Cap. 
235, intituled : ^< An Act to authorize the 
Trustees of the Quebec Turnpike Roads to 
issue debentures to a. certain amount and to 
place certain roads under their control," that 
the moneys so borrowed, came into the hands 
of Her Migesty, and were expended in the 
improvements of the highways in the said 
act mentioned: that no tolls or rates were 
ever imposed or levied on the persons 
passing over the roads improved by means of 
the said loan of £30,000 -, that the tolls and 
loans, improved by means of the said loan of 
£40,000 were never applied to the payment 
of the debentures issued for the last men- 
tioned loan in interest or principal ; that the 
trustees accounted to Her Majesty, as well 
for the said loans as for the tolls collected by 
them : that at no time had there ever been 
a fund in the hands of the said trustees, ade- 
quate to the pa3rment in interest and princi- 
pal of the debentures issued for said loans ; 
that the respondents are holders of deben- 
tures for both of the said loans to an amount 
of $90,072, upon which interest is due ftom 
the 1st July 1872, that the debentures, so 
held by them, fell due after the Union, and 
that Her Majesty is liable for the same under 
Sec. HI of the British North America Act, 



(1) In Sapreme Court. 
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1867, Bs debts of the late Province of Canada, 
existing at the Union. In defence, Her Ma- 
jesty *s Attorney General did not deny the 
liability of Her Majesty for the late Province 
of Canada, but he denied that the debentures 
in question were debentures of the Province 
of Canada ; that the moneys for which they 
were issuea were borrowed and received by 
Her Majesty, and that there was any under- 
taking or obligation on the Province of Canada 
to pay the whole or any part of the said de- 
bentures. Held, affirming the judgment of 
the Exchequer Court, that the debentures in 
question were debentures of the late Province 
of Canada, and therefore under the provisions 
of the British North America Act, the Domi- 
nion of Canada was liable, but for the capital 
only of the said debentures, it being provided 
by Cap. 235, Sec. 7, that no money should be 
advanced out of provincial fimds, for the pay- 
ment of the interest. (1) Begina & Belleauj 
4 L. N. 92 & 7. S. C. Rep. 53, Su. Ct., 1880. 



DECLARATION— Stf« PEOCEDUKB. 

I. Amendment op, see PLEADING. 



DECONFITUEE. 5cc INSOLVENCY. 

I. What oonstitutbs. 

93. In order to prove insolvency or decon- 
fiture, it must be shown that the assets of 
ihe debtor are less than his liabilities. Man- 
illa & Simard, 6 L N. 195, 8. C, 1883. 



DEEDS. 



I. Act to render valid in certain cases. 

II. Simulated. 

III. Sons Seino priv6. 

I. Act to render valid in certain cases. 

1. Deeds so passed since the coining into force 
of the said statute 42-48 Yict. Chap. 35, up to 
this day, in any part of the Pxtmnoe, are, to all in- 
tents .and purposea, declared valid, provided that the 
notaries, passing such deeds, were not incapacitated 
otherwise than above mentioned, that this act shall 
not have the effect of shieldiiu; Uiem from the pen- 
alties incurred by reason of their contravention of 
the above mentioned acts, and that it in no man- 
ner afibcts pending cases and vested rights of third 
parties. 45 Vict. cap. 31. 

n. Simulated. 

94. Simulation is a disguising of the truth ; 
a deed is simulated which does not contiun a 



sincere expression of the real intention of the 
parties. So, where a property worth about 
$1,260 was sold to a man of straw (who did 
not take possession) for a consideration stated 
in the deed to be $3,650, and two of the ins- 
talments amounting to $2,000 were after- 
wards transferred by the vendor to a creditor 
in payment of goods, the Court declared the 
deed to be a simulated one, and set it aside 
so far as concerned the creditor. Walker & 
Black, 5 L, N. 415, S. C, 1882, and 8 L. N. 
68, Q.B. 1885.(1) 

III. Sous SEINO PRIVE. 

95. Effect ©/—The plamtiii' having judg- 
ment against the defendants seized in the 
hands of the Hera saisi who declared to owe 
nothing. This the plaintiff contested on the 
groimd that the Hera aaiai leased from the 
defendant and paid him $15 per month rent- 
al. The Hera aaiai replied that he had a 
lease from the defendant but by private 
agreement the rent was to be paid to an- 
other who had accepted. Demurred to on 
the ground that being a private writing it 
had not the quality required to give effect to 
it as against third parties under Art. 1225 
C. C. (1) The Hera aaiai on the other hand 
pretended that imder 1222 C. C. (2) the cre- 
ditor was not a third party into the sense of 
Art. 1225. The court maintained the contes- 
tation of plaintiff and the declaration of the 
tiera aaiai was set aside. Evana A LionaiSf 
4 L. N. 110, S. C. 1881. 



DEFAMATION OF CHARACTER— 
See LIBEL and SLANDER 



DEFAULT. 

I. In obligations. 

n. To PAY MONET— .jSfcc DAMAGES. 

I. In obligations. 

96. A lessor is not liable to damages, owing 
to the bad state of the premises, unless regu- 
larly put in default, and where the deed is 



a) Beveraed iu P. C. 5 L. N. 242, P. C, 1882. 



(1) Confirmed also in Supreme Court bat unre- 
ported. 

(2.) Private writings have no date against third 
persons but from the time of their registnitioa, or 
m>m the death of one of the subeoribing parties or 
witnesses, or from the day that the substance of 
the writing has been set forth in an authentic ins- 
trument, the date may nevertheless be established 
against third persons l^ legal proof. 1225 C. C. 

(8.) Private writings acknowledged by the par- 
ty sffainst whon they are set up^ or legally held to 
be acknowledged or proved, have the same effect in 
making proof between the parties ' thereto^ aad' be- 
tween their heirs and legal representatives, as authen- 
tic writings. 1222 G. C. 
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notarial, the notice must be in writing. 
Marcil & Maihieu, 7 L. N. 55, S. C. 1883. 

97. The defendant undertook to return a 
certain number of shares in a railway before 
a day stated, or to pay an amount in money, 
the shares were not returned. Meld that the 
contract being of a commercial nature, the 
debtor was put in default, by the lapse of the 
time of performance. Geoffrion db Senical, 
6 L. N. 201. S. C. 1883. 

d8. By the act creating Normal Schools, it 
is provided that a certain number of scho- 
larships may be established for the assistance 
of students, with the stipulation that the 
money should be returned, if the student 
refused or neglected to teach when called 
upon to do so. The defendant was sued for 
164, amoimt of two years scholarships given 
to his son, on the ground that the son had 
always refused to teach when required to do 
so. Hdd that the action must be dismissed 
for want of proof that the son had even been 
put in default to teach. Principal of Jacques 
Cartier Normal School A Poissant, 12 H. L. 
177, S. C. 1883. 



DEFENSE EN DROIT. 

I. When pleaded. 

99. Defendants pleaded a dtfense en droit 
to a count charging them with conspiring to 
ruin him by putting him into bankruptcy on 
the ground that the day and place were not 
given. Held no ground of demurrer (even if 
necessary), but rather of exception to the 
form. Jbemers & Lamarche, 4 L. N. 54, S. C. 
1881. 



DELAISSEMBNT. 
1. Powers op oueator to, see CURATOR. 



II. Tebmikation 
CURATORSHIP. 



OP CURATOBSHIP TO, SCC 



DELAYS. 

L Ik OASES OP INJUNCTION, see INJUNCTION. 

II. To CONTEST OAHIER DB OHARQE. 

IIL To ooierTEST intervention. 

rV. To PILE PRELIMINARY PLEAS, SCC PROCE- 
DURE 

V. To PLEAD, see PROCEDURE. 

n. To CONTEST CAHIBR DB OHABOE. 

100. Action in hcitation. In accordance 
with the judgment the immoveables were 
advertised for sale. In the cahier de charges 
one of the properties was advertised to be 
Bold, subject to the charges contained in the 



deed of donation, under which the plaintiffs 
and the defendants derived their title. One 
P. to whom the defendant had given several 
mortgages failed to file within the delay 
allowed him an opposition of contestation, 
concluding for the dismissal of the opposition. 
Appellant replied by a general and a special 
answer, whicn respondants demurred to on 
the ground that it was not an answer to their 
contestation, but an answer to their interven- 
tion and as such came too late as the inter- 
vention by the expiring of the eight days 
delay allowed for its contestation, had been 
admitted and could not, afterwards, be con- 
tested, the opposant thereafter having only 
the right to join issue with the intervening 
parties on their moyens of contestation, but 
having no further ri^ht to contest, setting 
forth his claim and without in any way refer- 
ring to the incumbrances already existing 
upon it and created by the deed of donation 
produced two days only before the day ap- 
pnointed for the sale, an intervention contes- 
ting the secured claims mentioned in the 
cahier de charges. Motion to reject the inter- 
vention as too late, granted with costs. Scnard 
& Saoard, 8 Q. L. R. 287. S. C. 1881. 

III. To CONTEST INTERVENTION. 

101. The corporation of the city of Quebeo^ 
having a judgment, against one N. L. issued 
an execution against him, imder which they 
seized, as belonging to him, an immoveable 
property duly described in the proceedings. 
On the 6th December 1880, the appellant 
filed an opposition afin de charge, claiming 
to have certain rights over and upon the 
property seized. On the 21th of December, 
the respondents filed an intervention for the 
purpose of contesting the opposition. On the 
7th January following respondents produced 
their moyens of intervention. Heldj setting 
aside the jud^ent of the Superior Court 
which maintained the demurrer, that the 
meaning of Art. 158 C. C. P. (I) was that 
after the lapse of eight days, the intervenant 
was admitted a party to the case, bu£ the 
contestant is not precluded from pleading 
without some act of foreclosure, jferome So 
RobitaUle. 8 Q. L. R. 60. Q. B. 1881. 



DELEGATION OF PAYMENT See 
PAYMENT. 



(1) If the demand in intervention is served within the 
delay prescribed , the puties to the suit are bound to. 
answer it within eight dajrs after such service in 
default of which the intervention is held, thence 
forward to be admitted bjr the parties who have not 
contested it. The intervening piurties is bound within 
eight days from the admission of his intervention to 
famish any grounds he may have to set up in the 
principal suit. The sub8e(|nent proceedings aie the 
same as in an ordinary suit. 158 C. C. P. 
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DELITS. 

L Rbciprocitt oF| oanvot bb plbadbd in 

ACTION OF 8BPARAT10N DB C0BF8. 

102. Action for separation de corps, with 
forfeiture of matrimonial rights, by husband, 
charging wife's adultery. The cause came up 
on an answer in law to a portion of defen- 
dant's plea, which set up neglect, misconduct 
and ill treatment by plaintiff. Per curiam. — 
The case ofBrennan A McAnnanly, (1) ap- 
pears to be in point that a reciprocity of wrong 
IS no answer to the action. Answer in law 
maintained. Lahore & Belle, 4 K N. 298, S. C. 
1881. 



DELIVERY. 

I. Under donation see Donation. 

II. In Salb see SALE. 



DEMANDE INCIDENTB.— 5<f<f INCI- 
DENTAL DEMAND, PLEADING 

IN ACTION PRO SOCIO. 



DEMEUBE see DEFAULT. 



*' DE MINIMIS. " 

m 

I. DiSORBTION OF COUBT IN BBOARD TO 

103. The appelant was taxed as a witness 
in the sum of $6.50, and at the expiration of fif< 
teen days took execution against respondant 
for the amount. The execution which issued 
in the case in which appelant was examined 
as a witness cost $3.50 more. The respondent 
opposed on the grotmd that the execution 
should have heen as in an action for $6.50 
and should have only have costs SOcents^and; 
that in any cose there was an error of ten 
cents excess. In the Superior Court the 
opposition was dismissed. In review it was 
maintained and the seizure set aside. Held 
in appeal that the opposition was properly 
dinnissed in the first place as mvolous, 
vexatious, and for an insignificant amount 
and the court had discretion so to decide. 
C6U & Samson, 8 Q. L. R 357, Q. 6. 1882. 



DEMOLITION DB NOUVELOSUVfiE 
—See SBBVrrUDES, Watbr Coukshs. 



(1) Dig. 689, 101. 



DEMUBRA&K 
L RioflT TO, see AFFREIGHTBfENT. 



DEMURRER— Sfe PLBADLNG. 
L Costs on, see COSTS. 



DENTAL ASSOCIATION. 

L AoT AUBNDiNG, scc Q. 46 ViCT^ Caf. 34, 
AND Q. 47 ViOT., Cap. 24. 



DEPOSIT. 

I. At Sheriff's Saue. 

II. For Costs in RBvmw. see BBVIEW. 
IIL Right OF Banks OTBR, «M BAMKSL 

L At Sheriff's Sale. 

104. The defendant's' property, moveable 
and immoveable, was seised in execution of 
a judgment, for about $129, including costs. 
On the 9th December following, another writ 
also against moveables and immoveableis, was 
placed in the SheriflP's hands in execution of 
a judgment for $204S, including ooste. Tlie 
moveables were sold and realized within $2.60 
of the whole amount due the plaintiff. The 
Sheriff,however,in confonnity with Ariicles642 
& 643 (1 ) of the Code of Procedure, continued 
his proceedings against the immoveables, and 
on the 7th April, they were sold to two diiffer- 
ent persons, whom the defendant had pro- 
cured to buy in the property for him, but 
neither of whom ever paid the price of his 
acyudication. On the 5th of June, the Court 
granted two motions of the phuntiff, asking 
orders for the resale of the property for false 
bidding " suivani Vusage et ta praHqtce de 
cetie Cour,*^ and thereupon two writs of Ven- 
ditioni exponas yreve issued on the 25th June, 



(1) ^hen the sheriff has seized an immoveable, 
upon a defendantyhe cannot seize it a^(ain at the soit 
or another creditor,orof the same creditor for another 
debt, as long as the first seizure snlNnsti ; bat he is 
bound to note any subsequent writ ofexecation as 
an opposition for payment upon tiie fitst writ ; and 
in such case, the nist seizure cannot be abandaned^ 
except in consequence of opposition, applioable, as 
well to the seizing creditor, as to those whose writ 
of execution havebeen noted as oppositions or with 
their consent, or bv an order of a iu<^e. 642 G.C. P. 

In the event of tne seizing credi&r abandomng the 
seizure or receiving payment of his chum, the sheriff 
is bound to continue the proceeding in the name 
of the seizing creditor and at the oast of the judg- 
ment credit^ whose writs have been noted, m or- 
der to satisfy tne claimB specified in the subsequent 
writs of execution, provided the sefiznre was made 
with aU ivquiate fonnslities. 648 C. C. f. 
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1879, ardemg the Sheriff to proceed <' accord- 
ing to Ibw/' to the resale of the property aA 
the/oi2e€»cAdreQf the parties. Subsequently 
to the issuing of these writs, the plaintiff 
obtained, without previous notice to defen- 
dant, a judgment ordering the Sheriff to 
exact from the bidders at the resale, the 
deposit of a sum of money equal to the 
amoont of costs due to the seizing party, 
upon the judgment and seizurew No menl^ion 
was made of the writs of VendiHoni exponasy 
nor in the adrertisements, nor in the condi- 
tions of aale, which accompanied the Sheriff's 
return of the condition tiiat bidders would 
be required to make a deposit before their bids 
would be received. A few persons were told by 
the bailiff, who made the announcement at 
the church door, that a deposit would probaly 
be required, but no public notice was given 
to that effect, nor was there any notice what- 
ever ^ven to any one of the amount of the 
deposit, that would be required. At the sale, 
a deposit of $200 was required, in the case of 
<me property, and of $150 in the other. On 
a petition by defendant to vacate the sales.— 
Heldf maintaining the petition en nullity that 
the order for a deposit should have been 
published as one of the conditions of sale. 
BobiiaUU & DroUty 7, Q. L. E. 67, 8. C. R. 1881. 



DEPOSITIONS— S«c PROCEDURE. 



DERNIER EQUIPEUR. 
L Pbivilbgb of, see PRIVILEGE. 



DE&AWEU—See DISAVOWAL. 



DESERTION. 
I. 09 SBSV10B, see MAJSTER A SERVANT. 



DE8IST6MENT— See PROCEDURE. 



DESTITUTION. 

L Aonoy en, see ACTION. 



DILATORY EXCEPTION— See 
PROCEDURE. 

1. Costs of, see COSTS. 



DIME -See TITHES. 



DIRECTORS. 
I. Position & powers of, see COMPANIES. 



DIRECT TAXATION. 

L What is, see LEGISLATIVE AUTHOR- 
ITY, in matters of taxation. 



DISABILITIES OF CANDIDATES. 
I. Act to removh, see BLBCTION LAW. 



DISAVOWAL. 

I. Procedure dt gases of. 

105. Where an action was dismissed and 
the plaintiff, on execution being issued by the 
attorneys dtstrayants, came in by opposition 
and disavowed all the proceedings.— ^eld 
that the opposition should have been con- 
tested by tne attorney disavowed, and not by 
the distrayaniSf and the record was sent back 
for that purpose. Sicotte <fc Brazeau, 4 L. N 
350, S.C.R. 1881. 



DISCHARGE— See PAYMENT, 
RECEIPT. 

1. Of Hypothec see HYPOTHEC. 



mf 



DISCONTINUANOE^-See PRa 
CEDURE. 



DISCRETION. 



I. Of C!ointTS lee Coubts. 



DISCRIMINATION 
I. Iniurbbs 0FTAXB8«ee mrmoiPAL ook- 

POKATIOm POWXBS OF. 
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DISTRIBUTION. 
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DISORDERLY HOUSES. 

I. Pkoobbdinos vob kbefixo oankot he has 
IN THB Rbcohdbb's CSourt unobr summabt 
TRIAL BT ooNSBNT AcT. tcc RECORDER'S 
COURT. 



DISSOLUTION 

I. Of Partnbrship tee PARTNERSHIP 

II. Of salb for nom fatmbnt of fbiob see 
SALE. 



DISTINCTION OF THINGS.— 5ee 
OWNERSHIP, PROPERTY. 



DKTEIBUTION 

I. Contestation of report of 

II. RioBTS of htpothboary creditors. 

I. Contestation of rbport of 

106. Opposant complained that by an error 
in the notice renewing a hypothec, he had 
not been collocated for the amount of his 
hypothecary claim. He asked that a new 
report of distribution be ordered. There was 
no doubt as to the facts, and the Court consi- 
dered that he was entitled to the relief 
prayed for, under article 761 of the Code of 
CivO Procedure, which says that any party 
{Aggrieved by a judgment of distribution may 
seek redress by means of an appeal, or a po- 
tion in revocation, if there are grounds for it, 
whether he has appeared in the suit, or, his 
claim being mentioned in the certificate of 
hypothecs, he has not appeared. The requiie 
of the opposant would be granted, and a new 
judgment of distribution ordered, and the 
parties who had been collocated would be 
ordered to pay back the sums of money re- 
ceived. Bank of Toronto vs. Vigneau, S. C. 
1882. 

107. An application to inscribe en faux 
against the certificate of the prothonotary 
regarding the posting of a report of distribu- 
tion wiU not be granted after the report has 
been homologated in favor of an opposant 
who knew of they*atta; complained of prior to 
the judgment homologating the report. Fang- 
man & FauzS, 27 L. C. J. 140, S. C. 1883. 

108. Nor can a report be contested after it 
has been duly homologated even by authority 
of a judge. Aid. 

109. By a report of distribution, the peti- 
tioner who had not filed an opposition, but 
who was a duly registered hypothecary cre- 
ditor was collocated for $339.43. Her collo- 
cation was contested as fraudulent and un- 
founded by one C, who served his contesta- 
tion at the ofiice of the prothonotary. Peti- 
tioner was absent from the Province, and 



Messrs. L. & L. having received reliable infor- 
mation that her claim was well founded put 
in an appearance and wrote to her for ins- 
tructions. They addressed their letter to Wor- 
cester, Mass., where they had reason to 
believe she then resided, but her real resid- 
ence, at the time, was at Marieville, Bhode 
Island. Not having received an answer to 
their Jetter, they felt they would not be jus- 
tified in further opposing the contestatiaii of 
C. and the result was tluit the collocation in 
£Eivor of petitioner was set aside, she having 
failed to answer the interrogatories on faiU 
et articles char^g her with fraud, which 
interrogatories hke the contestation, had 
been served at the ofiSceof the prothonotary. 
Held that the services of the contestation 
and of the interrogatories at the d£ce of the 
Prothonotary were illegal, null and void, and 
that under the circumstances, petitioner was 
entitled to the requite cipUe. Cooke v. Caron, 
10 Q. L. B. 152^ S- C. R., 1884. 

110. An action will not lie by a hypothe- 
cary creditor, who has not been collocated in 
a report of distribution for a claim against an 
immoveable mentioned in the registrar's cer- 
tificate, to recover from a party alleged to 
have been illegally collocated by preference, 
the sum which plaintifiP claims belonged of 
right to him. The recourse of a party aggriev- 
ed by a judgment of distribution is by appeal, 
or by petition in revocation, or by opposition 
to the judgment, as pointed out in Art. C. C. 
P., 761.(1) McDonell & Buntiuy 27 L. C.J. 73, 
S. C. & 7 L. N. 130, Q. B. 1884. 

U. Rights of Htpothecary Creditors. 

111. It is not competent to hypothecary 
creditors, who have not been collocated in a 
report of distribution duly homologated, of 
the moneys arising from a sherifPs s^e of the 
property hypothecated in their fistvor, to sue 
to recover from a party alleged to have been 
illegally collocated in such report, on the 
ground that according to ^e Registrar's cer- 
tificate attached to the shenfiTs return, such 
party ought not to have been so coUocated, 
and that plaintiffs should have been coUoc- 
ated for the amount of their demand pre- 
ferentially to him. McDonell d: Bun tin, 27 
L. C. J. 73 S. C, 1883. 

112. Where a hypothecary creditor who is 
first in rank, cedes his right of preference on 
the monies arising from the sale of a portion 
of the property hypothecated, in favor of a 
hypothecary creditor, who is only third in 



(1.) Any party aggrieved by a judgment ci distri- 
bntion, may seek reoress, by means of an appeal, or a 
petition in revocation, if there are grounds for it whet- 
her he has appeared in the suit, or his claim being 
mentioned in the certificate of hypothecs, he has 
not appeared. Any creditor mentioned in the Regis- 
traf 8 certificate, who has not appeared in the cause 
may moreover, within fifteen days, seek redjress by 
means of an of^KMition to the judgment. 
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rank, such croditor having first rank cannot 
afterwards claim to rank for his fuJl claim 
(without deduction of the monies received 
under said sale), to the prejudice of a hypo- 
thecary creditofi who is second in rank, in 
the distribution of monies arising from the 
sale of the balance of said property. Fero- 
dam is Quintal. 27 L. C. J. 74, 8. C. R., 1882. 



DISTRICT MAGISTRATES. 
I. Ac?T OONCEBWING, ««« Q. 48 VICT., CAP. 15. 



DIVORCE. 
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L EfFBOT of F0RBI6N DIVOROBS IN THIS PRO- 

nxcE, see MARRIAGE, sffbot of, &c, 

113. The plaintiff and defendant were mar- 
ried in New- York in 1871, without ante nup- 
tial contract, both being at the time domiciled 
in that city. By the laws of the Statutes of 
New-York, no community of property was 
created by such marriage, the wife retaining 
her private fortime free firam marital contrm 
like Afemme tole. Shortly after the marria^, 
the appellant entrusted the respondent^ with 
the whole of h^ private fortune consistmg of 
penonalty to the amount of over $200,000, 
and respondent administered this until 1876. 
The OHisorts lived in New. York until 1872, 
when they removed to Montreal, where the 
respondent has ever since resided and car- 
ried on business, but appellant left him shortly 
after to take up her residence, alternatively in 
Paris and New- York. In 1880, when respon- 
daat was still in Montreal, the appellant then 
in New- York, instituted proceedings against 
him for divorce, before the Supreme Court of 
New- York, on the ground of adultery. The 
action was served on respondant personally 
at Montreal, and he appeared in the suit but 
did not contest, and appellant obtained a 
decree of divorce absolutely in her favor in 
December, 1880. In 1881, appellant taking 
the quality of a divorced woman, and without 
obtaming judicial authorissation, instituted an 
action against the respondent in the Supreme 
Court in Montreal, for an account of his admi- 
nistration of her property. The respondant 
pleaded that the alleged divorce was null and 
void for want of jurisdiction of the Supreme 
Court of New- York, that the appellant in 
consequence was still his wife, and that she 
should have obtained the authorization of the 
Court to institute the present action. Held, 
reversing the decision of the Queen's Bench, 
(6 L N. 329 & 27 L. C. J. 228,) restoring that 
of the Superior Court. (5 L. N. 79,) that the 
the Supreme Court or New-York had jurisdic 
tion to pronounce the divorce, and the divorce 
was entitled to recognition in the Courts of 
the Province of Qu^c. Sieoens & Fisk, 8 
L. N. 42, Su. a. 1885. 



114. And that the Supreme Court of New- 
York, having under the statute law of New- 
York, jurisdiction on the subject matter in 
the suit for divorce, the appearance of 
the defendants in the suit absolutely and 
without protesting against the jurisdiction, 
stopped him from invoking the want of juris- 
diction of the the said Court, in the present 
action^ lb. 

115. And that the plaintiff had at the in- 
stitution of the action for divorce, a sufficient 
residence in New- York to entitle her to sue 
there (1). lb 



DOCUMENTS OF TFILE. 

I. Cove receipts. 

116. Appellant seized in the river St. 
Maurice as belonging to the St. Maurice Lum- 
ber Co. (defendants) 5892 pine logs. Kes- 
pondants filed opposition afin cPanmUler 
hj which they claimed a lien on the logs in 
virtue of three writings sous seingprivSj by 
which the St. Maurice Ltunber Co. transfer- 
red the logs to respondants by way of 
pledge tor advances. Held that banks can- 
not acquire a lien on logs under (2) the 
banking act 34 Vic. Cap. 5, S. S. 46 & 47 if 
the pledge of these logs was ^lade for a pre- 
vious indebtedness or if they were not held 
by virtue of a transfer, or a receipt of a 
cove keeper, or by the keeper of any wharf, 
yard, harbor or other place orof aspecicifica- 
tion of timber deposited in a cove, wharf, yard, 
harbor, warehouse, mill or other place in 
Canada within the meaning of tiie said act, and 
that to acquire a hen under arts. 1745, 1966 
and 1967 C. C. (3) there must be an actual 
delivery or possession of the property pledged 
or of some document in use in the ordinary 
course of business entitling the bearer thereof 
to claim possession of such property. Ross 
& Molson's Bank, 2 Q. B. R. 82, Q. B. 1881. 



(1) The American doctrine of allowing the wife to 
establish a separate forensic domicile in divorce cases 
was incidentally quoted and approved. 

(2) For statute here referred to see Banks. 

(8) Bills of ladiiiff, warehousekeepers or whar- 
finger's receipts or orders for delivery of goods, bills 
of inspection of ^tash or pearlaah and all other 
documents used m the ordinary coarse of business as 
proof of the possession or control of goods or purport- 
ting to authorize either by endorsement or dehvery 
the possession of any such document to transferor 
receive floods thereby represented are deemed docu- 
ments of title within the provisions of this chapter. 
1746 CO. 

Pledge is a contract by which a thing is placed in 
the hands of a creditor, or being already in his pos- 
session is retained by him with the owner's consent 
in security for his debt* The thinfi; may be given 
either by the debtor or by a third .person on his 
behalf. 1966 C. C. 
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117. The defendants paid for timber by 
means of their promissory note discounted 
by the Merchants' Bank, the bank taking as 
collateral security for the payment of the 
note, the cove receipt for such timber, en- 
dorsed by the defendants. Subsequently the 
note was paid with money advanced by the 
opposant. At the time the note was taken 
up, the Bank re-transferred the note to the 
defendants, who at once endorsed and deli- 
vered it to the opposant. The plaintiffs after- 
wards caused the timber to be seized under 
a judgment obtained against the defendants. 
The opposant filed an opposition to set aside 
the seizure claiming the timber under the 
cove recipt, and his opposition having been 
contested by the plaintiffs, it was held : That 
the cove receipt vested in the opposant the 
legal possession and control over the timber ) 
and that, under article 553 C. C. P., ( 1 ) the sei- 
zure of the said timber, made by the plaintiffs 
in virtue of a judgment obtained by them 
against the defendants was illegal and null, 
considering that at the time the opposant 
was the holder of the said cove receipt. Cook 
«f Knight, 9 Q. L. R. 203, S. C. 1883. 



DOGS. 



1. Liability for See MASTER AND SER- 
VANT. 

n. Rights of neighbors with regard to. 

118. Where a farmer had shot his neighbors 
dog for trespassing on his property. Held 
that he had no right to take the law into his 
own hands and would have to pay damages. 
Trenholme & Mills. 4. L. N. 79. S. C. 1881.' 



DOL. 



1. What is See SALE obtained bv fraud 
and See SUCCESSION, Acokptance of. 



DOMICFLE. 
L Election of See OPPOSITION. 



DOMINION OF CANADA. 

J. Liabiuty of See PROVINCE OF CA- 
NADA. 



(1; A creditor may cause to be seized in execution 
the moveable or immoveable property of his debtor in 
the possession of such debtor, or moveables of his in 
the possession either of such creditor himself, or of 
third persons, if the latter do not object, if they do, 
the creditor must adopt a seizure by gpamishment. 
568 C« C. P. 



DONATION. 

I. Causis mortis. 

II. Beuvert. 

III. Grounds op nuluty in. 

IV. In fraud of crbditobs. 

V. Lapsed bt timb. 

VI. Payable after the death of donor. 

VII. Resiuation of. 

VIII. Vaudity op. • 

I. Causa mortis. 

119. A donation inter vivos of a sum of mo- 
ney for valuable consideration secured by hy- 
pothec, though payable only after the death 
of the donor, is not invalid as made causd 
mortis. Newton ic Cnise. 6 L. N. 107. S. C, 
1882. 

II. Delivery 

120. Where the parents of the plain tifl* 
gave to one of her brothers, by deed of dona- 
tion entre v\fSf the property in dispute, but 
the brother, the donee, had been absent 
from the country ever since and the parents 
remained in possession until their death. 
Held that though they had by the deed of don- 
ation reserved to themselves a droit dhabita 
Hon, that that did not constitute a tradition 

feinte and such a donation prior to the cod^ 
was null and of no effect. LescLoe & Prv- 
(Fhommej 26 L. C. J. 213,8. C. R 1882. 

121. Action in revendication of a manu- 
script entitled. " L'oeuvre de terre sainte " 
which the plaintiff claimed had been sent to 
him as his own property by le Bev. Pere F. 
in consideration of work done on a former 
taianuscript by Pere F. never completed. The 
work was sent from to defendant to be 
handed to plaintiff, but instead of delivering 
it the defendant sold it to one L. for publica- 
tion. Plaintiff proved his right and the con- 
sideration alleged, and the only questions 
which arose were as to the delivery and ac- 
ceptknce. Held that the transfer by Pere F- 
to plaintiff was a dation en paiementj which 
was an onerous contract not subject to the 
formalities required for a donation pure and 
simple and that in any case its arrival in the 
hands of the mandatary to be ^ven to 
plaintiff was a sufficient delivery. Drouin A- 
Provencherj 9 Q. L. R, 179, S. C. R 1883. 

III. Grounds of nullity in. 

122. To set aside a deed of donation execu- 
ted under the power of attorney, given in 
London by the plaintiff in July, 1877, toa lilr. 
T., and acted upon during three years — ^wheii 
that gentleman acted under it, to execute a 
deed of donation from his principal to the 
defendant of all the principal's share in his 
father's estate — and this d titre gratuii. Held 
that the intent of the parties was not that 
there should be such gratuitous donation,bat 
on the contrary that the donee should aisumt 
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the payment to the plaintiff of his, the plain- 
tiff's share, in the succession of their late 
father and donation cancelled. Me Cord S 
MeOord,n R. L. 510,& 5 L. N. 342,S. C. R 1882. 

IV. In fraud of orsditors. 

123. A donation made by a father to his 
daughter^ at time where he was perfectly 
solyentybut with a view to going into business 
and securing it against any debts he might 
contract, was set aside at the suit of the 
assignee of the donor after his insolvency, 
although the creditors represented by him 
were all subsequent to the donation.( 1 )Murphy 
i Stewart, 12 R. L. 501, Q. B. 1868. 

124. In May 1876, plamtiff sold to defen- 
dant certain effects including a Brussels 
carpet, costing $93, and an oil cloth $26. On 
the 9th November of same year an action was 
instituted by the plaintiffs against the defen- 
dant for $114, being balance due thereon and 
judgment rendered for the amount 12th De- 
cember following. To a seizure of defendant's 
goods and chattels including the carpet and 
oil cloth the wife of defendand filed opposi- 
tion based on her marriage contract by which 
the goods and effects in question were con- 
veyed to her as a donation thereunder. The 
marriage contract was entered into the 18th of 
^ovemDer 1876,or just nine days after the date 
of the action.. Plaintiff contested the oppo- 
sition on the ground that at the date of the 
marriage contract the defendant was utterly 
insolvent to the knowledge of the opposant 
for the purpose of defrauding the creditors 
of the defendant more particularly the plain- 
taff from whom the defendant had purchased 
the said carpet and oil cloth, forming part of 
the goods and chattels so given by the defen- 
dant to his wife, and now seized at the suit of 
the plaintiff. Seventeen days after the date 
of the marriage contract defendant jnade an 
assignment of his estate under the insolvent 
Act 1875. There was no evidence of bad 
faith on the part of ^e wife, tiie opposant. 
Hdd that under Art. 1034 CivU Code (1) the 
donation must be presumed to be fraudulent 
as regards the defendant. Held that although 
the wife was in good faith a donation under 
sach circumstances is a gratuitous contract 
fts much in favor of the donor as of the donee 
and must be set aside. Opposition dbmissed. 
Man df EHekBon, 7 Q. L. R., 295 S. C. 1881. 

125. And in another case of a similar char- 
acter it appeared that the defendant by 
contract of marriage transferred all his pro- 
perty to hia wife, nine days after action 
brought, but there was no assignment in insol- 
vency and no allegation of insolvency in the 



(1) Bat per contra, see authorities cited at the 
bottom of &e above report. 

(1) Agcatnitoos contract is deemed to be made 
with intent to defraud if the debtor be insolvent at 
tht tikne of mikisg it . 1084 C. C. 



pleadings; the contract of marriage was never- 
theless held to be made in fraud of plaintifi's 
rights and the opposition of the wife based 
thereon was dismissed. (1) Holliday k QmBe- 
dine, S. C. 1884. 

V. Lapsed bt timb. 

126. According to the law governing dona- 
tions before the Code, a donation of land of 
which the donor remained in open and unin- 
terrupted possession for upwards of 40 years, 
was held to have elapsed and to be of that 
effect. Lesage & Prudhomme, 11 R. L. 475, 
S. C. 1882. 

VI. Payable after death of donor. 

127. Question as to the validity of a dona- 
tion in the following terms : ^^ Lequel a recon- 

nu avoir fait donation^ cedi et transports 
gratuitement, d iitrede donatiotij entre v\fs 
irr6ooeahle d E. G., sonjilsj cultivateur du 
mhne lieu, acceptani de la somme de quatre 
cents piastres courant, une fois pay6e d 
prendre sur tous ses biens, meubles et im- 
meubles et les plus elairs et appa- 
rents qui se trouveront lui appartenir au 
jour de son dichsjusqu'auquel temps U 8*en 
est reserv6Vusufruit etlajouissanced titre 
de constitut etprScaire auqueljour du dSchs 
du dit donateur il veut et entend que le dit 
donateur soit saisi de la dite somme de quatre 
cents piastres sans Hre tenu cPen faire au- 
eune demande en justice.'^ Held to be inva- 
d as a donation des biens d venir imder 

Arts. 778 & 818 of the Civil Code (2). Bourget 

S Guay, 8 Q. L. R. 173, S. C. 1882. 

VII. Resiliation of. 

128. The plaintiff made a donation of cer- 
tain moveable property to his daughter and 
son in law. The donation was made subject 
to certain onerous conditions equal to the 
value of the property, and created a substitu- 
tion in favor of the children of the donor. 
This donation afterwards by agreement of the 
parties was resiliated. Held thsX theresiliation 
would not in ordinary cases affect the rights 



(1) Loranger, J. unrepozted. 

(2.) Present propertv only can be given by acts 
inter vivos. All gifts of future property by su^ acto 
are void as made in contemplation of death. Gifts 
comprising both present aud future property are 
voicfns to the latter, but the cumulation does not 
render void the g[ift of the present property. The 
prohibition contamed in this article aoes not extend 
to gifts made in a contract of marriage. 778 C. C. 

Fathers and mothers and other ascendant relations 
in general and even strangers, may in a contract of 
marriage give to the future consorts or to one of 
them, or to the children to be bom of their marriage 
even with substitution the whole or a portion of 
their present property, or of the property they may 
leave at their death or of both togeuier. 818 C. (5. 
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of those in whose &vor the substitution was 
created. But as a substitution can only be 
created by gratuitous title that the donation 
thus made by onerous title could be resiliated 
without the consent of the parties substituted. 
Beaulieu d; Hayward, 10 Q. L- R- 275^ S.C. R. 
1884. 

VIIL Validity op. 

129. On the 28th June 1876, L. A al, sold to 
Mr T. a property for $12,250, of which price 
$3,789 were paid in cash. On 16th June 1879. 
£. T., daughter of M. T. married J. K. and 
in their contract of marriage, M. T. made a 
donation to his daughter £. T. of certain. pro- 
perty of considerable value and remained 
with no other property than that sold him by 
L. A al. In July 1881 ll A al brought an action 
to set aside the gift in question, claiming that 
the property sold by hmi having become so 
depreciated in value as to be insufficient to 
cover the claim for the balance remaining 
clue to them and secured only by the property 
so sold, the gift in this marriage contract had 
reduced M. T. to a state of insolvency, and 
had been made in fraud of K & al, and that 
at the time the gift was made, M. T. was noto- 
riously insolvent. M. T. pleaded inter alia, 
denying the averments of insolvency, fraud or 
wrong doing. The only evidence of the value 
of the property still held by M.T. at the time 
of the donation, 16th June 1879, was the evi- 
dence of an auctioneer, who merely spoke of 
the value of the property in November 1881, 
and that of a real estate agent, who did not 
know in what condition the property was two 
years before, but stated that it was not worth 
more than $6^000 in November 1881, adding 
that he considered property a Uttle better 
now than it was two years before, although 
very little changed in price. Held, reversing 
the judgment of the court below that in order 
to obtain the revocation of the gift in ques- 
tion it was incumbent on the plaintiffs to 
prove the insolvency or deconfiture of the 
donor at the time of the donation, and that 
there was no proof in the case sufficient to 
show that the property remaining to the 
donor at the date of his donation was inad- 
equate to pay the hypothecary claims with 
which it was charged. Trcicej/ & Liggett, 28 
L. C.J. 181, Su.Ct, 1883. 



without issue. — Held that she could before 
the piomulpbtion of the Civil Gode take her 
dower subsidiarily on property in the posses- 
tion of her husbuid grevi de mbsHtiUion in 
default of other available property in the 
husband's estate; and that preferably to 
the heirs substituted. Morasse d: Baby, 
7 Q. L. R 162, Q. B., 1874. 

II. Right TO 

131. Heirs joined in a deed of sale of an 
immoveable pertaining to the succession of 
their father. They afterwards claimed cus- 
tomery dower on an immoveable which had 
been disposed of by their &ther during his 
lifetime without the wife having renounced 
her dower thereon. HM, that this immo- 
veable would have been subject to dower if 
the heirs had renounced the suooession, but 
the iact that the heirs joined in the deed of 
sale first mentioned was equivalent to a de- 
claration of their acceptance c^the succession, 
and excluded their right to customary dower. 
Bttoumaiy & Moguin, 5. L. N. 327, and 2 
Q. B. R. 187, Q. B. 1882. 



DRAFTS— 5tftf BILLS OP EXCHANGE 
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DOWER. 

I. Rights of Dowager. 

II. Right to 

I. Rights of Dowager. 

130. Where by her contract of marriage 
the appellant was given £1000 as dower pre- 
fix to be levied on all the property of the 
husband} and the latter di^ intestate and 



DRAINS 

L AsBBSSHBNTS FOR See MUNICIPAL COR 
PORATIONS Powers of. 

II. Rights of Neighboring proprietor.^ 

WITH REGARD TO. 

132. A proprietor who has obtained ftom 
his neighDour,permiBsion to join his drain tem- 
porally to that of the other should remove 
it again when called upon to do so and if he 
refuses, the other will have a rigfat of action 
to compel him and to recover damages if 
any. Deacon <fc Orace, 11 R. L 491 S. C. 
1882. 



DRINK. 

■ 

I. Dahaoes for oiriNO See DAMAGEiS. 
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OWNEESHIP. 
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DROIT DE RETENTION— Sec 
PBIVILBGB. 



DROIT D'USAGE. 



I. NATinu OF, tee USE and HABITATION. 



DRUGS. 



I. AouLTEBATioN or, tee 0, 4849 Vic, Cap. 67. 



DRUGS AND POISONS. 

I. Act RBSPBOTDfo salr of, tee Q. 48 Vict., 
Cap. 36. 



DRUNKARDS. 

I. Act coNOfcifMiNO tbb interoiction and 
OCKB OF See Q. 47. Vic, Cap, 21. 



DRY DOCKS. 

I. CoNSTBVOTiON OF, tee C. 45 VioT., Cap. 17. 
n. Act kbspbotino ambndbo, see C. 4849 
ViOT., Cap. 5. 
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BCEIT. 

I. Prbuvb par, see EVIDENCE, Parole. 



KDUCATION. 

I. Act respecting. Q. 46 Vio. Cap. 20. 

n. Property employed for the purposes of 
exempt from taxation, see MUNICIPAL 
(K)RPORATIONS taxes. 



EDUCATIONAL INSTITUTION. 
l. What is, see SCHOOLS taxation of. 



EJECTMENT. 

I. Action in, see ACTION, LESSOR and 
LESSEE. 



ELECTION LAW. 

I. Act AMENDING, see Q. 4445 Viot. Cap. 8 & 
(i. 48 Vict. Cap. 2. 

II. Act to remove certain disabilities. 

III. Action for penalty under. 

IV. Agency. 

V. Ballots. 

VI. Continuation ov same election. 
VIL Corrupt practices. 

VIII. Costs in election ca^jks. 

IX. Delays in. 
X Deposit. 

XL Election expenses. 
. XII. Evidence under. 
XIIL Franchise act, see C. 48-49 Vict. Cap. 
40. 
XrV. Inducing non voters to vote. 

XV. Intervention under. 

XVI. Jurisdiction in cases of. 
XVIL Misnomer. 

XVIII. Payment of witnesses. 

XIX. Penalties UNDER. 
XX Personation. 

XXI. Power of Clerk of Crown in Chan- 
cery VITH RESPECT TO VOTING PAPERS. 

XXII. Preliminary objections. 
XXIIL Ppoobdurb in. 

XXrV. Qualification of electors. 

XXV. Qualification of members. 

XXVI. Secrecy in voting. 

XXVII. Security under. 
XXVIIL Summonses UNDER. 

XXIX. Undue influence. 

XXX. Voters list. 
XXXL Votes. 
XXXII. Voting. 

II. Act to remove certain disabilities. 

Whereas where candidates are found guilty of anv 
ill^pl actB there is no provision of law by which 



such candidates may be relieved from the penalties 
or the disabilities they may have incurred, even 
were extenuating circumstances exist, or were after 
the trial circumstances are brought to light so as to 
cast a doubt upon the proof against the candidates ; 
and whereas owing to circumstances accompanying 
such election suits, from the coming into force S 
the Quebec election act it is only just and expedient 
to come to the assistance and improve the positions 
of candidates who have been convicted of iUe^ acts. 
Therefore, Her Majesty, by and with the advice and 
consent of the Legislature of Quebec, enacts as fol- 
lows : 

1. No judgment, order, or report, liitherto pro- 
nounced or made J shall hereafter have the effect of 
rendering a candidate unfit to be elected a member 
of the Legislative Assemblv or incapable of being 
inscribed as an elector or hereafter voting at elec- 
tions, or incapable of any office within the gift of 
tiie Crown or Governor General in the province. Q. 
45 Vic. Cap. 6. 

III. Action fob Penalty under. 

1. Action to recover from the Mayor and 
Secretary Treasurer of the Municipality of 
the Parish of St. Joseph de Chambly the suni 
of 1200 each for alleged violation of the Que- 
bec Election Act. The electoral list was to 
be in duplicate under Section 12, (1) one of 
which was to be kept in the archives of the 
municipality and the other to be transmitted 
to the Kegistrar of the Registration division 
in which was situated the municipaUty^within 
eight days following the day upon which such 
list should have come into force by the secre- 
taiy treasurer or by the mayor, under a 
penalty of $200, or of imprisonment of six 
months in default of payment against each of 
them in case of contravention of this provision. 
It was charged against the mayor and secre- 
tary treasurer, that in 1880, they had omitted 
to transmit to the registrar within the eight 
days required^ the duplicate in question 
whereby the penalty of two hundred doUai-s 
against each was incurred. Demurrer on the 
gitiund that it did not followed that the de- 
fendants were liable to the penalty by non- 
transmission of the duplicate list, because 
they had the right of transmitting with the 
same efiPect the copy mentioned in section 39, 
and it was not alleged that they had not 
transmitted such copy. Held incumbent on 
the plaintiff to <xver not only that the dupli- 
cate referred to in section 38 had not been 
transmitted, but that the copy mentioned in 
section 39 had not been transmitted. Taver- 
nier & Rohertj 4 L. N. 131. S. C, 1881. 

2. In an action under the Election Con- 
tested Act, in which several penalties for 



(1) The secretaiy treasurer of each muuicipalitv 
shall, between the nrst and fifteen days of the month 
of March, in each year, make in duplicate, a list in 
alphabetical order, of all persons, who accordingly 
to the valuation roll, then in force in the momci- 
pality for local poiposes, and as revised, if it has 
been revised, even for local purposes, appear to 'be 
electors, by reason of the real estate, possessed or 
occupied by them within the municipality, Q. 38 
Vict., Cap. 7, Sec. 12. 
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demandfl and fines were joined. Held that a 
deposit of $50 for each penalty demanded 
should be made. Choquttte S Heberi, 10 
Q. L. R. 192. Q. B., 1884. 

rv. Agency. 

3. On the trial of an election petition — Held 
tliat a candidate at an election is responsible 
for the acts of agents who are not and would 
not necessarily be agents under the common 
law of agency. Maasi S Bobillardy 4 L. N. 
3, S. C. R, 1880. 

4. On the trial of an election petition — held 
that agency must result from an authorization 
express or implied, and proof of an implied 
authorization must relate to the particular 
£GU)t which forms the subject of the authoriza- 
tion. Mercier S Amyotj 8 Q. L. R. 33. S. C, 
1881. 

5. And morever presumptions of implied 
authorization are fully rebutted by direct 
proof that the candidate openly had in good 
faith forbid the person chiBkrged as agent to 
meddle in the election. lb. 

6. In an election case it was proved that 
one T. was the respondent's general agent 
for that part of the country and that A. was 
specially requested and given money by T. 
and induced by him to advance money to 
employ a certain number of men without 
specifying any particular persons to be so 
employed for the alleged purpose of preser- 
ving the public peace on polling day. It was 
not in evidence that T. had* applied to the 
proper authorities or otherwise complied 
with the law in order to secure the peaceful 
conduct of the election. To the persons in 
question, who were all electors, A. gave the 
sum of two dollars as pretended remunera- 
tion for the object in question. Held, that they 
were responsible for the act of bribery com- 
mitted by A., a sub-agent appointed by his 
general agent. Cimon & Perrault, 4 L. N.. 
945 S. C, Rep. 133, Su. Ct., 1881. 

7. On the trial of a contested election 
petition under the Federal Elections Act of 
1874. — Held, that in order to constitute an 
agent or candidate it is not sufficient to work 
at|the election and desire the election of a can- 
didate, but it is necessary to show that the 
candidate or his authorized agent accepted 
such assistance, and an act of corruption com- 
mitted by a person before he was agent can- 
not be imputed to the candidate, as the 
appointment of an agent has no retroactive 
enect. Magnan & JJugaSj 12 R. L. 226, S.C., 
1882. 

8. And where the powers of the agent are 
limited acts done in excess of such powers 
cannot be imputed to the candidate. lb. 

9. Where the agency of a person is limited 
to a particular act, e.g. makmg a speech for 
a candidate, and subsequently that person is 
guilty of an act of a doubtful character, he 
¥rill not be deemed an asent of the candidate 
merely because he has been employed for a 
speciid purpose. O&nireux d: Cuthbert, 6 
L. N. 74, 8. C, 1883. 



10. Pour etre oonsid^r^ comme on agent, 
il fiftut que le partisan a^psse avec I'antorisa- 
tion soit expresse, soit tacite du candidat, 
c'est-^-dire que, daoui le cas ou il n'y a aucone 
autorisation expresse, il fant que le oandidat 
ait connu les services et le travail de son par- 
tisan^ et qu^il les ait aocept^s, ou qu'il y ait 
acqmesc6 de quelque manidre. Bermitchex 
A Fortin, 9 Q. L. R. 81. S. C, 1883, 

V. Ballots. 

11. Que oans Tespece les marquee &ites 
sur le bulletin parle sous-officier rapporteur, 
pour la reference de ce bulletin i roojection 
faite & ce vote n'affeote pas le bulletin et 
qu'il doit dtre compt6. Bernard S Brillon, 
7 L. N. 414, and M. L. R. 1, S. C. 121, 188L 

12. In a contestation of an election under 
the Quebec Elections Act. Held :— ^ue ceux 
des bulletins qui ne portent pas les initiales 
du sous-officier-rapporteur doivent 6tre reje- 
tes, s'il n'est pas 6tabli d*une maniere satisfai- 
sante que remission est la faute ou Terreur 
de ces officiers ; et que les bulletins ne doivent 
pas 6tre trop rigidement examines, et (jue 
chaque fois que rirr6gularit6 de la commission 
pour indiquer le vote parait ^tre due a la ma- 
ladresse, ou la raideur d'une main ioaocoutu- 
m6e, rude ou tremblante, a ^inattention ou a 
un effet pour corriger ce que Ton poavait 
croire fautif ou pour faire plus prononc6e ou 
plus droite une barre qui a pu panutre trop 
feg^reou trop croche, chaque fois qu*il est evi- 
dent que ce que Von a e^oute a la croix reraise, 
ou la K>rme qu'on lui a donn^e, ou les additions 
dont on Ta om6e paraissent plutot dus a la 
rudesse ou & FinhabilitS de la main qui Pa 
trac6e ou a un d6sir de se &ire reconnaitre, 
chaque fois que identification de FSlecteur 
est rendue impossible par Timpossibilite de 
la reproduction des memes traits de crayon - 
le vote doit dtre maintenu ; mais les bulletins 
qui ne portent que des barres soit verticales, 
soit horizontales, doivent dtre 6cart^. Diim- 
ne & Gagnony 9 Q. L. R. 20. S. 0. R. 1882. 

13. Ju^^— Que des bulletins vcJides lors du 
dSpouillement du scrutin par le sous-officier- 
rapporteur, invalid^s subsequemment par des 
marques et indications qu'une main inoonnue 
y aurait faites, et en cons^ouenoe 6cart48 par 
Id juge lors du d6compte, aevront Stre resti- 
tuls au candidat en faveur de qui lee dits 
bulletins auront etS d6pos6s et que les bulle- 
tins non-revStus des initiales du sous-officier- 
rapporteur ne seront annulSs que lorsque les 
circonstances les feront prgsumer frauduleuz. 
Bemaichez & Fortin, 9 Q. L .R. 81. 8, C. R. 
1883. 

VI. Continuation of same b lection. 

14. Until the exi^^ency of the original writ 
of election is satisfied there is no election, 
and the several elections are considered one 
and the same election, even though the seat is 
not claimed for any one. LawHe 4t Qaboury, 
7 L. N. 186. S. C. R. 1883. 
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VII. COBBUPT PRAOTIOBS. 

15. On the trial of an election petition it 
appeared that certain accounts having re- 
mained unpaid from a previous election not-* 
withstanding that efiPorts were made to have 
them settled friends of the respondant in- 
fonned him during the canvass that their 
non-payment wocdd injure him and that they 
oo^t to be paid. The respondant replied 
that he would do nothing about the accounts 
daring the election, and requested his friends 
not to say anything about them of any kind, 
but he slated his intention to have all legiti- 
mate accounts paid after the election. Held 
not to be a corrupt act within the meaning 
of the '^Dominion controverted Elections Act, 
1874." Hickson d: Abbott, 25 L. C. J. 289, S. 
C. 188L 

16. And during the respondent's absence 
in England in 1878, and a few days before 
the nomination in that year, respondent's 
am gave $150 to one W. a prominent sup- 
porter of the respondent in the County for 
the expenses of the election. W. promising 
to use it in a strictly legal manner. The res- 
pondent did not discover this expenditure 
until two months after the election was over, 
when he disi4>proved of it and ordered the 
amount to be charged to his son. W. rendered 
a rough account to the son by which it 
appeared that the disbursements made were 
legitimate, but he afterwards destroyed the 
rcMigh draft and never rendered any formal 
aceoont In the course of the next year upon 
a settlement of accounts between the res- 
pondent, he remitted the charge made against 
his son. Held that these circumstances 
created no presumption that the disburse- 
ments of W. were illegal, and that they did 
not constitute an act of corruption by the 
respondent. Ibid. 

17. For some time before and during the 
canvass the respondant advocated a change in 
the mail service between Lachute and Shrews- 
bury in which the post-master at Shrewsbury 
was active, and correspondence took place bet- 
ween them showing that he had done. In con- 
seouence the mail service between Lachute 
and Shrewsbury was improved and the post- 
master at Shrewsbury got the contract from 
the government for carrying the mails; 
but nothing occurred in the coiTOspondence 
or discussions on the subject tending to 
show that the movement was intended 
to influence the election and the post- 
master was an old and firm supporter of the 
respondant. Held that a candidate cannot be 
precluded from performing during an elec- 
tion any duty incidental to his position in 
the interest of any part of his constituency, 
pnmded that he does not attempt by such 
means unduly to influence votes, and that 
the ciroumstances did not constitute a cor- 
rupt act by the respondant. Ibid. 

18. And though one C, an agent of the 
respondant, represented to a lai^e mem- 
ber of persons that it would be better for the 



country and for them if the work on the 
Grenville Canal were let by tender according 
to law and not siven to the existing contrac- 
tor without tenders j that in that case they 
would have a better chance to obtain work 
for themselves and their teams, and that the 
respondant would have more influence to 
cause the work to be done by tender than 
the other candidate and would undoubtedly 
do so 'j and he (C.) himself declared that 
this argument had a considerable influence 
over a number of votes. Held, that these 
statements of C's did not constitute an 
illegal inducement to vote for respondant. 
Ibid, 

19. It appeared however that one ^' G." a 
contractor and G. G, and S. his manager em- 
ployed about lOD men on the canal and G.G. 
and S. were active supporters of the respon- 
dant. These two canvassed the men and found 
that a large majority of them intended to 
vote for the respondant. On the evening 
before the polling day, with the approbation 
of G the contractor, they told the foreman to 
tell the men to come to their work as usual 
and they would be aU taken to the polls by the 
teams without distinction whether they voted 
for the respondant Or not and be brought 
striught back again ; and they were given to 
understand that if they went and came 
straight back nothing would be deducted 
from their pay without distinction as to the 
mode in which thev vote. This had been 
the custom in all former elections, as well 
municipal as parliamentary. Held, that abs- 
taining from charging the men for their lost 
time was under the circumstances an act of 
corruption sufficient to avoid the election. 
Ibid. 

20. One R. a voter who worked under G. 
was asked by G. if he would go off with him 
to vote, to which he replied he would prefer 
not to do so as he was a poor man and had 
friends on the other side who would be 
offended by his doing so, and he would there- 
fore stay at work. G. assented and left him 
at work. After his time had been taken for 
the afternoon one of the agents of the other 
candidate coining up R accompanied him to 
the poll and voted aloud for the other candi- 
date. G. meeting him on his return ordered 
him to be dismissed, and he was accordingly 
dismissed from the works. But the evidence 
was conflicting as to whether he was dis- 
missed because he voted for the other candi- 
date, or because he had deceived his em- 
ployer. Hefd that the weight of evidence 
went to show that he was dismissed because 
he voted against the respondant, and that his 
HiamiftRfl.1 was therefore an act of intimidation 
avoiding the election. lb. 

21. A person had been furnished with a 
list of voters resident in Montreal wluch he 
had given to one B. with instructions to see 
them. Hie respondant telegraphed him two 
names to be added to the list and asked him 
to procure certain canvassers at Montreal 
and to send them to the county. This person 



291 ELECTION LAW, 



ELECTION LAW. 292 



tent B. to obtain canvaflsers and gave him 
nine railway tickets witfaout specifying dis- 
tinctly to whom tibey fren to be given, but as 
he stated in evidence intended to be fur- 
ambmd to them. B. seeing two persons on the 
platform whom be knew to be voters going up 
to vote gave to each of them one of the tickets. 
He returned two but it was not proved 
what he did with the remainder. Held that 
under the circumstances B. was an agent of 
the respondant, and the delivery of the 
tickets to the voters was a corrupt act 
sufficient to void the election. Ibid. 

22. On the trial of an election petition the 
payment of five dollars by the candidate to 
a caHer to drive him from St. Gervfus to St. 
Charles in a heavy snow storm and return the 
following day, the time occupied having been 
twenty-eight hours was held to raise no pre- 
sumption that the money was paid with a 
corrupt motive. Mereier d: Amyoty 8 Q. L. R. 
33, 8. C. 1881. 

23. And where four dollars was paid to an 
elector as his tax as a witness on the trial of 
a former election petition it was held that the 
payment of a debt legitimately due cannot 
oe considered an act of corruption even if 
the payment has had an influence on the 
election. lb. 

24. And the payment of three dollars to a 
hotel keeper for the use of his house for the 
holding an election meeting was held under 
the circumstances not to constitute a cor- 
rupt act. lb. 

25. And where treating is indulged in after 
the election it must be shown to be in fulfil- 
ment of a promise made anterior to the 
election or for the purpose of corrupting the 
electors generally to constitute a corrupt 
act. lb. 

26. But though such treating may be inno- 
cent in itself it is open to censure when it is 
done in the polling booth on account of its 
corrupt and pernicious example. lb. 

27. With regard to threats it is not neces- 
sary that the threat should have produced 
an effect on the mind of the elector. In 
order to constitute the offence it is sufficient 
if the threat has been made. lb. 

28. In the absence of proof of anything 
like a general system of corruption an iso- 
lated case of offering a trifling amount to an 
elector to induce him to suspend his work 
and attend an election meeting would not 
be regarded as a violation of the contested 
elections act, if the intention was simply to 
induce him to attend the meeting in the hope 
that he might be influenced by the discus- 
sion, lb. 

29. On a contestation of an election petition 
under the Federal Elections Act of 1874.-J?eZd 
that it is not the motive which actuated the 
person corrupted which should be taken into 
consideration, but the intention of the cor- 
ruptor and where an act charged as being 
corrupt is susceptible of two interpretations 
the judge should give to it that which is 
most £ftvourable. Magnan & Dugas, 12 R. L. 
226. S. C, 1882. 



30. But when the corrupt motive is clearly 
established the quantity of refreshment or 
liquor ftunished is immaterial and can only 
be taken into account where there is doubt 
as to the intent of the parties. lb. 

31. And a promise in order to constitute a 
corrupt practice must be clearly established 
and form an obligation on the part of him 
who makes it. lb. 

32. And Held abo that treating is not to be 
entirely prohibited during election time, but 
the law prohibits only such treating as is 
done for the purpose of corrupting the 
electors. lb. 

33. The defendant was charged with hav- 
ing incurred the penalty imposed by the 
Quebec Election's Act for bribery, and it 
appeared in evidence that the defendant paid 
one H. $6 to go from Lavaltrie to Montreal 
for a load of a thousand pounds, but the load 
turned out to be a package of cotton of about 
ten pounds weight. HM that the engage- 
ment of H. was a ^ham and done to secure 
his absence from the polls and penalty of 
$200, or six months imprisonment imjxraed. 
Lapierre <fc Lavioleite, 6 L. N. 415, Q. B., 1882. 

34. And in another case the defendant 
called on a person who was very poor and 
lived to some extent on charity, and asked 
the man if he would vote, to which the man 
replied he would, but would not say for whom 
upon which defendant gave the man's wife 
$5. Judgment imposing a similar penalty 
reversed in appeal, but pai*tly on the ground 
that there was no legal proof of the election 
having been held. Hebert <f Choquette, 6 
L. N. 414. Q. B., 1883. 

35. In an election case, ^e/d, that evidence 
of corrupt acts and bribery is not admissible 
under a bill of particulars in which the names 
and descriptions of the alleged bribers are 
not given. 06n^eux <fc Outhberij 6 L. N. 
74, S. a, 1883. 

36. Passes, which were not paid for by the 
giver, presented to electors to take them to 
the polling place, do not con&titute a " valua- 
ble consideration " within the meaning of the 
Act. lb. 

37. And telling a carter who was asked to 
bring a voter to the poll, " tu feras ton oompte 
et tu iras te faire payer," even if the words 
were used by an agent of the candidate, is 
insufficient to avoid an election. lb. 

38. And the advance of a sum of money by 
a candidate for the travelling expenses 6f a 
canvasser, who was also an agent and a voter, 
will not be held to avoid the election where 
the Court is of opinion that the advance was 
made in good faith, though the item was sub- 
sequently omitted in the candidate's state- 
ment of personal expenses. lb. 

39. On the trial of an election petition it 
was proved that the agents of respondant had 
employed a number of persons to act as 
pohcemen at one of the polling places in the 
parish of Bale St. Paul, on the polling day, for 
the ostensible purpose of keepme the peace. 
It was not in evidence that they had applied 
to the proper authorities or otherwise com- 
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plied with the law in order to secure the 
peaceful conduct of the election, hut the rea- 
son assigned hy him for ordering the employ- 
ment of policemen was that he had received 
intimation hy telegrams and letters that 
roughs were coming down from Quebec to 
Baie St. Paul to interfere with the polling of 
the electors. No person came and the polling 
took place without any interference. The 
ionr pezBOos employed were known to be 
soppOTtera of the appellant and swore that 
they had voted for the respondant because 
they had received from him the sum of two 
dollars each. Heldj a colorable employment 
and a corrupt practice. Cimon dt Perraulij 
4 L N. 94, and 5S. C. Rep., 133, Su. Ct, 1881. 

40. In another case the charge was as to 
the bribeiy of one A. During the election 
canvass the respondant gave A. at whose 
house he stopped two or three times, $5 for 
the trouble he gave him. A. swore it was 
not worth more than a dollar. This amount 
together with other amounts paid out by the 
appelant during his canvass was not fur- 
nished to his agent as part of his personal 
expenses and did not appear in the official 
statement of legal expenses furnished to the 
returning officer. Heldf that the candidate 
is bound to include in the published state- 
ment of his election expenses his personal 
expenses, and as appellant had not included 
in the said return the sai<l amount of $5.00 
and A. had not earned more than a dollar, the 
payment of $4 more than was due was an act of 
personal bribery. Larue d; Deslauriersy 
4 L N. 95, and 5 S. C. Rep., 91, Su. Ct., 1881. 

41. In an action under the Quebec elec 
tions Act in which it was attempted to show 
grounds for personal disqualification of the 
candidate. Held that where the evidence of a 
corrupt promise by the candidate is contra- 
dicted in important particulars, and the can- 
didate wholly denies it on oath, the Court 
will not base thereon the judgment of per- 
gonal disqualification. Lavoie & Gaboury,, 7 
L N. 186, S. C. R. 1884. 

42. The payment of money by an agent to 
a canvasser will not be held ground for per- 
sonal dis<}ualification unless it be shown that 
the candidate was aware of such pa3rment. 
rbid. 

43. The payment by the candidate himself 
of a sum of money for election purposes to a 
person concerned in his election, is a matter 
to be judged by the circumstances attending 
such payment, and where the payment in 

SiestioQ was made to a person strongly in 
vor of the candidate, and who required no 
inducement to support him, it was held no 
ground for personal disqualification. lb. 

44. In a contestation under the Dominion 
Elections Act.'~^Held that the serving of a no- 
tice upon persons, warning them that they 
are not entitled to vote, and threatening 
them with the legal consequences if they 
vote, is not an interference with the exeroice 
of the franchise. ChoUtte & Bain, 7 L. N. 
220, 8. a 1884. 



45. Where voters drank and caroused on 
the road to the poll, but there was no evi- 
dence of treating by an agent of the candi- 
date, held not to affect the election. lb. 

46. In a contested election case under 
the Dominion contested Elections Act of 
1884. — Held that paying or promiaing to pay 
accounts due for a previous election is a cor- 
rupt practice. Dussault dr Btlleau^ 10 Q. I.^ 
R. 247, S. C. 1884. 

47. And the employment of carters to 
carry voters to the polls on the day of elec- 
tion is also a corrupt practice. lb. 

VIII. (^OSTS IN ELECTION CASES. 

48. Where an election had been avoided 
on the trial of an election petition, but the 
petitioners had examined a large number of 
witnesses from many of whom nothing was 
elicited in support of their charges and they 
also examined many of such witnesses at very 
great length, thereby causing great expense. 
Held that the respondant should pay the 
costs of the proceedings, but that the peti- 
tioners should pay one half of the costs of the 
enquHe, Hickson <k Ahhottj 25 L. C. J. 290, S. 
C. 1881. 

49. Where on the trial of a petition under 
Contested Elections Act of the Province of 
Quebec, costs have been awarded to either of 
the parties the recovery of these costs is by 
proceeding in the Superior Court in the ordi- 
nary manner and therefore where a saisie- 
arret had issued for such costs. — Held that 
the contestation of the Garnishee's declara- 
tion was properly had in the Superior Court 
and was subject to revision and appeal as in 
ordinary cases. Bouchard & Corporation de 
la Malbaie, 10 Q. L. R. 102, S. C. R. 1884. 

IX. Delays in. 

50. Where the petitioners have presented 
their petition and served a notice and copy 
thereof upon the respondent, it is not compe* 
tent to them to seiye another notice and 
copy even within five days from such presen- 
tation and before the expiration of tne five 
days allowed for answering, and before the 
respondant has in fact produced his answers, 
and such second copy of the petition, and 
notice will, on motion, be struck from the 
record. Roussel dt Rinfret, 8 Q. L. R. 278, S. 
C. 1882. 

51. Under the Quebec Controverted Elec- 
tions Act, the filing of an answer on the sixth 
day after service of the petition is within the 
delays. Lavoie & Gdboury. 6 L. N. 276, S. C. 
1883. 

X. Deposit. 

52. Where an election petition is against 
two defendants it will be considered with 
respect to the security as two separate peti- 
tions, and as many deposits of $1000 must be 
made as there are defendants. Btmatchez 
& FortiUf 8 Q. L. R. 49^ 8. C, 1882. 
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53. But the obligation to give security in 
this way that where one deposit only is made 
and there are two defendants, it wiU be con- 
sidered sufficient with regard to one and null 
as to the other, and in such case the Court 
will look to see who is the principal defen- 
dant, that is he against whom the petition is 
principally directed, as for instance, the can- 
didate whose return is petitioned araiiist, 
and holding the deposit ^^ood and sufficient 
with regara to him will discharge the other. 
lb. 

54. In an election case under the Quebec 
controverted Election's Act,— JTiekl that a per- 
son put into the cause for alleged corrupt 
practices is not entitled to a deposit. Lavoie 
is Gaboury, 6 L. N. 276, S. C. R., 1883. 

55. Jug4 : Que lorsque dans une action 
penale d'apr^s Tacte Electoral f^d^ral tel 
au'amendd par 46 Vict., ch. 4, sec. 1, un 
aemandeur par ime seule et mSme action 
demande le reoouvrement de plusieiu^ pena- 
lit6s ou amendes, il doit faire, avec son prcs- 
cipe, un d6pdt de $50 pour chacune des dites 
plnalit6s dont il demande le recouvrement. 
Choquette A Hehert^ 7 L. N. 178, Q.B., 1884. 

5o. Qu'un defendeur sous PActe des Elec- 
tions contest^es de Quebec, section 55, pent 
etre admis a produire une contre petition 
sans donner un cautionnement ou faire un 
dSpdt. LavoU A Octboury, 3 L. N. 78 & 
M. L. R. 1, S. C. 75, 1884. 

57. The petitioner and not his attorney is 
even the right to withdraw the deposit. 
Vionne A Oagnon, 9 Q. L. K. 210, S. C. 1883. 

XI. ELECTIOir EXPINSBS. 

58. Le d6fendeui^ candidat 61u, omit de 
mentionner parmi ses depenses d'electlon, 
publics en conformity k la section 284 de 
Facte 61ectorale de Quebec une samme de 

$ qui a6tepay6eii diverses personnes 

pour des fins cP^lection. Jugi que le candidat 
esttenu ae n'cmiettre de soncompte aucunes 
d6penses et qu'une omission de 

ce genre entnune une presomption que ces 
depenses ont servi k des manoeuvres rraudu- 
leuses, et que Telection doit dtre annul6e. 
DoraU A Moude, 9 Q. L. R. 15, S. C. 1882. 

XII. EVIDEKCB UNDER. 

• 

59. In an action under the Quebec Elections 
Act, the holding of the election must be 
proved by the certificate of the returning offi- 
cer. H^ert & Choquette^ 6 L. N. 414, Q. B. 
1883. 

60. And where the action is for a penaltv, 
the corrupt inducement to vote or refrain 
from voting must be clearly proved. lb. 

XIV. Inoucino non voters to vote. 

61. Action under 36 Vict c. 39, sec. 74. 
by respondent against appellant, accusing 
him of having induced one J. D. alias J. 
C. D. to vote at an election for a member to 



serve in Parliament, he the said J. J), not 
being a voter. Appellant was condemned to 
pay the sum of $200 or to be imprisoned for 
siz months. On the evidence judgment re- 
versed. Pouliot & Cadorette, 5 L. N. 417, 
Q. B. 1882. 

XV. Intervention. 

62. Lorsque Finstruction d'une petition 
d'^lection est termin6e et que Finscription 
pour audition devant la Cour Sup^rieure, 8i§- 
^eant en Revision, a 6t^ fiute et produite, une 
mtervention de la part d'un ^lecteur deman- 
dant & 6tre re^u partie dans la cause, & la 
place du p6tltionnaire, ne pourra £tre re^ue 
par la Cour Superieure pr6sidee par un aeul 
juge, ou par un juge de cette cour, vu que la 
cause ne se trouve plus alors devant cette 
cour, mais se trouve devant la Cour Supe- 
rieure siegeant en Revision. Dicary 4b JHfous- 
stau, 7. L. N. 359, & M. L. R. 1, S. C. 25, 1884. 

XVI. Jurisdiction in cases of 

63. On the tnal of an election petition it 
was found that the court had no jurisdiction. 

In the Supreme Court the appeal being 
limited to the question of jurisdiction the 
judgment was reversed and the record 
ordered to be Bent back to the proper officer 
of the lower court to have the cause pro- 
ceeded with according to law. Held that the 
Court could not, even if the appeal has not 
been limited to the question of jurisdiction, 
have given a decision on the merits, and that 
the order of this court remitting the reoard 
to the proper officer of the court a quo to be 
proceeded with according to law gave juris- 
diction to proceed with the case on the 
merits and to pronounce a judgment on such 
merits, which latter judgment would be only 

Sroperly appealable under Sec. 48. Supreme 
ourt Act. Larue S Deslauriers^ 4 L. N. 95 
and 5 S. C. Rep. 91, Su. Ct., 1881. 

XVII. Misnomer. 

64. The petitioner Mr. N. B. of the villa^ 
of Montmagny, marehandj filed his petitioix 
against the return of the candidate declaiVKl 
to be elected, one of the respondants, and the 
other as returning officer asking that the 
return of election be set aside and that the 
respondants be condemned to pay ooata of 
proceedings " dans telle proportion que la 
Cour trouvera juste et raisonnable.^'* The 
petitioner made only one deposit of $1000. 
The respondants pleaded separately and filed 
separate objections priliminaires, one of the 
objections insisted on by the returning officer 
was ^^quHl n^exisie dans le village de Monttna- 
" gny aucune personne du nom de N. J3., mor- 
'^ chand mais au'il exists une personne dunom 
^' de N.Bemhcke et que cette personne doit itre 
'' le p^titionnaire lequel est irronSment nommS 
'^ Bematchez en la pritendue p€tition. An 
extract of baptism was produced showing 
that the petitioner was baptizidd under the 
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name of Nazaire n^du ligitiime fMiHagt de 
Jean-Baptisie BenUche et Marie Talbot dit 
Oervais, The petitioner on the other band 
showed that he, his father and his grand 
father had been married mider the name of 
Benmtchez, though his ancestors previous 
to that appeared to have borne the name of 
Bemdche. Heldihai the petitioner was suffi- 
ciently designated bv the name he was accus- 
tomed to go by, ana by which he was desi- 
gnated on the list of electors. Bematehez d; 
Fortin, 8 Q. L. R. 49, S. C. 1882, 

XVIII. Pathbnt op witnbssbs. 

65. Application on behalf of a witness in 
the Vercheres election case praying that he 
be paid the amount for whicn he had been 
taxed for attendance as a witness out of the 
deposit made with the prothonotary as secu- 
rity for the costs in the case. The case was 
still pending before the court. Application 
rejected on the ground that the witness had 
no right to be paid out of the deposit pending 
the suit. Lalonde Jb Archambaultj 6 L. N. 
300, S. C. 1883. 

XIX. Pbnalties undbr. 

The one hundred and ninth seotion of " The Do- 
minioD Elections Act 1874." is hereby amended, by 
addinf thereto the following provision : 

'* rat no action or information for the recovery 
of my snoh penalty or f(««feitare unless nor until the 
pemn suing for tiie same shall have given oood and 
sufficient security to the amount of fifty doflarL to in- 
demnify the defendant for the cost occasioned by his 
defense if the person suing should be condemned to 
pay the same. Q. 4 Yiot. Cap. 4. 

XX. Pbrsonation. 

66. On the trial of an election petition it 

was charged that the agent of the respon- 

dant had incited one F. L. to commit the 

offense of personation. It appeared that there 

were two brothers, one F. L., and the other 

£. L, owning in the same range property 

taxed at an amount sufficient to qualify them 

to vote. On the first list the names of E. 

and F. were entered, but on the list sent 

to the deputy returning officer, there was the 

names of but one elector entered as " F. 

E. L." F. L presented himself to vote and 

was refused. He said in his evidence that 

when he demanded to vote he was told that 

his name was not on the list. McK. (the 

agent) then drew him on aside and whispered 

to him to vote as Fran^oU-Edcmard Langt- 

t^. He did not believe McK. knew what 

party he was for. He did not vote as requested. 

He told one of his friends his name had never 

been anything but Francis and he would 

not vote. McK. denied having asked him 

to vote whether his name was on the list or 

not. He believed the person he spoke to 

was the person whose name was on the list. 

Bdd that there was no proof of malice or 

intent to corrupt and the offense of inciting 



to personation was not committed. Mereier 
d: jLmyot, 8 Q. L. R. 33, S. C, 1881. 

XXI. Power of Clerk of Crown in Chan- 

CBRT VITH RESPECT TO VOTING PAPEBS. 

67. On the preliminary examination of a 
charge against the returning officer for Mont- 
magny in connection with a recent election, 
the clerk of the Crown in Chancery was sum- 
moned by subpoena duces tecum to produce 
the voting tickets, and made no response. 
Subsequently a warrant was issued under 32 
& 33 Vic, Cap. 30, Sec. 26, (1) to compel him 
to come up and produce the tickets, in virtue 
of which he was brought before the Justice 
of the Peace conducting the inquiry. « On 
being examined he testified that he had 
received the subpoena and that he had in his 
possession and custody the tickets of the 
voters at the late election. On beinp required 
to produce them he refused relymgonthe 
216th section of the Quebec Election's Act ; 
and thereupon was committed by the magis- 
trate to the common gaol under 32 & 33 Vic, 
Cap. 30, Sec. 28. (2) On application to the 



(1.) If any peraani so sunmumed refuse orneglect to 
appear, at die time and place appointed by the smn- 
mens and no Just excuse oe offered for such neglect 
or refusal, (aner proof upon oath or affirmation, 
of the summons having been served upon such per- 
son, either personally, or left with some peison for 
him, at his last or usual abode,; the iustioe or justi- 
ces before whom such person should nave app^ued, 
may issue a wanant (L. 2) to bring such person, at 
a time and ^lace to be therein mentioned before the 
justice who issued the summons, or before such jus- 
tice or justices of the peace for the same terhtorial 
division, as may tiien oe there, to testify as afore- 
said and the said warrant may. if neoeseary, be 
backed as hereinbefore mentioned, in wder to its 
being executed out of the jurisdiction of the justice, 
whousued the same. C. &, 38, Vict. C. 80^ S. 26. 

No person shall be allowed to inspect any admit- 
ted or rejected ballot papers, in the custody of the 
Clerk of the Crown in Cnanoery, or obtain the pro- 
duction thereof except under the rule or order of 
the Court of the nrovmoe, or of a judge thereof such 
mle or order shall be granted by such court, or judge, 
on evidence on oath, that the inspection^ or produc- 
duction of such ballot papers, is required for the 
purpose of instituting or maintaining a prosecution, 
tor an ofi)Bnse^ in relation to such ballot papers^ or 
for the purpose of preparing, or sustaining a petition, 
questioning an election or return. Any order for the 
inspection or production of ballot papers may be 
made subject to such conditions, as to persons, time 
mode, place of inspection or production, as the 
Court or judge may think expedient, and the candi* 
dates shall be notified of the day and hour fixed for 
the examination. Each such rule or order shall be 
final and without appeal, and shall be obeyed by 
the Clerk of the Crown in Chancery under pain of 
punishment for contempt of court. Q, 88 Vict. Cap. 
7, 8. 216. 

(2.) If on the appearance of the person so summo- 
ned^ either in obedience to the summons or by virtue 
of the warrant, he refuses to be examined upon oath 
or affirmation concerning the premises, or refuses to 
take such oath or affirmation, or having taken such 
I oath or affirmation, refuses to answer the question 



299 ELECTION LAW. 



ELECTION LAW. 800 



Superior Court for a writ of habeas corpus. — 
Held that on a criminal investigation, the Que- 
bec Election's Act could not be cited to set 
aside the criminal procedure, which was un- 
der the jurisdiction of the Parliament of 
Canada, and the petitioner was properly im- 
prisoned. Huot Exp., 8 Q. L. R. 57, S. C, 
1881. 

XXn. Prblixinart objbotions. 

68. Among the preliminary objections to 
an election petition the principal were as to 
the bailiff's return. It was argued that in the 
case of a service of a writ of summons the 
original writ was in the hands of the bailiff 
making the service, and he is bound to exhi- 
bit it to the person served : that the bailiff 
had not the original petition at the time he 
Served the respondant with his copy and 
that this was a Jatal omission. Per curiam, — 
There exists a reason in the case of a writ 
which is wholly wanting in a case on an elec- 
tion petition — the writ is addressed to any 
baUin of the court and it commands him to 
serve the defendant ; his possession of the 
original writ establishes his authority to exe- 
cute it in the manner it directs, and hence 
he is bound to show it to the defendant. But 
an election petition is presented by deliver- 
ing it to the prothonotary in whose hands it 
must remain. The law makes it the duty of 
the petitioner to serve a notice of the said 
presentation of the petition, and of the secu- 
rity acconipanied by a copy of the petition. 
All these formalities the return of the bailiff 
establishes to have been duly observed. 
Julien & de St George, 8 Q. L. R. 361, S. C, 
1882. 

69. And held also that the attorney of the 
petitioner could certify the copies of the 
petition, receipt, &c., as well as the protho- 
notary. lb. 

70. On the trial of an election petition held 
that proof of corrupt practices alleged to have 
been committed by the petitioner could not 
be allowed on preliminary objections as it 
did not affect the right of the petitioner to 
petition, which was sufficiently attested by 
the fact that his name appeared on the list 
on which the election had been had. Ber- 
tiatchez & For tin, 8 Q. L. R. 49, S. C, 1882. 

XXIII. PROOEDURB IN. 

71. The defendant, in a contested Election 
Case in which the petitioners claimed the seat 



conoeming the premises then put to him, without 
giving any just excuse for such refusal, any justice 
of the peace then present, and their havmg juris- 
diction may by warrant (L. 4) commit the person so 
refusings to the common gaol or other place of confi- 
nement for the territonai division where the person 
80 refusing then is ^ere to remain and be unpri- 
soned for any time not exceeding ten days, unless 
he, in the mean time, consents to be eiuimined and 
to answer conoeming the premises. C. 82 and 38 Vie. 
Cap. SOB. 28. 



for a candidate not in the case who sets up, by 
way of defense, that the candidate for wham 
the seat is claimed has been guilty of corrupt 
practices, and who causes a copy of such pleas 
to be served upon the candidate in question 
with a notice to answer it, if he thinks proper, 
does not by such notice, bring the candid&te 
into the place, and such candidate cannot 
appear and plead in the place without an 
intervention in the ordinary manner. TVevn- 
blay & GuUhautj 11 R. L. 523. 8. C. 1882. 

XXIY. QUAUFIOATION OF ELBOTORg. 

72. The qualification of an elector may l>e 
proved by production or copy of an extract 
from the voters' list but cannot be proved 
by witnesses. Magnan & Dugas, 12 R. L. 226, 
S. C. 1882. 

73. A person paying the rent of a house 
in which he resides one day in the week is a 
tenant within the meaning of the Quebec 
Elections Act 1875. Beaudet A The Corpora- 
tion of the Parish of St Ignace, 6 L. N. 183, 
S. C, 1883. 

XXV. QUALIFIOATION OF MEMBERS. 

1. From and after the sanctioning of this Act no 
real estate qualification shall be required of any can- 
didate for a seat in the Legislative Assembly of this 

Erovince, or of any members of the said assembly, 
ut such candidate must be at least twenty-one 
years of age, of the male sex, a subject of Her M-m- 
lesty by birth or naturalization and free from all 
legal disability. 

2. In consequence of the preceeding provision sec- 
tions 124 to 186 both inclusively, of the act of this 
province 38 Vict. Chap. 7 are repealed. 

3. Section 15 of the act of tliis province, 89 Vict. 
Chan. 13, amending sections 185 c» the aforesaid act, 
38 Vict. Chap 7, is also repealed. 

4. This act shall not affect election contestations 
now pending, but it shall put an end, from the day 
of its sanction, to all penal actions then pending or 
adjudged, resulting from default of property quali- 
fication, whether lor a former j)arliament or for the 
present parliament except, with respect to costs. 

5. This act shall come into force on the day of its 
sanction. Q 45 Vict. Cap. 7. 

74. A member who has made an assign- 
ment of his effects under the Insolvent Aot 
of 1 875, and had entered into a deed of compo- 
sition by which his stock has been placed in 
the hands of trustees, until a composition is 
paid, is not proprietor of the property in the 
sense of S. 124 of the Election Act of Quebec, 
and is subject to a penalty of $2000 for every 
day which he sits as member without havins 
the qualification required by law. Legris & 
Duckett, 11 R. L. 121, S. C. 1881. 

75. Property possessed by the wife s^ari^ 
de biens of a member of the Legislative Aa* 
sembly of Quebec cannot be taken into ac- 
count in an inquiry into the qualification of 
such member. Legris A Duckett 5 L. N. 94, 
S. C. 1882. 

XXVII. SbORBOT IK VOTING. 

76. Que le secret de la votation est ^tabli 
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en fiATOtir du voteur^ et qu'ii peut, lorsqu'Ii 
reclame son bulletin, declarer de yive voiz 
poor qtii 11 entend voter sans pour cela 
perdre son droit de vote. Bernard & Brillon, 
7 L. N. 414 & M. L. R 1 S. C. 121, 1881, et 
IHonne & Gagnon, 9 Q. L. R. 20, S. C. R. 
1882. 

XXVn. Srouritt undbr, see Deposit. 

77. Where an election petition under the 
Quebec controverted Elections Act which is 
brought against the candidate returned, 
charges illegal acts against the deputy re- 
turning officer by name who does not appear 
in the suit, the respondent cannot ask for 
any security other than that which is required 
to be given upon a simple petition ; as a 
deputy returning officer against whom 
nothing is prayed for by the petition and 
who does not appear is not a respondant 
within the meaning of the Act. Dansereau & 
Bemardj 5 L. N. 38, & 2K L. C. J. 233, 
a C, 1882. 

XXVIIL Summons under. 

78. In a contestation under the Quebec 
elections act. Held that under sections 272, 
273 and 274 of the Quebec Election Act of 
1875, a regular summons to a person charged 
with a corrupt practice to appear at a place, 
day and hour fixed, must be issued. If the 
party fails to appear, he may be condemned 
on evidence already adduced on the trial of 
the election petition, but if he does appear, 
the case is to go on as an ordinary case, and 
the judgment is to be given on evidence then 
to be adduced. Lavoie d; Gaboury, 7 Ij. N. 
186, S. C. R. 1884. 

XXIX. Undub influence. 

79. On the trial of an election petition in 
which charges were made against six priests 
of the district in which the election occurred 
of having used undue influence on behalf of 
the successful candidate. — Held that a priest 
or clergyman may take the side of a candi- 
date in an election and support it by all law- 
ful means, even from the pulpit. But if a 
priest uses intimidation by refusing the sacra- 
ment to a person who will not vote as he 
wishes, he will be deemed the agent of the 
candidate, and the fact that he has commit- 
ted the unlawful act in the exercise of his 
priestly office will not protect the candidate 
nom the consequences of such unlawful act 
on the part of an agent. MassS S Bobillard, 
4 L. N. 3, S. C. R. 1880. 

80. In an action for the penalty for intimi- 
dation under the parliamentary elections Act 
of 1874 it appeared that the language relied on 
was as follows : F., cette annee il taut que tu 
votea pour M. A., si tu ne votes pas pour 
M. A., je le saurai, et apr^s Pelection tu auras 
afiaire k moi,'' or '^ qu'iis joueraient ensem- 
ble." The person who used this language was 
ptroved to have been drunk at the time, and 



the person to whom it was uttered was pro- 
ved to have thought nothing of it* Action 
dismissed. Mackenzie & Turgeon, 5 L. N. 335, 
Q. B. 1882. 

XXX. Voters usts. 

m 

81. On the trial of an election petition it 
was charged that the voters list of the parish 
of St. Andrews was rendered illegal by the 
following facts : The valuation roll from which 
it was made had a number of names added 
to it by the council upon the revision of it, 
and on an appeal to the Circuit Court these 
names so added were all struck off for some 
irregularity in the mode in which they had 
been so added ; but pending the discussion 
of the matter in the Court the time fixed by 
the law for the making of the voterslist arri- 
ved, and the secretary-treasurer made his list 
from the valuation roll as amended, the judg- 
ment striking off the added names not having 
then been rendered. Some of the voters 
appealed to the Court against the voter's list, 
but their appeal was rejected as being too 
late. Held, that the judge sitting /it the trial 
of an election case cannot determine the 
validity or invahdity of a voters list, inasmuch 
as the law furnishes a mode of contesting a 
voter's list, and if such mode be not followed 
the judge holding an election trial cannot 
interfere with the list. Hickeon & Abboii, 
25 L. C. J. 290, S. C. 1881. 

82. And that in making the list pend- 
ding an appeal the secretary treasurer acted 
properly, and if any one objected to the list 
he should have appealed against it in the 
manner provided by the law. Ibid, 

XXXI. Votes. 

83. In a contested election case, held, que 
lorsque, sur contestation d'une Election, le 
tribunal trouve que chacun des candidats a 
re9u un 6gal nombre de suffrages, il doit 
annuler I'eiection. Dionne & Gagnon, 9 
Q. L. R. 20, S. C. R., 1882. 

84. Et sous << r Acte Electoral de Qu6bec,'' 
les listos d'^lecteurs ne d^terminent pas 
d'une maniere finale la majority ni la natio- 
nalite britannique de Felecteur. lb, 

85. Le vote donn6 par im mineur doit Stre 
retranch6 si une preuve legale permet de 
decouvrir pour quel candidat il a vote. lb, 

86. In a contested election case under the 
Quebec Elections Act, Held, that where the 
deputy returning officer has omitted to make 
a statement of the votes given to each candi* 
date under 38 Vic, cap. 7, sec. 193 (1) it is 

(1) The deputy retamiiig officer, shall make out 
a statement iudicatiiig the nmnber, 

1. Of the accepted ballots papera. 

2. Of the votes given to each candidate. 

3. Of the rejected ballot papers. 

4. Of the spoiled and retomed baUot papers. 

5. Of the ballot papen, which have not oeen used 
and are returned by him. He shall make and keep 
a copy of such statement, and enclose the original in 
the baUot box. Q. 88 Vic. c. 7, b. 198. 
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the duty of the returning officer to aflcertain 
by reference to the documents the total 
number of yotes for each candidate at the 
poll in question, and if the returning officer 
has iaQed to do so are-count may be ordered 
by the judge. Mousseau Exp., 6 L. N. 354, 
S. C, 1883. 

XXXTL Voting. 

87. On the trial of an Election petition it 
appeaxvdd that at one of the polls a certain 
number of persons had their ballots marked 
by the deputy returning officer without 
having been made to take the oath that they 
could not themselves mark their ballots, 
some of them voting openly by causing 
their ballots to be marked m the room where 
several persons were besides the returning 
officer and clerk and the representatives of the 
two candidates ; but all these took place in 
good faith and without the voters having been 
induced to act in that way by any fraudu- 
lent or corrupt practice on the pa]rt of the 
respondents agents or of the deputy return- 
ing officer. The voters appeared to act in this 
way of their own will, and without having 
been asked or urged to do so by any one, and 
the returning officer also appeared to have 
acted in good faith. JffM that the votes so 
taken were irregular and illegal and that was 
much as the number of illegal votes thus 
taken was not great enough to change the 
result of the election, even if they lul had 
voted for the respondant, and the illegality 
thus committed was not great enough to 
annul the election. Hickson & Abbott, 25 
L. C. J. 290. S. C. 1881. 
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lYoperty that hflB deTolTed or ahfl]] devdyeiipoii 
the Crown by esoheat, and property confiscated for 
any oanse whateyer, except tor crime, are nnder 
tfate oontiol of the oomnuasioner of Crown Lands. 
Q. 4B Vict. Cap. 10 Sect. 1. 

Snch property may be sold, ceded and transferred 
by Uie Lieatenant doTemor in Council upon such 
eonditioDaaa he may impose. Sec. 2. 

The Lieatenant Governor in Comicil may also 
dispon of the whole or part of snch property gratoi- 
toualyy with or mthont conditions, in favor m any 
pexBon whateror, with the view either of transferring 
It to some person having claims to exercise or equit- 
able ri^ts against the person who had been proprie- 
tor, or to cany out the intentions or wishes of such 
person, or to reward those who discovered or made 
known the existence of such property. Sec. 8. 

The Lieutenant Governor in Council maj also 
dispoae of gratuitously, or by onerous title^ m the 
manner regulated by sections 1 and 2 of this act, all 
interest in, rights over,or pretensions to the said pro- 
perty, and me transferee may in his own name 
anpiy to the courts to be placed in possession and 
aoopt all proceedings whicli the crown might adopt. 
Sect. 4. 

This act shall not apply to confiscated or escheat- 
ed property with respect to which there exists spe- 
dal statutes. Sect. 6. 

This act shall come into force on the day of its 
nnction. Sect. 6. 



ESTATE. 
L Of iNiOLVEHT, see INSOLVENCY. 



EVICTION. 

L Rbcoubss of puschasbr at shbriff's sale 
wHBir EXPOSED TO, See SALE Judicial. 
IL Rights of purchaser op real estate 

WHSIC UABLE TO, BY REASON OP UXDISOHAROED 

MOBTOAOBS, See SALE. 



EVIDENCE. 



L AdOUOBD WTPHOUT objection AT TRIAL 
OANNOT AFTERWARDS BE REJECTED. 

II. Admissions. 

III. Burden of proof. 

IV. By cbrtifioatb of prothonotary. 

V. By copies of entries in pubuc books of 

ACCOUNTS. 

VI. By proceedings in criminal prosecu- 
tions. 

VII. Commencement de preuyE; see of 
paternite. 

VIII. Dooumbntary. 

Law of amended in certain cases. 

IX. Lf action en separation de corps. 

X. In Appeal. 

XI. In criminal matters. 
XIL Notification. 



XIIL Of 

Agency of husband. 

Bailiffs, 

Executors and persons sued in ihHr 

quality. 
Minors in actions for them. 
Notaries. 
Notarial copies, 
Patemiti. 
Physician. 
Taxes being due. 

XIV. Parole. 

XV. Privileged communications. 

XVI. Proof of payment. 



I. Adduced without 

AFTERWARDS BE REJECTED. 



OBJECTION CANNOT 



88. Case of Paige is Ponton (II. Dig. 306* 
140) reported at length 26 L. 0. J. 155, Q. B. 
1877. 

IL Admissions. 

89. Answers of a party may be divided in 
certain cases. The action was to recover 
from the defendant $100 alleged to have 
been confided by plaintiff through one S. J. 
(since dead) to de&ndant to be deposited in 
the Savings Bank in the name of plaintiff. 
The complaint was that defendant had con- 
verted this smn to his own usOi and paid in- 
terest on it for two years. Plea general de- 
nial. Defendant on interrogatories admitted 
receiving the smn in question but said that 
he had returned it to her, save $2, and a few 
cents. He admitted also that the deposit was 
made in his own name as he had made them 
so before. Other explanations given by defen- 
dant were contradicted by other witnesses^n so 
much that the Court was of opinion that there 
wasno reliance to be placed on the answers of 
defendant and that he had committed per- 
jury. Held, (following Ooudreau d; Poisson) 
(1 ) that the admissions, in such cases could be 
divided, and also where the statement under 
oath did not agree with the pleading. Mont- 
petit & Pelardeau, 4 L. N. 146, S. C. 1881. 

90. An admission by a defendant under 
oath that he received a voluntary deposit 
but had delivered it as requested, cannot be 
divided, and verbal evidence is not admissible 
to contradict the accessory statement of 
delivery in a case where proof of the deposit 
could not be made by witnesses. Dubuque S 
Dubuque, 7 L. N. 32, S. C. R. 1883. 

91. Action for $300 money lent. The plea 
admitted the debt but set up matters in 
compensation and in payment. The only 
evidence of the loan was the admission in the 
plea, and of the defendant examined as a 
witness. In his deposition the defenduit 
admitted having received the $300 as a loan 
but said he had since paid it He was not 
asked how he had paid it. It was also in 



(1) 18 L. C. J. S35. 
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evidence that subsequently to these transac- 
tions the mother of plaintiff and wife of 
defendant had died and a partage of the 
property of the community had been made 
m whicn the plaintiff claimed nothing on 
account of the loan. Htld that where the 
aveu is coupled with a plea of compensation 
merely it may be divided, but when with a 
plea of payment merely it is indivisible. 
Action dismissed. Marmen d: Marmen, 10 
Q. L. R. 32, S. C, 1884. 

92. The admission of the defendant < ^tur 
/aits et articles" which the plaintiff requires 
only as a commencement of proof in writing, 
may be divided so as to allow of parole evi- 
dence of an amount greater than that ad- 
mitted and of other amounts alleged in part 
to be repaid. Morin v. Foumier, 10 Q. L. R. 
129, S. C. R., 1884. 

93. To an action pro socio alleging a part- 
nership and asking for an account of the pro* 
fits, the defendant pleaded that the plaintiff 
was only an employee, but at the same time 
he admitted that there was an understand- 
ing that he was to have half the profits as 
salary, and the defendant repeated this when 
examined as a witness. Then another witness 
was asked whether he had any transac- 
tion with the parties and whether they 
acted therein, individually or as partners. 
ffeldj following Fulton ds McNamet, (1) that 
the aveu of the defendant was indivisible, and 
did not constitute a commencement dcpreuve 
par icritf and therefore verbal evidence of 
the partnership was inadmissible. Pratt ds 
Berger, 7 L. N. 235, & 28 L. C. J. 192, Q. B., 
1884. 

III. Burden of Proof. 

94. In an action against a common carrier 
for damage to the property entrusted to bim 
the burder of proof is on him to show that 
for some reason he is not liable. (2) Robert 
<£• Laurin, 26 L. C. J. 381, S. C. R., 1882. 

95. In an action on a note signed by the 
president of a Joint Stock Company, the bur- 
den of proof is on the company to disprove 
the authority of the president. Brice ds 
Morton Dairy Farming Co,, 6 L. N. 171, 
o. C R., 1883. 

IV. By Certificate of Prothokotart. 

96. The defendant was arrested under 
capias and gave bail under the art. 825, C. C. 
P., that he would surrender to the sheriff 
when required to do so by an order of the 
court within a month from the service of such 
order on him or on his sureties. Later, the 
plaintiff moved that as the defendant had not 
made an abandonment of his property under 
Art 766, he should be imprisoned, and also 



0) Ii:Dig. 807-146. 
(2) 1676 C. C. 



that the court should give the order to sur 
render within a month. In answer, ilid defen- 
dant said he had effected a composition with 
his creditors, and filed a certificate of the pro> 
thonotuy to that effect. Per Curiam, — llie 
only point is whether the certificate of the 
prothonotary is complete proof of the execu- 
tion of such a deed between these parties, 
and it seems clear that it cannot be so held, 
and still less is it a proof of the fiict of the 
composition. We see however that this mas 
may have a right and yet we see also that the 
plaintiff is entitled and succeed completely 
because this right has not been establiahed. 
We therefore render the judgment that might 
have been given below andwe order thfit 
the motion be answered in writing within 
eight days, and we discharge the inscription 
and condemn the defendant to pay the costs 
of review. Osborne ds Paqueiie, 4 L. N. 50, 8. 
C. R. 1881. 

V. Bt copies of entries in pubuc books of 
account. 

A copv of any entzy in any book of account kept 
in any aepartment of the government of Canada, 
shall, in all courts establish^ by the pariiament of 
Canada and in all l^gal proceedings, dvil and crimi- 
nal over which the parliament of Canada has l£gis- 
lative authority, be received as prima fade evidence 
of such entry, and of the matters, tranaactionsy and 
acconnta therein recorded, if it is proved bj the 
oath or affidavit of an officer of such o^nrtment that 
such book wa& at the time of the making of the 
entry, one of the ordinary books kept in such dep- 
artment that the entiy was made in the usual and 
ordinary course of business of such Department, and 
that such copy is a true copy thereof. Q. 48-49 Vict. 
Cap. 48. 

VI. By proobbdinos in criminal prosbcd- 

TION. 

97. The clerk of the Police Court being 
called as a witness in a civil suit was asked 
to state the contents of a criminal informa- 
tfon. Objected to on the ground that the 
prosecution in question was not terminated 
and cited 32-33 Vic , Cap. 30, Sec 58. Objec- 
tion overruled. Kennecbf ds O^Meara^ 7 L. N. 
407, S. C. 1884. 

VII. Commencement de prbuve see pabolb. 

98. In a dispute concerning a piece of land. 
Held that the testimonv of the plaintiflPs aiu- 
teur, admitting that he.had sold a portion of a 
lotof land to t£e defendant, will not be taken 
as a commencement of written proof, enti- 
tUng the defendant to produce verbal evi- 
dence of ownership. Leomnpte dt Lqflamme^ 
9 Q. L. R- 140, S. C. R. 1883. 

VIII. DOOITMBNTABT. 

99. Law of amended in certain eastSf.eee 
C. 44 Vic, Cap. 28. 
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IX. In AiJTIOH BN SiPABATION DE CORPS. 

100. Under no circumstanoes can the defen- 
dant be examined as a witness in an action 
en separation de corps . to prove the plain- 
tiffs case. Dueharme & Laysellet 27 L. C. J. 
145, & C. 1883. 

X. In APPEAL'. 

101. Petition was filed, asking tor the dis- 
missal of the appeal, on the ground of ac- 
quiescence. The petition was supported by 
affidavits, which were met by coimter affida- 
vits on the part of the appellant. Applica- 
tion to cross examine the parties who made 
the affidavit, and deponents ordered to appear 
for that purpose. Ho tie d: Andegrave, 25 
L C. J. 227, Q. B. 1880. 

XL In criminal itatthrs see C. 46 Vtc, 
Cap. 35. 

102. When goods are obtained by a fraud, 
the Court will permit, without previous notice 
to the accused, the proof of similar frauds, 
having recently been practised upon others 
in order to show the intent of the prisoner. 
Quern va, Duroeher, 12 R. L 697, Q. B. 1882. 

103. On the trial of a husband for neglec- 
ting to provide his wife with necessaries the 
evidence of the wife is admissible on behalf 
of the crown. Begrna A Maker, 7 L. N. 82 
(^ B. 1884. 

XII. Notifications. 

Art 1200 of the Civil Code ig repealed and repla- 
ced br the foUowingj 

"1300. Nofcifio&ons, stunmonaes protests and 
aervioa^ by which a reply is reqnired, ' may be made 
by one notuT whether the party in whoae name 
tbey are made has or has not signed the deed. Such 
iofltnmients are authentic and make proof of their 
ooatentB until oontTadietedor disavowed but nothing 
inKTied in any such instrument, as the answer of the 
party upon whom the same is served, is proof against 
mm, unless it be signed by such party.'" 

2. With the exception of the notifications, sum- 
mooaeB^ protest and services which precede, all other 
notificatioiia, summonses, protests and services may 
be made by an ordinary notarial deed sicned in the 
office of toe noCuy or elsewhere ; in sucn case it is 
saffident fior the notary to serve a copy of such deed 
upoD the pfaison to be so notified, summoned or 
protested at his domicile. 

It is not necessary to deliver to the adverse party 
a copy of the prooes verbal of services, such prooe$ 
verhiU may be drawn up and signed afterwards. Q, 47 
Vict Cap. 14, Sec. 1. 

This act shaU come into force on the day of its 
aaoctioD. Sec. 2. 

The first two lines of the French vendon of the first 
clanae of the second paraffmph of sect. 1 of the act. 
47 Vict. Gap. 14^ are renuced by the following : 

** J rsaBomtioa dee naUHoaUone, eomnuiMons, pr<h 
iikei akMneatkmit qtU prMient, lee auiree noHh- 
esfiMa^Q, 4S Vict. Gap. 18, Sec. 1. 

This set shall come into fbiroe on the day of its 
nnction. Sect 2. 



XIII. Of. 

104. Agency of husband. — The acceptance 
of a policy of insurance by a wife is sumoient 
proof of the agency of the husband to sign 
for it. Mutual Fire Insurance Co., v. Des- 
roussellesy 5 L. N. 179, S. C, 1882. 

105. Bailiff's. — ^On an action for a penalty 
under the license law the bailiff who served 
on the attorney of the defendant the inscrip- 
tion in the case, is not incompetent as a wit- 
ness, as to the sale of the liquor by the 
defendant. Renaud & Couriemanche, 1 1 R.L., 
103, C. C, 1881. 

106. Executors and persons sued in their 

quality (following Battersby ds City of 

Montreal (1). Where an assignee to the 
estate of* an insolvent brings an action in his 

quality as such assignee Held, reversing the 

judgment of Superior Court (4 L.N., 170), that 
he can be examined on behalf of the parties 
he represents. Pair ds Cassels, 2 Q. B. R., 
I.Q.B., 1881. 

107. A tutor pleading is-qualiti for his 
pupil is competent as a witness in the casOf . 
and his position will affect his credibility 
onlv. TTiompson <t Pelletiery 7 Q. L. R., 59 
S. C., 1881. 

108. In an action against executors of a 
wife, one of the executors who is a legatee 
under such will, and also individually sued, 
is a party to the suit, and cannot be exa- 
mined on behalf of the estate of which he is 
executor and defendant. Ontario Bank & 
Mitchell, 6 L. N. 154, S. 0., 1882. 

109. And though he may have i*enounced 
as such legatee, being a defendant indivi- 
dually and liable solidairement as having 
endorsed the note sued upon, he is still 
incompetent as a witness for the estate 
although he has pleaded separately. lb. 

110. Minor in actions for him, — ^The ques- 
tion was as to whether the minor, in an action 
en declaration de paternity on her behalf, 
could be examined. Per curiam»^-J ouB&e, 
Com.Ord., 1667, p. 90, says the minor {pubiro 
may be interrogated on matters in hib cogni- 
zance in causes instituted for him. I Pigeau 
228 says that as the minor cannot alienate, his 
aveu cannot harm him, but at p. 236, he says : 
" Mais on pent fair e interroger celui des intS- 
rits de qui il s'agit pour corroborer ou com- 
pleter la preuve qui risultera de Vinterroga- 
toire subipar le tuteur ou Vadministrateur,^^ 
and then he lays down the rule as Jousse has 
done at page 90. The minor may therefore 
be interrogated *^pour y avoir tel Sgard que 
de raisonr Forget <Cr 86n4caL 4 L. N. 85. S. 
C. 1881. 

111. Notaries,^^k notary who has made a 
lease cannot be examined to proved what 
passed at the time the lease was executed, 
and which does not appear in the act itself. 
LemMiier A De Belief euilU, 5 L. N. 426, S. C. 
1882. 



(1) Not reported. 
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112' No tarial Copies, — ^The production of a 
copy of an authentic deed establishing 
that defendant signed the deed will not 
miJcie proof of the signature of the defendant 
without proof also of his identity. C6i4 ds La- 
belle, 12. B. L. 33. S. G. 1881. 

113. Action en dielaraivm de patemiti to 
which defendant pleaded amongst other things 
a defense en fait. The only proof of the 
paternity was an admission made by the 
defendant in a question put in tross exami- 
nation of one plaintiff's witnesses. (1) Meld, 
that under Articles 232, 233 and 241 of the 
Civil Code, proof by testimony, could not be 
admitted without a commencement of proof 
in writing, or when a legal presumption by 
facts admitted or established prior to the 
proof by parole, and that an admission such 
as that referred to, did not constitute a com- 
mencement of proof sufficient to let in verbal 
evidence. Turcotte db NaekSj 7, Q* L. H. 196, 
S. C. R. 1881. 

114. PAynetan.— The plaintiff claimed 
$16.50, for attendance on the defendant's 
wife previous to their marriage, which the 
defendant not only denied but disclaimed all 
responsibility for, supposing it to be true. 
Plamtiff replied that he attended her at de- 
fendants request, and defendant had since 
promised to pay for it all of which he desired 
to prove by nis own oath under 2260 C. C. 
Sec.7 (2). Held that his own oath was not suffi- 
cient to prove the fact of the services, which 
should be proved in the ordinary way, and 
then the oath of the plaintiff would suffice 
to prove the nature and duration of them. 
Dansereau A Ooulei, 26 L. C. J. 123, & 11 
JL L. 331, & 5 L.N. 133, C. C. 1882. 

115. Tcixes being due — On the contestation 
of a municipal election in which the question 
of corrupt practices was raised. — Held that 
the production of the assessment roll was 



(1) In de&nlt of the act of birth snd of an nninter- 
rapted possession, or if the cMld have been described 
either under fiilse names or as being tiie* child of 
uaknown parmta, the proof of filiation may be made 
by testimony ; nevertneless this evid^ice can only 
be admitted where there has been a commencement 
of proof in writinff or where the presumptions or indi- 
cations resulting from facts then ascertained are suffi- 
dently strong to permit its admission. 2S2C. C. 

A commencement of proof in writing results from 
the title deeds of the £fLmily, the registers and papers 
of the father and mother, firom pubUc and even 

Srivate writings proceeding from a party engaged in 
^e contestation or who would have had an interest 
therein had he been alive. 238 G. C. 

An illegitimate child has a right to establish 
judicially nis claim of paternity or maternity, and 
the proof thereof is made by writings or testimony 
under the conditions and resbictions set forth in arts 
282, 238 and 234 241 C. C. 

(2) For visits^ services, operstionB and medednes 
of physicians or surgeons reckoning from esch ser- 
vice or thing fumished. As regards whi^ver is sued 
within the year, the oath of the physioian or surgeon 
makes prodr as to the nature ana we action of^the 
servioes 1 



sufficient proof that the taxes were due. 
Auclaire S Poirier, 28 L. C. J. 231, C. C, 1884. 

XrV. Pabolb. 

116. The appellant was sued for $481.75^ 
balance claimed for goods sold and deliverea 
by the respondent to appellant's brother, but 
which the respondents pretended had been 
done on order of appellant and charged 
to his account. The only proof the respon- 
dents were able to make of appellants' lia« 
bility was by verbal evidence. The court below 
condenmed the appellant to pay part of tha 
amoimt. Held in appeal, reversing this judg< 
ment, that where a person becomes sure^ for 
the payment of goods fumished to another, 
that a writing b necessary to establish the 
responsibility. Ledue is PrevosL 28 L. 0. J. 
276, Q. B., 1871. 

117. A creditor has the right to prove the 
existence of a partnership by parole evi- 
dence. Lemire SBourdeaUf 12 B.L 362^ S. C», 
1880. 

118. In a reserved case on a trial for 
manslaughter committed on the hifi^ seas. — 
Held that parole evidence was sufficient to 
prove that the vessel on which the crime was 
committed was a British vessaL Regina & 
Moore, 8 Q. L. R. 9, Q. B., 1881. 

119. The declaration set up a sale by appe- 
lants to respondants from 500 to 800 banels 
of refined pale seal oil, to arrive, at 57} cents 
per gal. cash less 3. per cent with the provi- 
sion that the appellant should have the right 
to ship 100 to 200 barrels additional to suit 
the vessel, the respondants to have the option 
of taking the same. The delivery of the oil 
was not to be made until the 1st August. 
That in accordance with the contract appel- 
lants shipped 778 casks of oil which arrived 
in Montreal 1st July 1880, that notioe was 
given to respondants of its arrival and that 
L M. agents of appellants, were instructed 
by respondants tiuough their agent to store 
the same as it was not then required; that 
shortly after arrival and storage of the oil, 
respondants by their manager ordered ap> 
pellants agents to sell the ou a 60 cents per 
gfll. y that five barrels were sold at this rate, 
and that respondants then advanced the 
price ; that they finally refused to take the 
oil altogether and, upon such refiisal, the oil 
was sold at the current market price and a 
less of ^094.71 made, for which action wa^ 
brought. All these transactions were verbal 
and no writing could be produced as a com- 
mencement of proof. Plainti£& by various 
questions tried to introduce parole, but the 
questions were all overruled. On a{>peal from 
tne interlocutory at enqudte the points urged 
were, that it was necessary under Art. 1233 
C. C. to prove the memorandum in the first 
plaoe,and secondly that proof of an acceptance 
without a delivery sufficed to take the case out 
of the rule of the article, and that aooeptanoe 
could be proved by parole. Both of these pre- 
tensions were overruled in appeal, and the 
decision of the judge at enquete that where 
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it was admitted there was no writing, no proof 
by parole oould be made of acceptance, was 
lustained. (1) Munn A Berger, 4 L. N. 218 
and 6 L. N. 363 and 27 L. C.J. 349, Q. B. 1881. 

120. A contract of Jidei commis or deposit 
in trust, cannot be proved by parole when the 
amoont exceeds fifty dollars. Sweeny & Bu- 
ehanan^Jj. N. 67, S. C. 1881. 

121. Where goods had been purchased at 
judicial sale and allowed to remain in the 
possession of the debtor. Held, on opposition 
to another seizure that the verbal testimony 
of the purchaser is admissible, as against such 
other seizing creditor, to prove the transfer 
of the effects from the first purchaser to the 
transferee, opposant. SenScal & Orawfordj 
5 L. N. 256, and 2 Q. B. R, 120, Q. B., 1881. 

122. Where the plaintiff, a bailiff of the 
Court, brought action on a claim which he had 
purchased and as to which there was some 
doubt whether it had been paid or not. — 
Held, that though the fact of payment could 
not established by verbal evidence, the cha- 
racter of the claun, could and as it appeared 
to be within the definition of a litigious right 
action was dismissed. C6tS d: Haughey, 
7 Q. L. R. 142, S. C. R., 1881. 

123. Where an assurance company sued on 
a policy payable at death and the defendant 
contended that what he had agreed with the 
company's agents to take was a policy 
payable in twenty years. Held, that parole 
evKlence of this was admissible. Sun Mutual 
Insurance Co. & BSland, 5 L. N. 42, S. C. R, 
1881. 

124. Parole evidence is admissible to vary 
the order of endorsements to a negotiable 
instrument, or to show that the intention of 
the parties was that their liability would not 
follow that order. Scott Jb Tamhull, 6 L. N. 
397, S.C. 1883, k lAoeUlS & Daigle, 2 Q. B. R. 
129, Q. B. 1880. 

125. Bnt held by the same Court that an 
alleged agreement which is to destroy the 
legal effect of the order of endorsement ac- 
cording to the law merchant must^be proved 
according to the rules laid down in 1234 and 
1235 C. C. as to the necessity of a memo- 
randum in writing. (2) Whitfield d; Macdonald, 
2 Q.B. R. 157 and 26 L. C. jT 69, Q. B. 1881 and 
27 L C. J. 165, P. C. 1833. 



(1) Reversed in Supreme Court, Jmie 1884, but 
not yet reported. £d. 

(2) In the Privy Comicil in the latter case both of 
tiieie mopQaitioDs were,cDrioii8ly enoQgh,affirmed in 
tbe foUowuig langnage. — It is a well e&bliahed role 
of law that ue whole &cts and circumstances atten- 
dant upon the making, issue and transference of a 
bin or note may be legitimately referred to for the 
forpoee of ascertaining the true relation to each other 
of tne parties who pot their signatures upon it, either 
tB makierB or as enaoTBerB, and that reasonable infer- 
ences derived from these fiu^ts and circumstances are 
aimittai to ike effect of qualifying.jaltcring or even 
inverimg ike relafive lidbuitise which the law 
merchant woald otherwise assign to them. It is in 
•oooRknoe with that rule that the drawer of a bill 
ii Bttde liable in relief to the acceptor whe a the facts 



126. In an action to set aside a deed of 
inventory and partage on the ground of fraud. 
Held that parole testimony was admissible on 
the part of defendant to repel verbal proof 
of fraud on the part of plaintiff. Charlebois 
* Charlebois, 26 L. C- J. 364, Q. B. 1882. 

127. Proof by parole may be made of the 
acceptance of goods sold and delivered, 
though the amount claimed is over $50 and 
where the purchaser offers to resell the whole 
or part of the goods, it is sufficient proof of 
such acceptance. Lemonier ^d: Charlebois, 
5L. N. 196, S.C. 1882. • 

128. The existence of a heritage dominant 
not mentioned in the deed cannot be proved 
by verbal evidence. Mondelet d: Roy, 7 L. N. 
352 & M. L. R. 1 Q. B.JO, 1882. 

129. Parole evidence will not be admitted 
to add to or vary the contents of a will, nor 
wiU the statements of those who witnessed 
the will be allowed to show that the inten- 
tions of the testator were other than what is 
expressed therein. DeSalaberry d: Faribault, 
11R.L.621,S. C. 1882. 

130. Parole evidence of the extension of a 
contract of suretyship is inadmissible where 
the amount involved exceeds $50. Mansfield 
S Charette, 6 L. N. 106, S. C. R. 1883. 

131. Action of damages for non-delivery of 
four cases of phosphorous sold by defen- 
dant to plaintiffs on the 10th November, 1883. 
The price, $232, was paid on the 11th Novem- 
ber. The defendant pleaded that the sale 
was conditional upon the arrival of the phos- 
phorous in Montreal, and it did not arrive. 
The plaintiff proved a rise in value of $60, 
and the defendant proved by witnesses the 
allegations of his plea. The sale is proved 
by witnesses and the bill of sale reoeipted by 
the defendant. The bill says nothing of the 
condition attached by defendant to the sale 
that it should only be binding if the phos- 
phorous arrived, and the question is sub- 
mitted by plaintiffs that the evidence by 
witnesses of defendant that the sale was only 
conditional should be ruled out and rejected 
as inadmissible, as contradicting a written 
agreement. The Court is with the plaintiffs, 
and, holding this view, the plaintiffs should 
have judgment for these damages and costs 
of protest. Rousseau S Evans, 6 L. N. 204, 
o. C, 1883. 



and drcumstanoes connected with the making and 
issue of the bill sustain the inference that it was 
accepted solely for the accommodation of the drawer. 
Even where tne liability ^of the party according to 
the law merchant is not altered or affected by refe- 
rence to such facts and circumstances, he may still 
obtain relief by showing that the party from whom 
he claims indemnity a^^eed to give it him, but in 
that case he sets up an independant and collateral 
guarantee which he can only prove by means of a 
loriting which must satisfy the statute of frauds,** It 
would appear from this that the general intention of 
the parties, or that there was error in the order of en- 
dorsement, may be shown be parole evidence, but a 
special agreement to hold free or to indemnify must 
be shown by writii^^. fid. 
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132. Testimony cannot be received to vary 
the terms of a written instrmnent and where 
the defendant undertook by an agreement in 
writing to grind the green mmished by plain- 
tiff in pure linseed oil, the defendant was not 
allowed to prove by witnesses that the plain- 
tiff verbally requested him to use other ma- 
terials. Dominion Oil cloth Co, A Martin, 6 
L. N. 344, S.C.R. 1883. 

133. Parole evidence will be allowed to 
prove the usual interpretation to be given to 
certain words in a charter party, when with- 
out such evidence these words would not 
have a plain meaning. Caird & Webster, 9 
Q. L. R. 158, S. C. 1883. 

134. Parole evidence is admissible to esta- 
blish the actual order of endorsements on 
a note or bill, the instrument being only 
prima facie evidence. Scott & TumbulL 6 
L. N. 397, S. C. 1883. 

135. Where a variance occurs between the 
application and the pohcy of insurance pa- 
role evidence will be admitted to prove the 
intention of the assured. Vesina Ss Canada 
Fire & Marine Insurance Company, 9 Q. L. R 
65, S. C. 1883. 

136. The place mentioned in the agree' 
ment ot Sale, as the place where it was made 
and executed, is not conclusive proof that it 
was made at that place, and parole testi- 
mony will be admitted to show that it was 
made somewhere else. Riopelle A Fletiry, 12 
R. L. 85, S. C. 188d. 

137. The existence of a partnership, or that 
the partnership is simulated may be proved 
by witnesses. Graham & Bennett, 12 R. L. 448, 
8. C. 1883. 

XV. Pbitileobdciommuvications. 

138. On a charge of penury alleged to have 
been committed in an afndavit made by the 
defendant in order to obtain a writ of capias, 
the counsel for the accused, plaintiff on the 
capias suit, was asked to prove the identity 
of the accused as the person who signed, and 
swore to the affidavit. Held that this was not 
a private or confidential matter, and further 
that the fact that the witness was also retained 
for the accused in the peijury case did not 
excuse him from answering. Kavanagh Exp, 
7 L. N. 316, Q. B. 1884. 

139. But commimications between solicitor 
and client are priviledged, and accordingly it 
was held that the managing director of a com- 
pany could not be foroed to produce letters 
written to him by the solicitor of the company, 
touching the suit in which said company was 
defendant. Ahhott Exp,^ 7 L. N. 318, S.C. 1884. 

140. A discharge from a judgment debt of a 
commercial nature for an amount exceeding 
$50, cannot be proved by witnesses. Domi- 
nion Type Co. d: Pacaudj 10 Q. L. R. 354, 
S. C. R. 1884. 

141. Parole evidence is admissible to 
prove the ownership of moveable property 
by a wife acquired since her marriage tmder 



her marriage contract excluding communitT 
Hopital General d: Gingrae, 10 Q. L. R., 230, 
S. C. 1881. 

142. On the examination of an advocate — 
Held that the right of privilege as to what 
had been communicated to him by his friend 
did not extend to a conversation in the pre- 
sence of another party wluch had noUiing of 
the character oi secrecy aboot tbem, and 
could not be considered confidential. Bitman 
A Andrews, 12 R. L. 332, S. C. 1883. 

XVI. Pboof of patmekt. 

143. Plaintiff sued for an amount which he 
alleged ought to be to his credit in the Bank, 
defendant. The Bank filed a note which 
plaintiff had endorsed for $200, but on which 
plaintiff, asserted $100 had been paid by the 
maker, and referred to a pencil memo on the 
note, which read, " Cent piastres convert par 
hypy\ The Bank, on the contrary, made 
proof that they had received nothii^ on ac- 
count from any souroe. Judgment dismissing 
action, confinned. Noiseux k La Btmqne 
St Jean, 5. L. N. 360, S. C. R. 1882. 



EXAMINATION. 

I . Of witnesses, see WITNESSES, 



EXCEPTIONS. 

I. Declinatory. 

144. Declinatory exception on the ground 
that the contract of hiring was not made as 
alleged in this Province, but in the Province 
of Ontario, and that the service, which was 
a personal service in Montreal, did not bring 
the defendant before the Court, so as to give 
it jurisdiction (1). The defendant relied on 
Gossett & Robin, Per euriam^Qoeaei^ & Robin 
was an action pro socio, where the service 
depended upon the domicile of the party, and 
it was pretended that in such a case as that 
where the action was not purely personal au,t 
is here, that the defendants, being absentees 
and having their principal place of business 
in Jersey, where their property might have 
been liable to division under the judgment of 
the Court, could be called in by aavertiBe' 
ment, because they had property in Gaspe. 
Such a case as that is easily distinguishaUe 
from this. Here the action is purely personal 
as required by Art. 34 of the Code of Proce- 
dure, not mixed as it was there, and the 
terms of the judgment in that case leave no 
doubt of the ground upon which it fested. A 
personal action however follows the person, 
and a personal service in Montreal, in rach a 



(1) I. Dig. 68, 806. 
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case, gives us under article 34, juriBdiction 
over iL Laf ranee & Jackson^ 4 L. N. 60, 9* 
C. 1881. 



EXCEPTIONS TO THE FORM— Serf 
PROCEDURE. 



EXCHANGE. 

L Op IMMOTBABLBSWITHOAIUNT CONSTITUTES 
HTBOTHBO, «€€ HYPOTHEC. 



EXECUTION. 

I. AOAINST LANDS. 

IL AOAiyST RAILWAYS . 

III. AORBBXENT TO SUSFBKD. 

lY. Contempt oy GouBT. 

V. Contempt of Pboobss. 

VI. Delay to bxbcutb. 
Vn. Exemptions. 
Vin. Fiat tor. 

IX. Fob costs will not bJs granted while 
appeal pending. 

X. Lapse OF. 

XI. LiaBIUTY OF DEFENDANT. 

XU. Must give credit for moneys paid on 

ACCOUNT. 

XIU. Of immotbables. 

XIV. Of lands. 
Second seizure , 

XV. Payment of moneys levied. 

XVI. Seizure of bank stock. 

XVII. Suspend by appeal, see APPEAL. 

XVIII. Venditioni exponas. 

I. Against lands. 

The «id Code is amended by adding thereto after 
aitidle 711 the fdlowinff articles : 

" 711. a. The sale of immoveables situate in this 
pmvinoe, made by liqmdatorB in virtae of sect. 16 
of the fisderal Act 45 Vict. Cap. 28, and followed by 
the foimaUties hereinafter mentioned, has the effect 
ofasheziff'sflale. 

" 711 b. A copy of the deed of sale and the certi- 
Cite from the registrar mentioned in article 965 of 
this code must to deposited with the liquidator. 

'* 711 c. Notice of such deposit^ with mention of 
the names of thoee who possessed the immoveables 
during tUe last three years, must be given during 
one month in the Quebec Official Gazette, and be 
lead and posted at the place and in the manner 
iDentioDea in article 952 of this Code, on the second 
Soaday preceding the delays for bidding hereinafter 
pen timed. 

" 711 d. During the fifteen days following the 
list insertian of the notice in the Official Gazette, 
i&y creditor of the company in liquidation and any 
penon having hypothecary or real rights upon the 
umaoveablea sold, have the right to <mer an increase 
oyer the inirchsae price mentioned in the deed of 
nk^ provided such increase be at least one-tenth of 
the whole price, and that the bidders offer besides to 
nfOBd la the piorchaser his costs and lawful disbur« 



aements, and give him for that purpose security in 
the ordinary manner or deposit a sum sufficient for 
that purpose in the discretion of the court or jud^, 
reserving the subsequent completion of the precise 
amount. 

'< 711 e. Any other creditom of the company, and 
any other persons having hypothecary or real rights 
upon the immoveables sold, may in like manner, and 
under the same conditions, outbid upon the first 
increase and may continue outbidding each other, 

Erovided that such subsequent increased bid be not 
ss than twentieth of the purchase price, over and 
above the costs and lawful expenses. 

"711 f. The purchasers may however keep and re- 
tain the immoveable at the amount of the highest 
bid legally offered." Q 48 Vict. Cap. 22, Sect. 14. 

II. Against railways. 

145. Railways subsidized by the Province 
under the Quebeo Railway Act, 1869, are 
liable to seizure and sale by ordinary process 
of law. Wason Manufacturing Co, £ Levis 
is Kennebec Railway , 7 Q. L. R. 330, S.C. R. 
1880. 

146. Following Corporation ofDrummond 
A South Eastern Railway Co. (1). Held 
that railways may be seized and sold like 
other property in execution of a judgment. 
Hochelaga Bank A Montreal, Portland and 
Boston ky Co,, 4 L. N. 333, S. C. 1881. 

III. AORBBMENT TO SUSPEND. 

147. Plaintiff having seized the moveables 
of defendant under a judgment agreed to 
release the things seized on receipt of notes 
endorsed by a person mentioned in the agree- 
ment, at twelve, eighteen and twenty-four 
months. The notes were furnished and the 
seizure withdrawn, but before the maturity of 
the notes, plaintiff seized money belonging to 
the defendant in the hands of tiers-saisis. 
Defendant pleaded the agreement which was 
in writing. Held to suspend the execution of 
the judgment till the notes fell due, notwith- 
standing verbal evidence that it was only to 
apply to the moveables then under seizure. 
Mackay <fr Fleteher, 4 L. N. 374, S. C. 1881. 

IV. CoxTEMPT OF Court. 

148. A defendant who induces a bailiff 
charged with a writ of execution against him 
not to seize his goods and effects, but to accom- 
pany him to the plaintiffs for tne purpose of 
effecting a settlement, and in the interval 
between the bailiff leaving the place and 
returning again to make the seizure, removes 
part of the goods will be declarea to be in 
contempt with the Court under Arts. 782 C. 
C. P. & 2273 C. C. and wiU be imprisoned 
in the conm:ion gaol imtil he satisfies the 
amount of the debt, interest and costs. Ross 
d: O'Leary, 6 L. N. 174, S. C. 1833. 



(1) 11 Dig. 817-206. 
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V. Contempt of procbsa. 

149. It appeared that on the merits of a rule 
taken against the opposant, on the 27th Dec. 
last| the plaintiff obtained judgment against 
the defendant for the sum of $434.93 due for 
rent. He took out an execution against the 
meubles meublani the premises leased, and it 
was now charged against the opposant that 
he fraudulently, and without motives, claimed 
the property seized by his opposition, which 
was on the 28th Aprd 1881, dismissed with 
costs, and costs taxed against the opposant 
amounting to $77.05, in favor of the pLuntin. 
Thereupon the plaintiff took out a vendUioni 
€xpon€U to sell the moveables seized and could 
not find them, and he charged that B 
had concealed, hidden and diverted the goods 
and refused to deliver them to the guardian, 

' with l^e intent to defraud plaintiff and evade 
the judgments against the opposant and 
defendant, and was in contempt of this 
Court. Plaintiff therefore asked that B be 
deckured to be in contempt of Court, 
and imprisoned until he had paid $7.55, 
balance due on the original judgment, $154, 
costs on the original action, $4, for subsequent 
costs, $9.20, for additional costs on the exe- 
cution, $77.05, costs on the opposition. — Held 
on the evidence that there was no proof of a 
contempt having been conunitted. PerrauU 
is CKarhwM^em^ 5 L. N. 204, S. C. 1882. 

VI. DbULT TO BXECUTB. 

150. The delay for execution is fifteen days 
from the date of the judgment, and in cases 
in review, the date of the judgment is the day 
on which judgment in review is received at 
the place where the fresh judgment was ren- 
dered, and is then registered as the judgment 
in the case. Hwt & OadboiSj 12 R. L. 57, S. 
C. 1881. 

VII. Exemptions. 

Whereas it is advisable to exempt from seizure 
one half of the wages of laborers ; Therefore ; Her 
Majesty, by and with the advice and consent of the 
legislature of Quebec, enacts as follows r 

1. Hereafter, wages due to Laborers shall be 
liable to seizure one for a proportion not exceeding 
one half. 

2. The word, *' Laborer" shall apply only to 
those who work and are paid by the day, by the week, 
or month, (operarius). 

8. The present act shall come into force on the 
days of its sanction, Q 44-46 Vic. Gap. 28. 

Paragraph 6 of article 666 of the Oode of Civil 
Fkooedure is repealed and replaced by the following. 

*' 6. Two draught horses, or oxen, one cow, two 
pigs, four sheep and their fodder for thirty days, to- 
gether with one plow, one harrow, one working 
sleigbL one tumbril, one hay cart, with its wheels, 
ancTthe harness necessary for farming piuposes." 

2. This act shall have no retroactive efiect. Q 46 
Yict. Chap. 84. 

151. The defendant being seized claimed 
exemption of certain carpenters^ tools on the 



ground that they were the tools of his trade. 
The proof was to the efiTect that he was skilled 
as a carpenter, and was often employed as a 
carpenter, though not regularly. For some 
four or ^ve years previous to the seizure he 
had been employed as a dav laborer in a saw 
mill, getting a little more than he would have 
earned on account of his skill with toolB. 
Held that the tools could not be considered 
exempt. Noel & LaverdUre 7 Q. L. R. 367, S. 
C. R. 1881. 

152. Contestation by defendant of the decla- 
ration of tiers saisi who stated that in his 
quality of executor of the will of the late M., 
he had engaged the defendant as travelling 
tutor to young M., a minor, and the tutor (the 
defendant) and the pupil were then in Europe 
for the purpose of the latter's education. For 
this the tutor was receiving a salary of $1000 
a year, payable half yearly in advance. ThaX 
on the 15th July 1879 there was due to defen- 
dant under this engagement $500, which he 
had paid to defendant's sister, under an 
arrangement made to that efiTect before the 
departure, and on the 15th Januaiy 1880, 
there would be due $500 more. Defendant 
contested on the ground that the money was 
insaisisaable under Art. 628 (1) of the Code 
of Procedure, by which the ssdaries of school 
teachers are exempt from seizure. Held that 
the remuneration was in question did not 
come under the terms of the Art as defendant 
was not a school teacher within the meaning 
of that provision. Lafrieain & Villeneuve, 4 
L. N. 64, S. C. 1881. 

153. A lady's dress described in the proems 
verbal of seizure as a ball dress, and admit- 
ted to be such, is exempt from seizure under 
Art. 556. C. C. P., which says. " The debtor 
may select and keep from seizure the ordi- 
nary and necessary wearing apparel of him- 
self and his family. O^Liwd S Brunelle. 
4. L.N.,79. 8.C., 1881. 

154. The plaintiff having a judgment 
against the defendant seized in the lumds of 
the fumishee aball dress belonging to defend- 
ant. Defendant claimed the dress to be exempt 
a9 wearing apparel. Held that a ball dress 
seized in the hands of the dress maker and 
worth $80 could not be considered " ordinary 
and necessary wearing apparel " within the 
meaning of those words. Sharply db Douire. 
4. L N. 185. S. C, 1881 & 27. L. C. J. 25 A 6. 
L. N. 37. Q. B., 1883. 

155. A sum awarded as damages by judg- 
ment of the Civil Court for a personal wrong 
is of its nature exempt from seizure and exe- 
cution. Maurice <k Desrosiera. 12. R L. 654 
C. C, 1884. 

156. The provisions of 38 Vic. Cap. 12, 
which subject a portion of the salaries of pu- 
blic employees to seizure do not apply to the 
salary of school teachers under the control 
of the boards of school commissioners, and 
that under Art. 628. C. C. P., their sahay is 
exempt from seizure. Lov^oy 6s Campbell, 

L. N. 399, & M. L. ft I. i . C. 7 7, 1884. 
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VnL FUTVOB. 

1 

157. To a writ of execution de honia by the 
plaintiff the defendant filed opposition on 
the ground that in the Jiat for the writ the 
day of return had been left in blank, and also 
in the entry book of exeoutions the day of 
return had been omitted. Opposition dis- 
missed. De Belief miUe A Polloek. 25. L. C. J. 
101 8. C, 1881. 

GL Fob costs will not bb granted whilb 
4FraAL FBNDiNo See COSTS. 

Lapse or. 

158. An execution will become null by the 
lapse of the delay, notwithstanding the con- 
sent of the defendant that it shoiud be sus- 
pended^ and an opposition founded on such 
nullity IS good. Venauli db Pratt, 7, L. N. 
415, C. C. 1884. 

XI. LlABILITT or DBrBNDAlfT. 

159. Where the defendant is left in posses- 
sion of the things seised and fails to produce 
them when called upon by the guardian, he 
will be held in contempt of Court and will be 
imprisoned unless he pajrs the value or 
clslmof the plaintiff. CourvUle is Bourdrias, 
8 L. C. J. 165, S. C. R 1883. 

Xn. Must oitb cbedit fob moneys paid on 

ACCOUNT. 

160. Where the plaintiff omitted to idve 
credit for moneys received on account. — Seld 
that the defendant was entitled to file an op- 
position to the sale for more than the amount 
due. Martin A LabeUe, 7 L. N. 174, S. C. 1884. 

XIII. Or IMMOVEABLES. 

Article 671 of the Code of Civil Procedure is 
amended, by replacing the fizst paragraph by the 
loUowmg; 

" Imznoveables under seizure, that are held in free 
and oranmon soccage, or otherwise than ea rotwre or 
oiAimc alleu roiurier^ when they are not situated 
in a pailBh dvilfy erected, and those which are situ* 
ated m the distnct of QaspA , under whatever tenure 
th^ an held, can only be offered for final bidding 
ana abjudication at the registry office for the regis- 
txatioD division in which they are situated." Q. 47 
Tiet. Cap. 17, Sect. 1- 

XIV. Or LANDS. 

161. Second seizure, — The sheriff for the 
district of St. Francis seized, on the 29th 
yUastch 1878. the lands of one S. at the suit of 
the responoant. On the 21 st July following, S. 
made an opposition to annul the seizure. The 
sale of the lands seized was suspended by 
this opposition which was returned into the 
Prothonotary's office by the sheriff on the 
13th Auffust 1878 together with the writ under 
which the seisure had been made. On the 
28th March 1879 the sheriff seiaed under a 



writ of execution issued by the appellants the 
same lands previously seized at the instance 
of the respondant. To this second seizure 
the respondant made an opposition to annul 
the sale on the ground that the first seizure 
was still pending, and that a secoiid seizinre 
of the same lands could not take place until 
the first was disposed of. Appeal from judg- 
ment maintaining this opposition and declar- 
ing the second seizure void. Per euriam.-FTom 
the terms of Art. 642 it is obvious that the exis- 
tence of a first seizure can prevent a second 
seizure only when the writ on which the first 
seizure has been made is still in the hands of 
the sheriff who is ordered to note as an oppo- 
sition for pajrment on the first writ any sub- 
sequent writ which he may receive. This is 
not possible after the sheriff has dispos- 
sessed himself of the writ and prods verbal 
of seizure, and has returned them into Court 
according to law. In the present case as 
the second writ was placed in the hands of 
the sheriff long after the day fixed for the 
sale was passed, and the whole proceeding 
suspended by the return of the first wnt, 
the appellants had no means of compelling 
the sheriff to advertise the sale of the lands 
of the defendant on the first seizure, nor 
to fix a day for the sale, except in accor- 
dance with the precept of the second writ, 
which directed nim to seize and proceed to 
the sale after the usual advertisements, and 
therefore, articles 642 & 643 of the Code of 
Procedure do not apply. (1) Judgment re- 
versed. Fuller <fe Fletcher y 25 L. CTj. 93 k 
4, L. N. 96 & 1,0. B. R. 102, Q. B. 1880. 

XV. Patmext op monbts levied. 

Art. 601. of the said Code is amended by adding 
after the word "sherifi^'the words <<or bailiff'' 
four days after the sale. Q. 48 Yict. Cap. 20 Sect. 10. 

XVI. Sbizubb of Baxk Stock. 

162. Where bank stock or shares is seized 
under a writ of execution notice shoidd be 
j^ven by the Bailiff charged with the execu* 
tion that the shares held by him in such and 



(1) When the Sheriff has seized an immoveable 
uiKm a defendant, he cannot seized it again at the 
suit of another creditor or of the same creditor for 
another debt, as loug as the first seizure subsists ; 
but he is bound to note any subs^uent writ of eze- 
oution, as an opposition for payment upon the first 
writ, and in such case the first seizure cannot be 
abandoned, nor suspended, except in consequence of 
oppositionsi applicable as well to the seizing creditor, 
as to those whose writs of execution have been noted 
as oppositions, or with their consent, or bv an order 
of a judge. 642 C. C. P. ^ 

In the event of the seizing creditor abandoning 
the seizure or receiving payment of his claim, the 
Sheriff is bound to continue the proceedings, in the 
name of the seizing creditor, and at the cost of the 
judgment creditors, whose writs have been noted, in 
order to satisl^ the claims speciiied in the subse- 
qucoit writs of executions, provided the seizure was 
made with all requisite fonnalities. 64S C. C. P. 
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such a company or bank have been taken in 
execution, and if this notice is not made and 
signed by the bailiff the seizure will be nuU. 
FraneU db Clement, 12, R. L. 642, S. C. 1884. 

XVIII. Venditioni exponas. 

The Code of Civil Fiooediire is amended by adding 
after article 664 the following pangraph ; '* In the 
districtB of Montreal and Quebec, sacn order shall 
be given by one of the jud^ adniinistering justioe 
tbexidn ; in the other oistnct^ aoch ttda taomot 
be made except by tiw judge who resides in the dis* 
trict in which the opposition is to be produced, ex- 
cept in the absence of the judse, which absence shall 
be established by the certifione of the prothonotaiy 
of the Superior Court, or clerk of the CSrcuit Court, 
as the case may be. Such order is made only after 
the adverse party has been placed in mordf by notice 
duly served upon him^ to appear before the jfidm, 
before whom the apphcation for such order is to be 
made, which notice shall give one clear day and 
■hall contain an indication of the day and hour of the 
apnearanoe." Q. 47 Vict. Cap. 16 Sect. 1. 

The provisions of this act shall not apply to the 
judicial districts of Gaspe (Gasp6 and3onaventure) 
Kimouski, Beance and Cniooutimi. Sect. 2. 

163. Plaintiff prayed for a writ of vendi- 
tioni exponaa on the ground that the bailiff 
charged with the execution of the writ of 
Jieris facias, although he had observed all the 
legid formalities was prevented by sickness 
from making the sale. Held (1) that the 
plaintiff was not entitled to a venditioni ex- 
ponas within the meaning of Article 663 (2) 
of the Code of Procedure so as to have the 
property sold after two advertisements. Gos- 
selin & Naulin, 7 Q. L. R. 283, S.C. 1881. 

164. Motion to dismiss an opposition afin 
de charge on the ground that it was filed 
after the issuing of a writ of vend-ex, and for 
reasons anterior to the proceedings " by 
which the sale was stopped in the first ins- 
tance. " The first writ was stayed and re- 
turned for want of bidders and at the request 
of the plaintUSl Thereupon the plaintiff 
moved for a writ of Vend-ex,, which was 
granted, subject to the condition that the no- 
tice of sale under the writ so to issue should 
be '^ four months " in the same maimer as 
upon the fieri facias. Accordingly a writ 
s^led a, venditioni exponas issued and requir- 
ing four months notice to be given of the sale, 
and the opposition in question was filea 
about three months before the day appointed 
for the sale. Held that the writ so allowed 



and dismissed was not a venditioni exponas (1 ) 
and motion to dismiss opposition dismisaed- 
Vidal S Demers. 7 Q. L. R., 313. a C, 1881. 



[1] Jodoin and Menard, Bouvier 4" Brush and 
Union Bank <f- /SAoHm referred to and discussed. 



12] The writ of Venditioni Exvonas orders the she- 
rin to proceed with the sale of the immoveable or of 
the rent under seizure after a publication in French 
and in English at the church door on Uie third Sim- 
day before the sale and two advertisements in the 
Qiebeo Qjfioial Oasette with the foimalities prescri- 
Sed by artide 648. 668 C. C. P. 



EXECUTIVE COUNCIL, 

I. MXMBEBS OP OAKNOT BB IMPLBADKD SBVOSK 
THB ORDINABT Cl VIL XBIBinUL8. 

165. The commissioner of Railways under 
the Quebec Railway Aot 1880, being a noiem- 
ber of the Executive Coundl of the Province 
represents the sovereign authority and ean- 
not be impleaded before the Civil Courts of 
the province for an act performed by him in 
the discharge of his duties aa such commis- 
sioner. Molson & Chapleau, 6 L. N. 222. S. C. 
1883. 



EXECUTORS. 

L AOOOUNTOP. 
II. LlABILITT OF. 

III. 'Plbadisq BY WHBN STTMMOiCBD en r^^rise 
^instance, 

IV. POWBBS OF. 

V. Removal of. 

VI. Rights of. 

I. Account of. 

166. Although a testimentary executor is 
not obliged to account to the heirs or legatees 
until the end of his administration, neverthe- 
less when he gets placed in possession of ail 
the property of the testator, and his appoint- 
ment is for a considerable time, he should 
furnish them on their demand and at their 
cost, statements of account and allow them 
to examine the accounts, receipts, Ac., but 
when he is sued for that puipose without 
previous notice he will not be liable for the 
costs. Quinn A Fraser, 10 Q. L. R- 320, 
S. C. R:, 1884. 

167. Nor is the executor who has been 
appointed to replace another obliged to ac- 
count for the administration of his predeces^r, 
from whom only or his heirs ana successors 
an account of his administration can be 
demanded. lb. 

II. LlABILITT OP. 

168. In an action against an executor 
to accoimt, — Held, that executors are only 



[1] When all the pablicatioiui and advertiaementi 
reaiured by law upon the first writ have been duly 
published and made the execution of a writ of Vend 
Ex cannot be stopped by opposition nnless for les- 
sons subsequent to the prooesdingB }fj whioh the 
sale was stopped in the first instance and UMia 
judges order. 664 C. C. P. 
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iponsible far what they actually receiye and 
are not jointly and. severally responsible for 
each other's administration, but where they 
hare without authority acted also as tutor to 
the minori whose estate they administer they 
cannot chiafge interest on moneys expended 
in that capacity. Miller A Coleman j^L,C J. 
196, & 2 Q. B. It. 33, Q.B., 1881. 

169. Nor are they liable in the absence of 
proof of fraud for more than the amount 
actually realized from property sold in the 
eourae of their administration. Tb. 

ITdL Afittei agaioat the executors of the 
last wHl and testamemt of qbb J. F^kfUane 
legatees en reddiHon de compte and the case 
came up on a d^aU de eampie rendered by 
the defendants. Held, that joint testament- 
ary executors who haye taken undivided pos- 
session of tiie property of the succession are 
not only bound to render a joint account, but 
are obliged solidairement to the payment of 
the balance. Hoffman v. Pleiffety 7 Q. L R., 
126, S. a, 1881. 

IIL Pleading by when sumjconed en reprise 
d'instanob. 

171. Where a party summons executors, 6fi 
reprise d^insiance and files the will appointing 
tl^m as such, he is not obliged to prove that 
they have accepted the position, if they 
have only pleaded a dtfenae en fait, without 
specially denying that they have accepted. 
Priee & Hall, 1 Q. B. R. 233, Q. B., 1881. 

172. And where such executors have plead- 
ed a dtfenae en fait without complaining 
that there is already a judgment on a pre- 
vious demande en reprise d^insianee uncon- 
tested they cannot avail themselves of such 
irregularity in appeal. lb. 

IV. POWBRSOF. 

173. By the third clause of her will. H. M., 
the testatrix, disposed of all her property, 
moveables and ihmioveables, in &vor of her 
children as universal legatees. The legacy 
was subject to the extended powers of admi- 
nistration, conferred by the fifth clause of 
the wfll, (referred to in the statement of the 
case,) and idso to the power to alter the dis- 
position, in favor of the testatrix's children 
given by the same clause, to her husband 
H. L., the executor, and also by the will 
the executors were exonerated from the obli- 
gation of making an inventory, and rendering 
an account^ H. L., in his quality of testa- 
mentary executor and administrator to the 
estate of the said H. M.,endorsed accommoda- 
tion promissory notes, signed by C. L., one of 
bis children, and the << Molson's Bank " (res- 
pondant) as holder thereof for value, obtained 
judgment against both the maker and en- 
dorsery. An execution was subsequently, 
issued against H. L., es-qualit6, and certain 
real estate of the late H. M., which he de- 
tained in his said capacity was seized and 



advertised for sale. J. D. L. et dl., (the 
appellants) who were the only children of the 
deiendant H. L. and his wife, opposed the 
sale of the property seized on the ground 
that the said property was insaiBi8sabl& 
Held, reversing the judgment of the court 
below, 12 R.L. 61, & 4 L.N. 86, & 6 L.N. 364. 
that the endorsements were not authorized 
by the will, and that the clause in the will, 
exempting the property of the testatrix from 
execution, was valid and must be given effect 
to. Art. 972, C. 0. (1) Lionais & Molson's 
Bank, 10 S. C. Rep. 526, Su. Ct., 1885. 

V' Removal OP. 

174. An executor under a wiU made before 
the passing of the Civil Code may he removed 
from office for any of the causes stated in 
Art. 917 (2) of the said Code, and a sequest- 
red appointed to administer the Estate 
of the testator until the appointment of ano« 
ther executor. Howard & Yule. 25. L. C. J. 
229, <fc 4. L. N. 126. 8. C, 1881. 

175. Action for the removal of an execu- 
tion on the ground of incapacity and un- 
faithfulness in the fulfilment of the duties 
of his office and especially in lending to his 
son in law the sum of $12,938, without any 
security for the repayment of that sum at the 
time the loan was made, and for which he 
only received long afterwards hypothecary 
security said to be for the most part insuffi- 
cient and illusory, and which he has since 
released contrary to the interests of the suc- 
cession. It was further alleged that for many 
years defendant neglected to collect the inter- 
ests on the loan, and that in acting thus he 
was guilty of fraud and shewed himself to be 
utterly incapable. Plea that defendant's admi- 
nistration so far from being disadvantageous 
to the succession had been extremely profi- 
table, having in particular relaized a prqfit of 
$5,000 by the well timed saleof Bank of Mon- 
treal stock, a profit which the heirs would 
have lost if the sale had not then been made ; 
that the plaintiff had already instituted an 
action en reddttion de eompie i^ainst him 
which was still pending, and which had been 



[1] Athough the motive of the prohibition to alie- 
nate be not ezpreswd, and it be not declared under 
pain of nullity, or some other penalty, the intention 
oftheparty oisposingBafficeBtogiveit efiiect, nn- 
leas the expresaioiis are evidently within the 
limits of mere advice. When the prohibition is not 
made for another motive, it is iaterpreted as esta- 
blishing in favor of the party disposinK* and his 
heirs, a right to get back the property. 972 C. C. 

[2] If having accepted a testamentary executor 
tenise or neelect to act, or dissipate, or waste the pro- 
perty, or otherwise exercise his functions in sncn a 
manner, as would justify the dismisBRl of a tutor, or 
if he have become incapable, of fulfilling the duties 
of his office^ he may be removed by the Court ha- 
ving juziadiction. 917. C.C. 
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received ; that the loan comphiined of was 
perfectly safe ; that two of the plaintiffs had 
no interest in bringing the action ; that the 
defendant personally was quite solvent. Most 
of the allegations as stated were proved and 
the demand en destitution was rejected. 
Devine S Griffin, 4 L. N. 61, S. C, & 25 L. C. J. 
249, 1881. 

1 76. And the Court will not remove an exe- 
cutor from oflSce for an isolated act of mal- 
administration when it is proved that he 
acted in good faith and that no loss is likely 
to accrue to the Estate from what he did 
and that the administration of the executor 
was in all other respects most satis&ctory. lb. 

177. The defendant was sued as sole survi- 
ving; executrix of the will of the late J. 
R., m an action to have her turned out of 
the executorship and compelled to render 
an account of her executorship. The decla- 
ration charged that she had since her mar- 
riage been managing the executorship by 
attorney — ^namely by her husband — ^to whom 
in violation of law and of the will,she had given 
a power of attorney. The declaration accused 
the defendant of waste, improper charges 
against the plaintiff, for alleged expendi- 
ture and percentages ; also it charged that 
the defendants had contrived bonuses to 
themselves on leases granted to people, not 
statinff them to the plaintiffs in any way, so 
that plaintiffs only be came aware of it within 
the six months next before the suit; that 
the defendants had made an improper lease of 
some of the real estate for a mere nominal rent 
when a large beneficial rent was procurable, 
and even offered for it, &c. On the evidence 
the demand was granted and defendant 
ordered to account. Ross <fc Ross, 5 L. N. 
197, 8. C. 1881, & 7 L. N. 66, Q. B. 1883. 

178. The refusal of an executor to allow 
his co-executor to take an equal share in the 
management of the estate, his applying the 
proceeds of a cheque to other purposes than 
that for which his co-executor had signed it, 
his payment to himself of his own charges 
against the estate without the sanction of his 
co-executor, and his enmity to the univer- 
sal legatee, are sufficient erounds of removal, 
under articles 917, (1) and 285C.C. (2) SeedSc 
Tait. 9. Q. L. R. 145. S. C. R., 1883. 

179. Where a testamentary executor has 
been removed from office by a final judgment 
he will not subsequently to sucn judgment 
be permitted to inscribe in Review from a 
iudgment dismissing an action brought by 
him in his quality of executor. Ross dt 
Sweeney^ 7 L. N. 346, S. C. R, 1884. 



[1] See h^fra. 

[2] The following persons are also exclnded from 
tutarahip, aad even may be deprived of it, when 
they have entered apon its duties. 

1. Persona^ whoae misconduct Is notoriooa ; 

2. Those whose administration exhibits their in- 
aapaeity or diahooMty. 886 C. C. 



VI. Rights OP. 

180. An executor has a right to claim inte- 
rest on all interest bearing debts paid by him 
in the interest of the minor to prevent the 
sacrifice of the real estate. MUler d: Coleman, 
25 L. C. J. 196, Q. B., 1881. 



EXEMPTIONS. 

I. From bxbocttion. sec EXECUTION, 

II. Fbom taxation, see TAXATION. 
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I. CONSTrrUTIONALITT OF AOT IMPOSING STAMPS 



ON. 



181. By the Quebec Act, 43 & 44 Vict., 
cap. 9, sec. 9, it b enacted, '< That a duty of 
ten cents, shall be imposed, levied and col- 
lected, on each promissory note, receipt, bill 
of particulars, and exhibit, whatsoever pro- 
duced, and filed before the S. Ct., the C. Ot., 
or the Magistrates Ct., such duties payable in 
stamps." The Act is declared to be an amend- 
ment and extension of the Act 27 & 28 Vict, 
cap. 5. <' An Act for the collection by means 
of stamps of fees of office due, and duties 
payable to the Crown, upon law proceedings, 
and registrations." By sec 3, S. S. 2, <' the 
duties levied are to be deemed to be payable 
to the Crown." The appellant obtained a 
rule nisi against the prothonotary of the 
Superior Court of Montreal, for contempt in 
refusing to receive and file an exhibit unac- 
companied by a stamp as required by the 
Act. Upon the return of the rule, the Attor- 
ney General of the Province obtained leave 
to intervene and show cause. Held, reversing 
the judgment of the Court of Queen's Bench, 
(1) that the Act imposing the tax in question 
was inter vires, the tax being an indirect tax, 
and the proceeds to form part of the oonsol- 
idated revenue fund of the Province for gene- 
ral purposes. Reed & Mousseau, 8 8. C. 
Bep. 408, Su. Ct, 1883, & 8 L. N., 50 P. C, 188&. 

II. PRODUOnON OF. 

182. The intervening party taking up the 
fait et caused the defendants pleaded to the 
action. The articulations of facts had been 
filed and the case was inscribed. The plain- 
tiff produced at enqudte without previous 
notice an exhibit allied in his declaratioiu 



(1) ftL. N.8P7. 
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Tlie intervening party when the case came 
up for hearing moved tol reiect the exhibit 
as leaving been'irregularly hied. Held th&t 
as the intervenant had produced his pleas 
and articulations he was too late to take ex- 
cepticm to the production of the exhibit. 
FUion & CorHveau. 7 Q. L. R. 66. 8. C, 1880. 



EXPENSES, 



I. Of elections See ELECTION LAW. 



EXPERTS. 

L RSFBBBNCB TO AOOOUNTANTS. 

183. Lian action to recover moneys alleged 
to have been paid to respondant as his share 
of certain supposed profits which appellant 
alleged afterwards proved to be losses the 
Court may without tiie consent of the parties 
refer the matters in dispute to an accountant^ 
when the Court is of opinion that the evi- 
dence adduced is contradictory and unsatis- 
factory. CanadA Paper Company & Banna- 
tynt, 26 L. C. J. 124. Q. B., 1881. 



EXPLOSIVES SUBSTANCES. 

1. Act resfbotino See C. 48 and 49 VIC. 
CAP. 7. 



EXPROPRIATION. 

I. Costs where contested. 

II. Fob railways. 

QI. Powers of Municipal Corporations 

WITH REGARD TO. 

I. Costs where contested. 

184. In a matter of expropriation, where 
1600 was awarded by jud^ent in excess of 
that offered by the Commissioners, the attor- 
ney's bill was taxed as in a first class case in 
the Superior Court. Chaee in re, 5 L. N. 119, 
S. C. 1881. 

II. For Railways. 

185. Proprietors have not the right to re- 
tain the ownership, of land, marked on plans, 
as provided, by-law, for railway purposes, and 
they have no alternative but to accept the 
Compensation finally awarded, and decided 
upon. Bank of Hoehelaga ^ Montreal Bail- 
wa^ Company, 12 H. L. 575, S. C. 1882. 

186. But if the proprietors cannot refuse 
to transfer their property, and give up pos-. 



session of it to the railway, much less can 
they do so, or reclaim possession of the pro- 
perty after they have volimtarily allowed 
the Company to take possession and to lay 
their track on it, and the only thing they 
can legally ask is the compensation which 
is supposed to represent it, and the only 
recourse which the creditors of the proprie- 
tors have, is against such compensation. lb. 

III. Powers op Municipal Corporations 
with regard to. 

187. Article 407, C. C. (1) does not impower 
a Municipal Corporation to expropriate the 
property of individuals for public purposes, 
without first determining a just and equit 
able indemnity. Dupraa <k Corjforation d? Ho- 
ehelaga, 12 R. L. 35, S. C. 1881. 



EXTRADITION. 

I. Amending Act, C. 45 VIC. CAP. 20. 

II. Evidence op oppencs. 

III. Grounds op. 

IV. Law OP. 

V. Liability to. 

VI. PrOOP OP THE OPPENCB. 

VII. Warrant op arrest. 

II. Evidence op opfenoe. 

188. An afiGidavit sworn to before a com^ 
missioner of the United States^ proved to be 
a magistrate having authority m tlie matter 
according to the law where taken, may be 
received, if properly proved, as evidence 
against the prisoner on proceedings for extra- 
dition, and provided there has been adduced 
legal evidence applicable to the case and pri- 
soner has thereon been committed for extra- 
dition, ajudge on an application for habeas 
corpus will not be disposed to weigh or appre- 
ciate that evidence with a view of giving the 
prisoner the benefit of a doubt as to its pre- 
ponderance. Phelan Exp,, 6 L. N. 261, Q^B., 
1883. 

III. Grounds op. 

189. The petitioner had been arrested in 
Quebec on the 16th June, 1884, on a warrant 
of arrest under the Extradition Act of 1877, 
for an alleged forgery, and applied to be libe- 
rated on the ground that he was not guilty 
of any offence for which his extradition might 
be demanded. The proof established that the 
accused had signed as President of the 
Second National Bank of New York eight 
cheques for amounts varying from $95,000 to 
$200,000, and bearing various dates from 25th 



[1] No one can be oompe^led to give up his pio- 
p^ty ezoept for pablic umity, and in consideranon 
of a just indemmty, previously paid. 407 C. C. : 
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September, 1883, to Idth May, 1884. None 
of these chequeii were given for the legiti- 
mate busineBs of the bank, but were for the 
benefit of the accuaed, who made false entries 
in the books of the bank and issued << slips " 
and *^ tickets " for the bank's employees in 
order to conceal his defalcations. Moreover, 
the bank was to the knowledge of£. in an 
insolvent condition when these cheques were 
given, and in the evening of the 13th of May, 
1884. E.'s resignation as president was 
hanaed to the directors, the last of the che- 
ques in question having been drawn by him 
on that day and paid before three o'clock by 
the bank. In addition to this evidence the 
prosecution produced true copies of five 
indictments of "the grand juiy of the city and 
district of New York, retummg trues bills of 
forgeries in t&e first, second and third degrees 
under the laws of New York. It was pre- 
tended by the prosecution that these indict- 
ments were admissible as evidence as '< state- 
ments on oath " under the extradition Act 
of 1877, sec. 9. (1) Held that these indict- 
ments could not be accepted aa prima facie 
evidence of the commission of an extradi- 
table offence, and that the acts proved in the 
present case did not constitute a forgery. 
Eno ezp. 7 L. N. 360. S. C, 1884. 

IV. Law OF. 

190. On a demand for habeas corpus by a per- 
son committed for extradiction on a charge of 
passing counterfeit money.- JTisZd that since the 
Imperial order in councU of 28th December, 
1882, published in the Canada Gazette of 3rd 
March 1883, the operation of the Imperial 
extradition Act of 1870 has been suspended 
in Canada, quoad the extradition of fugitive 
offenders from the United States, and the Do- 
minion Act. 40. Vic. Cap. 25, is applicable in 
such case to the extent at least of the extra* 
dition arrangements in force with that coun- 
try. Phelan Exp. 6. L. N. 261. Q. B., 1883. 

191. And an alleged irregularity in the pro- 
ceedings for his arrest cannot on an appuca- 



[1] Depositions or statements taken in a foreign 
state on oath or on aflirmation where affirmation is 
allowed by the law of the states and copies of such 
depositions or statements, and foreign omificatesof 
or judicial docnmentg stating the fiiict of oonvictiim 
may if duly authenticated be received in evidence on 
proceediiijOpB under this act. 

2. SucD papers ^all be deemed duly authentica- 
ted if anthenncated in manner provided for the time 
being by law or if authenticated as follows ; 

[oT It the warrant purports to be signed by or the 
oertincate purports to be certified by, or the deposi- 
tions or statements or the copies thereof purport to 
be certified to be the originals or true copies by a 
jud^B, magistrate or officer of the foreign state ; 

rF| Ana if in every case the papers are autheutica- 
tea by the oath or affirmation of some witnen^ or by 
beii^ Bttled with the official seal of ^the minister oi 
justice or some other minister of the foreign state ; 
of which 8^ the judge shall take judicial notice 
without proof. C. lO Vict. Cap. 26. 



tion for habeas corpus avail a prisoner com- 
mitted for extradiuon. It is sufficient that 
being under arrest before proper authority 
a case has been made out against him to jus- 
tify his commitment. lb 

V. LiABiLrrr to. 

192. On a demand for extradition, the war- 
rant was in the following words : — ^That J. C. 
£., late of the city of New-York, in the state 
of New-York, one of the United States of 
America, is accused of the crime of forgery 
and of the felonious utterance of a forged 
authority and order for the payment of money, 
within the jurisdiction of the state of New- 
York, one of the United States of America, 
to wit : for that he, the said J. C. £., on the 
seventeenth day of January, in the year of 
Our Lord, one thousand, ei^t hundred and 
eighty-four, of the said city of New- York, 
with intent to defraud and with intent to 
conceal a misappropriation of money, feloni- 
ously did draw, make and sign a certain order 
and authority for the payment of money, com- 
monly called a cheque, dated at New- York 
aforesaid, the day and year last aforesaid, for 
the sum of one hundred and twenty five tnou- 
sand dollars for and on account of the Second 
National Bank of the city of New-York, and 
falsely pretending to so draw, make and sign 
said cheque as president of said Bank, l£e 
whole without lawful authority or excuse ; 
And further that the said J. C. £. afterwards 
to wit : at the sud city of New-York, on the 
da^ and year last aforesaid, feloniously did, 
ofl^r, utter and dispose of and put off a cer- 
tain order and authority for the payment of 
money, commonly called a cheque, dated at 
New York aforesaid, on the day ana year last 
aforesaid for the sum of $125,000 witli intent 
to defraud, drawn, made and signed for and 
on account of the said Second National Bank 
of the city of New- York, by said J. C. E. who 
falsely pretended so to dr^w, make and sign 
said cheque as president of the Bank, the 
whole without lawful authority or excuse, and 
with intent to conceal a misappropriation of 
said last mentioned sum, delivered the said 
Bank cheque to G. & R., the payees therein 
named, mm whom he obtained thereby 
money, value or credit in the sum of $125,000 
named in the said bank cheque, and who 
thereupon endorsed the said bank cheqiie 
and by means thereof, thereupon at said city 
of New-York, obtained from said Seoond 
National Bank the sum of $125,000, named in 
the said bank cheque and thereupon J. C. £. 
with the intent to defraud and to conceal the 
said misappropriation of the money of the said 
Seoond National Bank, did make and cause 
to be made &lse entries in the accounts and 
book of accounts of said Second National 
Bank, whereby it was made to appear that 
the said sum of $125^000 had been loaned or 
advanced by said ^cond National Bank to 
said G. & R. and F. S. S. ; whereas in truth 
no loan or advance haa been made to them 
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or either of then\ by said Second National 
Bank, but the said sum of money had been 
nusappTopriated by said J. C. £. and did with 
like mtent to defraud and conceal said mis- 
appropriation of money wilftilly omit to make 
true entries of the said bank cheque, or of the 
■aid sum of money for which said baxik cheque 
was so drawn in the accounts or book of 
accounts of the said Second National Bank, 
kept by him or under his direction, he, the 
said J. G. E., well knowing the said last men- 
tioned cheque to have been so drawn, made 
and signed. Held, maintaining the action for 
M>ea8 corpus and dismissing the demand 
for extradition, that where the demand for 
extradition is for forjgery, the offence must be 
that recognized as forgery by the Imperial 
Extradition Act of 1842 -, that according to 
that Act, forgery is the making or altering of 
Hrriting so as to make the writmg purport to 
be the act of some other person which it is 
not, and not the making of an instrument 
which purports to be what it really is, but 
which contains false statements and there- 
fore Halse entries in the books of a bank by its 
cashier do not constitute the offence of for- 
eeiy according to the Extradition Act of 1842. 
Eno Exp,, 10 Q. L. R. 194, S. C. 1884. 

VI. Proof of the offbnce. 

193. Copies of the indictment and of true 
bills found by the grand jury of the State of 
New York cannot be admitted in Canada as 
primd facie proof of the offence on a demand 
for extradition. Eno Exp,, 10 Q. L. R. 194, 
S. C, 1884. 

VIL Warvlast of arrbst. 

194. Prisoner was arrested in Quebec on 



the warrant of M. C. in his quality of Jus- 
tice of the Peace for the Province, 
charging certain persons, among whom the 
name of the prisoner was not included, 
with bringing and having in their possession 
in Canada, money which had been feloniously 
stolen and obtained by them in New-York. 
On a petition for Habeas Corpus, the prisoner 
swore that he was first arrested on a steam- 
ship, in the harbor of Quebec and asked to 
look at the warrant. On doing so he found his 
name was not included iii it and informed 
the constables. On looking over his baggage 
and papers, they became convinced that that 
was the case and deliberated him with an 
apology. Next morning they returned and on 
the strength of a telegram which they pn>- 
duced again arrested him on the same war- 
rant. The petition for Habeas Corpus, on this 
ground was granted, but as soon as the pri- 
soner was liberated he was again arrested on 
a new warrant issued in Montreal and endor- 
sed by the Judge of Sessions in Quebec. On 

a second petition for Habeas Corpus, Held 

that under the consolidated Statute of Lower 
Canada. Ch. 95, S. 11, (1) that after having 
been liberated under the act of Habeas Oor- 
pus, a prisoner could not be arrested again 
on a new warrant, charging him with the 
same offence. Eno ezp, 10 Q. L. R. 165,0. 
B. 1884. 



(1) '*No penioii delivered or set at laive upon 
Habeas Corpus, shall at any time thermfter oe agaiu 
imprisoned or committed for the same offence by any 
authority whatsoever, other than the legal process 
and Older of the Court wherein he is booxm by reooe- 
nizance to appear, or other Court having juzismc- 
tion of the cause. 
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FABRIQUES. — 5«e CHURCH 
FABRIQUES. 



FACTORIES. 
L Aoff HBPBomre iS^ Q.48. Viot. Cap. 32. 



FACTUMS. 

L Coir OP 8u APPE AL. 
H Ih sxtibw See BSVIEW. 



FAILLTTES See INSOLVENCY. 



FAITS ET ARTICLES See PROCE 

DURE. 



FALSE ARRESr. 
I. DAJfAGXS fOK See DAMAGES. 



FALSE PRETENCES See CRIMINAL 

LAW. 



FAMILY COUNCIL. 
L Composition of See TUTORSHIP. 



FEAR. 



I. CoimucTS WDUOBD BT See CONTRACTS. 



FEES. 

I. Of BAiiLXPfs £^ B AILIFF& 

U. Of ottabduns See GUARDIANS. 

III. Of LAWTBB8 See ADVOCATES. 

IV. Of pubuo offiobbs to pat pbbobntaob 

TO OOVBBHMBBT. 
I. Of BAILIFF. 

1. Hie fees of a bailiff in a suit, except 
where they are taxed against the adverse 
|Mriy and distraction given to the attorney, 
belong to the bailiff himself and if the 
elient pays them to his attomev, he will be 
liable to p«y them again to the bailiff. ThS- 
rsMc A Gfien, 7 L. N. 7, C. C. 1883. 



II. Of GUARDIAN. 

2. Where an official goardian is ohanged 
for a volmitary guardian^ the Hormer cannot 
refuse to transfer the thmgs seised until his 
fees are paid. Duroeher A SaraulU 7 L. N. 
96, S. C. 1884. 

rV. Of PUBUO OFFIOBBS TO PAT PBBOBXTAQB 
TO OOVBBNMBNT, fM Q. 45 ViO. CaP. 17. 
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I. AoT RBSPBOTiNo See Q. 46 Viot. Cap. 29. 

II. LiABiuTT FOB See MUNICIPAL CORPO- 
RATIONS. 

m. PbBSOBIPTION of ACTION AGAINST COBPO- 
BATION FOB DBFAULT TO KBBP IN BBPAIB See 

MUNICIPAL CORPORATIONS FENCES. 



FERRY BOATS. 

I. LlABIUTT OF PBOPBIBT0B8£^e« CARRIERS 



fid£i COMMIS. 

I. TbaNSFBB OF PBOPBBTY HBLD BT See 

TRUSTS. 



FINAL JUDGMENT. 
I. What is See REVIEW. 



FINES. --S** PENALTIES, IMPRI 
SONMENT, &c. 



. FIRE. 

I. In lbasbd pbbmisbs See lbssob & lbssbb. 

IL Insubanob against See INSURANCE. 

UL Rights of tbnant A bubtbnaxt whbbb 
pbbmisbs abb dbstbotbd bt See LESSOR k 
I^SSEE bights of sublbssbb. 



FIRE ARMS. 

I. Amending act See C. 45 Viot, Cap. 39. 



FIRE INSURANCaS. 
I. Claim undbb poucy of See INSURANCE. 
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I. IKSPW3TI0H OP See INSPECTION LAW. 



FISHERIES. 

L AHtfVAL aiUITT TO AOTBOltiUD. CaP 45. 

ViOT, Cap. 18. 
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FIUkUDl M0t 

FOBBIGN ENLISTMSNT Wl\ 

I. Arrbst uwdbr. 

3. Iiitheca8eofthe^to%a(U]>ig.337-18>, 
the experts zaacle ih^ir award and on an 
objection by an applicant, it was held that 
dainageB m detention under tbo Forewn 
EnlisSnent Act most be restricted to we 
natural and proximate consequences of it, 
and damages remote and consequential would 
not be allowed. TheAfik^ in re, 7 Q. L. R. 
1, V. A. C. 1881. 



FORESTS. 
L PRarBcnon op See WOODS St FQRB8TS. 



FORFBITDRE. 

I. Sharks in banks k oompanibs Su BANKS, 
COMPANIES Ac. 



FORGERY. 

I. Undbr bxtradition act See EXTRADI- 
TION. 



FORTIFICATIONS. 



FONCTIONNAIRES CIVILE See 1- ^^ bbspbctino. C. 45 Viot., Cap 16. 

CIVIL SERVANTS. 
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AnuLTBRATieN OP See ADULTERATION OF 
FOOD. 
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FRAIS DE GESINE. 
I. In CASB8 OP 8BDU0TI0N See SEDUCTIOK. 



FOOTPATHS. 

h Damaobs POR See DAHAOBS. 
IL LiABiLrrr for See MUNICIPAL CORPO- 
RATIONS. 



FOKBCLOSUREl— Sw PROCEDURE. 



FOREIGN C0>IPANI£8. 

I. iftp».T9 04Tii^wvwTT, tftooars. 



FRANCHISE. 
I. Act RBSPBoriNQ See WUBCHOS UkW. 



FRAUD. 

I. AOOarTANOB OP 80C«BS4^«2( IROVOS^Btf 

IL Bills obiaikbd bt. prato. H4J n tqcp 

BTBN IN TBB ^ANDS OP A TBAHrDWWl ilJIlM 
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VL Saub AxntUMD ton aoai not avfbot 

H f K W aifi Oi GIYEN TS GOOD FAITH BT FUBCHAIBB. 
I. AOOBFTANOa OF SUOOBaSION HTDUOBD BT. 

4. A. who htd a okhn agtiiult the hiiOlv6nt 
fl*tst«of]>rB.pux«hMeda rig^t of ^^cttAo- 
tiOQ, Which Dr B.had lit the th&eof hia death 
in a eertain jideee of land atid In drddr thait 
B. «l diy (the f^BtfOndetits, Dr. B'$. ohfldreH) 
wh0 were perfe^ttjr dblvent^ should accept the 
8aocenlo& of Dr B. A catued, t6 he prepiflki'ed 
a deed of AssignnfeAt by a Ndtiteyoi this 
right of redemption to B. et al,who a f&w 
days after the death of their father, had 
been induced for a sum of 9^ to consent to 
leceiTe this right of redemption. The No- 
taiy, who prepared the deed without the 
knowledge of B. et al, returned it to A. tel- 
lizig hhn that he did not like to receive the 
deed becanse he believed that in signing it 

B. et aly made themselves heirs of Dr B. ana 
besides he believed that if B. etal, knew 
that in signing the deed they accepted the 
succession of their father^ and were respon- 
sive for his debts, they would not sign. 
AiKrther notary residing at a distance was 
sent for by A. to whom he gave the deed as* 
prepare^y and the notary then went to the 
rendenceof B. et al, read the deed to the 
parties, and without any explanation what- 
ever passed and executed the deed of cession 
whereby B. et aJ, became responsible for the 
debts of their &ther. There was also evidence 
thatB. et al, had done some conservatoiy 
aQts and acts of administration for their 
mother, but it was not proved that in any of 
these transactions they had taken the qua- 
lity of heirs. Held that the acceptance of an 
idaaivent succession, is null and df no effect, 
when it is the result of deceit and oovrupt 
practices, artifices and fraud. That as A. m 
thfta case obtained the signataaree of B. et al, 
to the deed in ouestionby fraud the latter 
sfatmld not be Durdened with the debts of 
tteir msolvent fiftther. AyotU ds A>tieX^,6 
L. N. 26 A 3 <i B. R 123, Q. B. 1882, A 9 8. 

C. ICep. 4eO, Su. Ct. 18%. 

n. BiLLB OBTAinED BT FBAUO MAT BB VOID 
Of TRB HAHSS OF A TRAlCSFttBtf^ tittFbttB 



5. When the transfer of a note by endo^ 
seoient is made before maturity, but the 
eridence shows that ihe note was obtained 
from the maker by fraud eoid that the holder 
waa aware of the fraud, the case does not 
ooane within the rule laid down in C. C. 2287, 
O) the onus of showing that he is in oood 
faith fiJls upon the holder. Sponger et aax- 
ter, 6 L. N. 413, Q. B. 1883. 

nL CoKTBAon nrouoBD bt. 

6. In an action to set aside an inventory and 
partage on the ground of fraud. — Held that 
the met that a minor was represented at an 



inveiiioiy and paHaM hy her ttttor, hbt 
&ther, who had aedifiiciing interelBt, "vMs ifOt 
ground for setting aside the partage at the 
mstance of a thixd party, when the minor who 
has since become of age makes no complaint 
hi Mftpebt ther^f. ^arleboU k ChttrwdUj 
26 L. C. J. 364, Q. B. 1882. 

7. And where such action is brought by a 
member of thefanuly who formally consented 
thereto the burden of proof is on the plaintiff 
to show that his or her consent was impro- 
perly obtained, and narole testimony is admis- 
sible <te the part m the defendant to repel 
verbal proof of fraud* fiddite^ by iheplaiAtiff, 
and in the case in question there wasiio 
fhkud proved. lb. 

IV. In TRAysAOTioir. 

8. Action to set aside a deed of transaction 
by which the plaintiff desisted from a judg- 
ment in her fiivor and ceded and transferred 
to the defendant all her ri^ts in the succes- 
sion of her brother. Plamtiff alleged eramUj 
error and fraud. She contended that she was 
intimidated by her husband, who was on the 
point of leaving the country with another 
woman, into passing this deed^ with the object 
on hispart of procuring for hun the money to 
run off with the other person, and that the 
money was not paid to her but to her hus- 
band. Held that the alle^tion that she did 
not get the money was disproved. She got 
the money and gave it to her husband, and 
having done so, she could not have the deed 
set aside without bringing back idl she had 
received under the terms of the deed. Char' 
leboU dt CharleboU, 26 L C. J. 378, Q. B. 1882. 

V. SaLB ANNltLLltD FOR DOBS NOT AFFECT 
HTP0THB08 OIVBN IN GOOD FAITH ttt FVBOmMk. 

9. The question was whether the annulling 
of a sale for simulation or fraud with r^ebt 
to the rights of creditors of the vendor, 
aAbcted the hypothec gjlVeh by the purchaser 
V^ a lender in good faith. The saHe by P. V. to 
C. N. of date 26th May 1880. was annuQed 
^t frauV^ and also the donatidh of date ^th 
^Mkl^ 1880 by C. N. to J. C. A. Should t^ 
h^mOieo by A. to R D. who was in good^th 
«t(ibr the same fate? It was so hdd'by &e 
Court below according to the nuudm rMoZtf^> 
jure dantU reaolvitur jue ae^ieniii. Hdd 
that the annulling of a sale for fraud does not 
invalidate a hypothec given previously by 
the purchaser to a lender in good faith. Nar- 
ma%din S NomMndia^ 5 L. N. 250 k 27 
L. C. J. 45, 8. C. R. 1882. 

VI. Salb obtained bt. 



10. A sale obtained by fraud is nnU ^ 
action in rescission will he not only a^pdnat the 
person committing the fraud, but against the 
third owner in gtm fidth, to whom Art 2085 
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C. C. (1) doeB not apply. Ligh^all v$. CkrS- 
<t€fi,llR.L.402,dC.1882. 



FRAUDULENT PREFERENCE See 
SECRETION. 



(1) The notice received or knowledge acquired 
of an onregiBtered rixht belonging to a third party 
and subject to reg&txation* cannot pngudioe the 
rights of a subsequent purchaser for wuable consi- 
deration. whose title is duly registered, except when 
such titik is derived from an insolysnt trader. 2065 
CO. 



FREEMASON. 

I. To FALBBLT GALL ▲ PBUON WHO.U ▲ OAK- 
DIOATB AT AH BLBOHON IS A LIBBL. 

II. The plaintiff, a French Roman Catholic 
on the eve of an elootion, in which he was a 
candidate, was falsely charged, in the defen- 
dant's newspaper, with bemg a freemaaon. 
The charge was calculated to ii\jure and did 
injure the plaintiff's candidature. ffM that 
he was entitled to damages and $400, allowed. 
Lareau A La Minerve, 6 L. N. 156 and 27 
L, C. J. 337, 8. C. 1883. 
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S46 GAMBLINa TRANSACTN. 
GAMBLING TRANSACTION. 



I. Aorioir lOK mombt lbntin. 

EL Atvaobmbnt of moitbt dub vor 

III. What is. 

1. AonON f OB MOKBT LBNT QT. 



1. Lo demandeur aprts une nuit paas^e A 
joaer anx cartes avec le d6fendeur et iin tiers 
se reiira du jeu vers les sept heures du matin. 
Qaelqaes instants aprds le d6fendeur ayant 
perdu ce qu'il avait d'argent sur lui et 6tant 
endett^ de $25 envers le tiers se leva de 
table, emprunta da demandeur qui 6tait 
re8t6 dans le m&ne appartement, la somme 
de $50 avec laqueUe il paya ce qu'O avait 
emprunta, il continua & Jouer et perdit le 
reste. L'acticm du demandeur Ait im astumv- 
mU pour argent prdt§. Le d6fendeur pUida 
par exception, et pr6tendit que c'6tait une 
dettedejeu qui tombait sous Tartide 1927 
C. C. et que, par consequent, le demandeur 
n'ayait pas abaction. Meld, Qu'un pr^t d'ar- 
gent^t par une personne qui a ce8s6 de 
jouer, k un des joueurs qui continue peutdtre 
recouvrg en loL Que toute personne qui 
n-est pas int^ress^ dans le jeu est consid^iS^e 
oomme tiers auquel Particle 1927, C. G.(li, ne 
s'applique pas. Ameste is Latreillef 7 L. N. 
326, C. C, 1884. 

II. ATTAOmaHT OP MONET DUE FOR BET. 

2. The plaintifis were judgment creditors 
of B. H. B. P. made certain bets with the 
garnishee on the result of the EngUsh 
Epsom Derby, which he won. The plaintiflEs 
attached the amounts so due, and ^e gar- 
mshee declared in Court that they owed the 
money and intended ta pay the bets, ffdd, 
that a judgment crednor has the right to seize 
in the nands of third parties the amount of 
bets which they haye lost to the defendant 
and .which th^ are ready and willing to pay. 
MeOibban A Brand, 7 L. N. 228,8. CT 1884. 

nL Wbat n. 

3. A sale of goods fi>r future deliveiy admit* 
tedhr made without any intention on the part 
of the seller to deliver, or on the part of the 
purchaser to receive delivery of, and on the 
understanding that the parties should settle 
with each other at the period fixed for deli- 
very by the one partv paying to the other the 
diflference between tne price of sale and that 
which mi^t prevail at the period fixed for 
delivery, is a mere nmbling transaction and 
therefore illegai, null and void. Shaw is Ca/r- 
to-, 26 L. C. ^161, 8. C, 1876. 



(1) Therftisnorifthtofsotioiifor thereoovsiyof 
BMBsy cr any other thing claimed under a giming 
cootaet or a bet. But u the numey or thing have 
been piid by the losing party, ho cannot reoover it 
back ualssi hand be proved. 1087C.O. 



GAZETTE OFFIOIBLLE 846 

^ Where a person had transactions with a 
stock broker, for the purchase and sale of 
stocks on his account, and it was perfectly 
understood between the parties that the 
operations were fictitious, and that there 
would be no delivery of the stocks, but merely 
a settlement of the differences of price. — HM 
that this was a gambling transaction, and 
that the consideration of a cheque given to 
the broker in the course of such transactions 
was illegal, and an action wUl not lie to reco- 
ver the amount thereof. Ftnwiek & Ansell, 
5L.N.290, S.C. 1882. 

5. A customer deposited money with a 
broker to be used as ^'margin" in buying stock 
for speculative purposes. No delivery of the 
stock so purdiased was intended, the bro- 
ker's instructions beinff to realize as soon 
as a small profit could be made. In conse- 
quence of a declination in value, and the 
margin being thereby exhausted, the broker 
at one time sold stock at a loss. Heldf that no 
action would Ue by or against the broker,under 
such circumstances, the contract being a 
gaming contract. Allison S McDougMy 27 
L C. J. 355 and 6 L. N. 93, 8. C. 1883, A Mac- 
DougaU dt Demers, (1) 8. C. <i& Q. B., 1886. 



GAME LAWS. 

I. Aot covobrniho £n0« Q. 45 Vict, Cap 15 ; 
▲KB 0,47 VigtCap25; AirDQ.48. ViotCap12. 



GAOLS. 

L EMPLOTMSirT OF pusoiTiKs See C 4849 
ViOT, Cap 81. 
n. MAiNTBirAHOB OF £fso Q. 46 Vio, Cap 15. 



GARDIEN— &^ GUARDIAN. 



GARANTIE-J^<?e SURETYSHIP. 



GAS. 



Inspeotioh OF SeeC. 47. Viot, Cap. 35 ao 
C. 48-49 Viot, Cap 69. 



GAZETTE OFFICIELLE— Sw OFFI- 
CIAL GAZETTE. 



GIFTS— &« DONATION. 



(I) UBTsported. 
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L TMnonov or Aaie CRDONAL LAW, 
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I. jai4LBi>vSeefiALE. 



GOODWILL. 



L Ikcluj 
IL Saui or. 



L IflOLIXBaBIKAOK HAW. 



6. OMeof J%onasoii.<lt JfedkiimoM. (Iii%. 
342^ aoB&aami m Appwl. 26 L. C. J^ 321. 

IL Sau or 

7. The defendant sold to the plaintiff, by 
deed of date February 5, 1 880, a certain stock- 
in-trade and business which he had been carry- 
ing on, together with the property in which 
it was situated, and among other things stip- 
ulated as IMlows : bo, LeM J. J. 90U9 une 
pinmlii4de*q9infte]^ia»tr9s eourantpipur ehor 
que infraetUmf pramet et s^mgage d ne point 
tenir a ton compte s^i-mctgastn. hangar d ou 
comptoiTf en la paroUee de Sie-Jeanne de 
NeuvUlef en auiant et au»H longtemps que It 
dit M. T, B, iimdra magoHn dans Ift maieon 
et amiree bdiUem que h Mt M. /. /. M vend 
eejouTf cependant il sera Msible am dit M, 
/. J. de vmdre-d^ lafarimeetuxmmrekemde et 
haulangere de Ste- Jeanne de NeuviUe ou des 
autree par&iseeSf de cammercer sur les hois de 
e rde, de le vmuhre d qui que ee eoit d Ste- 
Jeanne de NeupHJejet au cae ot Uplairaitau 
dit M.J.J, de payer V achat de son boie de 
eardepar les mayens de bons il sera alors 
chliaiei eiengage d les €no«3f«r ou mqgasin 
dtt mt V. T. 5.^ pourvu cue ee dernier luipaie 
une eommission sembUMe et aussi Heoie qne 
eeUe paMf4epar les antres marehands du lieu. 
The derandant set his brother in law up in 
business in premises immediately opposite 
the fismer ones in whixsh the pUuitin ii0w 
w», sad drew on him iha 5ofu or ordonibr 
goods in payment of his bord wood, instead of 
on the plamtifl^ who had gone into partner- 
ship witn another. Held that the olause quoted 
didinot ooniam A.sato of the .goodwOl, and 
I^IainUff hayi]ig.entBiBd iitto partncnv&ip with' 
anotheTi the •cNSfenctaflt ^ww tmefer no obliga- 
tion to send the new finn his business. Ber- 
trandS Julien, 7 Q. L. it 268, S. C. R. 1881. 

8. Aoticm for breach of contract arising out 
oiul^cigaOMiSLat^B Tiuuiinwr Hio de- 
fendant by deed of sale of date 11th March, 
1882| been then a flock manufacturer, eofa 
with promise of warranty to "* ' "*■ — '^^ 



mov edbi cB In the 'Heloiji of defendml^ No. 
564 Uniliam street, together with the good- 
will of business of wooLitak wmatdmMna^ 
which deCmdanikwi oaiiiedton Jbr saate 
time. Theooosideration was^/)QQ« Itwaa 
well understood between the puties that the 
defendant should aoi oit?«D]r Moomtibr the 
space of five yean from date of deed enter 
into the jiiau& a fau wL.or mi» or hwinees 
or beinftartwiin wool Ank to the dolri- 
oMnt^nd injury 4tf^tid pbdntiff. The oom- 
pkoBt was that ainee the said dale the defen- 
danthed oontinuBd tomanutetora iook 4o 
the damage of pkiutiff. The pretemnm 4if 
the-delsBdant was that he had neither mM 
JMNrmanu&otured flock. 1. The artiele ne- 
nuSMturrd by deiSuidant was obtained by *n 
ptoeeaa diflferent from that praduciiig flook ; 
Z The article produced by detadaat wae 
eompoeed of dmesent eleasenta } 3. It was 
nei called flock ; 4. It waa:iziiich more ooatly 
than floek ; 5. it serred an entirely diffe- 
rani; piorpose fnm flock. Tte defendsnt 
admitted that flock and wooHbatts or oaaied 
shoddy are two artftdea fesentUing eeoh 
oiher a ffent deal, and that in pasdng them 
froai hand to.hand it ia difficult todistiBguirii 
them. Per curiam — ^The Court is satisfied 
that the article produced by the defendntt, 
comes from theiartiele^producedbytheplaiii- 
Ufff and that defendant cannot produce hie 
article, call it woolbatts or what you please, 
without producing the article made byphiin- 
tiff, the business of which and the good will 
of which was sold by the defendant fbr-a sum 
of ^,00Q. The Court therefore thinlar that 
the action of plaintiff is well fbonded. Oth 
teUi A Opopvr, 6 L K. :»2, 8. C, 1883. 
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C. 46 Vict., Cap. 5. 

ni. DbPARTMBNT of the iKTlSm, JH5 C 46 
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aUASDIAN. 



GUNPOWDER. 
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QVAELAKTBS&See ACTION bn cul- 

BAiran, SUBBTTSHIF, WAB- 

BANTY. 



GVABDIAN. 

L Dunss OF. 
IL Fbxsqp. 

III. LlABILITT OF. 

IV. Rights of. 

I. DOTIBS OF. 

9. A gaardian who has left the effects 
seized, in the possession of the defendant 
win be held responsible for them, even if 
they have been disposed of in the interval 
by authority of justice, in a case against a 
person other than the defendant, but resi- 
ding with him. CourvUle d: Bourdrias, 28 L. 
C. J. 165, S. C. R. 1883. 

10. And a guardian who produces the ef- 
fects seiased wSl be liable for their deterioration 
or any damage caused to them by his fault 
during his guardianship, and will not be dis- 
chaiged therefrom, unless he makes good to 
the plaintiff the value of such deterioration. 
Ibid. 

11. A guardian of goods seized in execu- 
tion is not guilty of contempt of Court for 
having refused to comply with an interlocu- 
tory judgment appointing a new guardian 
and ordering him to deliver the goods seized 
to such new guardian, when before service 
upon him of such judgment the first guardian 
has been served with a number of saisie or^ 
titSf «fter judgment attaching these goods in 
his hands. MerchanU Bank ^f Oanada & The 
Montreal P. S B, Railway uompany, 6 L. N. 
229, S. C. R. 1883. 

IL Fkbs of. 

12. Where an official guardian was appointed 
and afterwards the defendant obtained 
permisaian to appoint a voluntaiy guardian 
m his place, and served an order on him to 
deliver up the things, which he reftuedto 
obey without being £st paid his fees a rule 



for contempt was made absolute against him. 
Duroeher i Sarault, 7 L. N. 96, S. G. 1884. 

13. A guardian furnished by the defendant 
is not entitled to fees, and cannot be taxed for 
them on the proceeds of the sale. Whitehead 
it Dtibeauj 10 Q. L.R. 162, S. 0. R. 1884. 

IIL LlABIUTT OF. 

14. A guardian who has not received regu- 
lar notice of the day, hour, and place of sale 
is not in liftult for not producing the effects 
when called upon to do so, and where he in- 
vokes such excuse at the time of sale, though 
insufficient if he has received notice, it cannot 
be made the foundation of a condenmation 
to imprisonment, in default of nroducing the 
things or paying the money. MeManamif 4b 
BoUclair, 10 Q. L. R. 134, S. C. R., 1884. 

IV. Rights OF. 

13. The plaintiff was appomted guardian 
of certain moveables on the defendant in a 
cause. An opposition having been filed by 
the wife of the eaiei all the things were sold 
by her pending the opnosition. Some of them 
having been purchased by the present defen- 
dant. The guardian himself was cognizant of 
U^e sale of the things and assisted in delivei- 
ing them, supposmg that the opposition 
would be maintamed. The opposition lumng 
been on tbe contrwy dismissed^the guardian 
was caUed upon to produoe tne things and 
then took a revendication to reooveF thea 
from the purchaser. Heldf distinfliishing 
the case from Moiean S Roche (1), that the 
guardian could not recover. Dupiir€ d DHh 
fiMU. 8 Q. L. R. 333, S. C, 1882. 

lo. A guardian of moveiable property un- 
der seisure cannot prevent the sale oi the 
things until he is paid his fees of ffOifdian- 
ship. UonetU & IP Amour, 12 R. L. 418, C. C, 
1883. 



GUNPOWDER. 
I. Stokags of, see LICENSE LAW. 
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353 HABEAS CORPUS- 



HARBOR DUES. 354 



HABEAS CORPUS 

1. br CIVIL OASES. 

II. Right TO. 
I. In gttil cases. 

1. A writ of habeas corpus will lie to libe- 
rate a defendant arrested under a writ of 
capias where want of jurisdiction in the 
Court issuing the writ of capias or of author- 
ity to the baiUiff to make the arrest ap- 
pears upon the face of the proceedings. Mc- 
Neiee A Ross. 9 Q. L. R 64. S. C , 1882. 

n. RiOHTTO. 

2. The Court of Queen's Bench has no re- 
viaory power, except by way of appeal, over 
the proceeding of the Superior Court, and it 
cannot, on an application for habeas corpus 
examine into proceedings of the Superior 
Court in order to see whether a warant com- 
mitting a person to jail for rebellion a justice 
in a civil suit, requires him to pay in order 
to get his discharge, a sum greater than he 
was condemned to ^ay by a judgment of the 
Superior Comrt. Pollock Exp. 5. L. N. 293 
ind2.Q. B. R.60.Q. B.,1881. 

3. The Court cannot &iterfere on a writ of 
habeas corpus with the question of costs. 
Jones Exp. 1. Q. B. R. 100 Q. B., 1881. 

4. And if a warrant of commitment shows 
that there was a conviction the Court will 
not grant a habeas corpus for a mere omis- 
sion or defect in the recital in the commit- 
ment of the terms of conviction, imless the 
conviction is brought before the Court by 
means of certiorari or it is shown why this 
cannot be done. lb. 

5. A drl, aged 15, was placed in the house- 
hold of a farmer by the manager of the 
** Knowlton Distributing Home. '* Soon after- 
wards the manager applied for a writ of ha- 
beas corpus in order to procure the restora- 
tion of the girl to her charge. The &rmer, 
by an amended return to a writ, declared 
that he did not detain the girl, wno was at 
liberty to go where she pleased. The girl 
herself, when examined by the Judge, stated 
that she was happy and contented where she 
was, and would prefer remaining there to re- 
turning to the Home. No specific reasons 
were stated in support of the application 
except that it was for the wel&re and bene- 
fit m the child that she should be removed, 
and that the farmer with whom she had been 
placed was about to go to the United States. 
The latter statement was contradicted by 
affidavit. HieM, that under the circumstan- 
ces the Court would not, on a writ of habeas 
corpusj the object of which is the protection 
of personal hberty, make any order of a na- 
tve to exert coercion, but would leave the 
mmor to follow her own inclination in the 
matter. Regina dt McConnelL 5 >L. N. 386. 
S. C, 1882. 

& The petitioner applied for a habeas corpus, 
Ue^gthat the petitioner isinfoimedana has 



every reason to believe that a warrant for his 
apprehension as a fugitive has been issued in 
the district of Montreal and has been entrust- 
ed for execution to the high constable of the 
district, Mr. A. B. That petitioner has been 
detained in custody at the city of Quebec, 
since the thirty-first ultimo, on two separate 
unfounded charges of having brought stolen 
money into Canada. That petitioner is advised 
that he has a right to be brought under the 
said warrant of apprehension, as a fugitive, 
before any one of your honors who is author- 
ized to act judiciidly in extradition matters 
at the city of Quebec, where petitioner now 
is, and that the said warrant should com- 
mand and he is informed does command 
the said high constable for the district of 
Montrecd, charged with the execution thereof 
to bring your petitioner before the judge who 
issued the said warrant, or some other judge 
under the Extradition Act 1877 to be further 
dealt with according to law; that your peti- 
tioner has not committed any offence against 
the laws of Canada, and he is advised and 
believes that he has not committed any 
offence for which he can be lawfully extra- 
dited or surrendered to the United States of 
America as a fugitive from justice. Held that 
under the circumstances that the law may be 
imperative on the Judge to grant the writ, 
and ihakt the officer charged with the warrant 
was bound to return it before the Judge as 
soon as the writ was served upon him. Eno exp. 
10 Q. L. R. 177, S. C. 1884. 



HABITUAL DRUNKARDS. 

I. License law amended with respect to, 
see Q. 48 Vic, Cap. 8. 



HARBOUR COMMISSIONERS. 

I. FOWBBS OF. 

7. Action to revendicate a quantity of wood 
The defendants pleaded that the wood had 
been placed on the wharves under their con- 
trol and as it obstructed the thoroughfare they 
had removed it as authorized bv their by-laws 
Nos. 42 & 43, and claimed a right of retention 
for their disbursements untO the pajrment 
thereof. Held that by the evidence there 
was an undoubted obstruction and the defen- 
duits had a right to remove it. Plea main- 
tained. Sleeth i The Harbour Commissioner s, 
4 L N. 2, S. C. and 126, S. C. R. 1880. 



HARBOR DUBS. 

I. Right to Wharfage. 

8. Question as to whether the owner of a 
wharf to which a vessel is mowed but the cargo 
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HEms. 



HOBSES. 
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of which is delivered into lighten (and not 
on the whari) is entitled to wharfiEige as well 
as to moorage. The defendant, master of the 
CzAB, a yessel engaged at Liverpool, by char- 
ter party to carry 500 tons of salt to (i^ebec, 
and there deliver it on to lighters at such 
wharf as should be indicated by the con- 
signees was sued for seven days moorage at 
|6.25| and wharfage of 503 tons of salt at 13 
cents per ton. Defendant offered $37.50. being 
moorage for six days and for the rest pleaded 
that he was not liable to pay wharf on 
cargo which did not touch the wharf, and 
that in any case the wharfiage was payable by 
the owner of the cargo and not by the boat. The 
evidence as to a custom of trade that the 
boat should pay both was conflicting. Held 
in Review, reversing the judgment of the 
Superior Court, that wharuge was not due 
on a cargo transferred to lishters and not 
delivered on the wharf, and that a custom of 
trade to the contrary to be binding should be 
uniform, universal, known and established 
by long usage. Forest S Berensiein, 8 Q. L. R. 
262, 8. C. R., 1882. 



TSMSa^See SUCCESSION, WILLS. 

I. Action bt for Shark of oomtinubd Ck)M- 

MUNITY. 

'II. Pleading in aotion by. 

I. Action bt for sharb of oontinubd Com- 
munity. 

9. In an action against the second husband 
of Plaintiff ^8 mother, after the death of the 
latter, for a division of the property of the 
continued community. — Held that in conse- 
quence of the fiulure of the mother to make 
an inventory of the property of the commu- 
nitv, which had existed between her and their 
father, who died on the 14th June 1832, intes- 
tate leaving the plaintiffs, then minors, as 
his heirs at law, and her remarriage with 
defendant, without a contract of marriage on 
the 19th March 1840, a tripartite community 
of property was formed between defendant, 
the mother and the plaintiffs; Almour vs. 
Ramsay^ 26 L. C. J. 167, S. C, 1881. 

10. And the inventory made by the defen- 
dant, after the death of his wile, although 
made ostensibly of the community between' 
him and his wife, was a good and legal inven- 
tory of the triparte community, notwithstand- 
ing, there was not really any property belong- 
ing to the first communitv. lb. 

II. And the fact that the plaintiffs had not 
up to and at the time of the making of the 
inventory, made any demand of continuation 
of community, did not prevent their making 
such demand by the action. lb, 

11. Plbadino in action by. 

12. Petitory action claiming a quarter of 
the property described as belonging to the 



heir of her fiftther. Defendant pleaded that 
he had acquired all the property of plaintiff's 
mother, who had sold it to him, one half as 
belonging to her, and the other half as tutrix 
to the plaintiff and her brother ; that the 
plaintiff's mother was since dead, and the 
plaintiff was bound to guarantee him in the 
possession of the property. Plaintiff answered 
that she had renounced the succession of her 
mother, and defendant replied specially that 
Plaintiff, on the contrary, had meddled in 
the succession, and had appropriated some 
of the property of the succession, and the 
renimciation was consequently without effect 
He also demurred to the answer of plaintiff 
on the ground that the renunciation should 
have b^n set up in the declaration, and not 
by special answer. ^^^ dismissing the 
demurrer, that the plaintiff was not obliged 
to set up her renunciation of the sucoeasiim 
and the special answer was perfectly good. 
Guay & Carauy 7 Q. L. R. 217, S. C, 1881. 



HIGH SBAS. 

I. Trial of obimss oommittbd on, see CRI- 
MINAL LAW. 



HIGHWAYS— See MUNICIPAL COR- 
PORATIONS, ROADS. 



HIRE— &^ LEASE. 

I. Of work, see MASTER AND SERVANT. 



HOLIDAYS— 5e« VACATION. 



HOMESTEADS. 

I. Provision for, see Q. 45 Vior., Cap. 12. 



HOMOLOGATION. 

I. Of report of distributioit, Su DISTRI- 
BUTION. 



HOBSBS. 

I. DifiBASB IK. 

II. Liability for aociobnts to in stalls, 
see DAMAGES. 
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HYPOTHEC. 



HYPOTHEC. 
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I. DlSBAfiBSIH. 

13. In ft case ariaixig out of the sale of 
horse, — Beldf that rot or tick in a horse, cons- 
titutes a vice rffihtbitoire and a breach of wai^ 
ranty. DroUt is Lafenxtrt, 12 R. L. 359 Q. 
B., 1879. 

14. And the disease called Uictisse consti- 
tutes a vice redhibitoire. Oosselin d: BriseboiSy 
12 R L. 366, 8. C, 1879. 

15. But the disease called boiiih'e inter- 
mittente is not a vice redhibitoire. Lenoir Jt 
Mmdevilk, 12 R. L. 369, 0. C, 1880. 



HOUSE OF COMMONS. 

I. Act to pbotidb for the apfointment of ▲ 
DiPUTT Spbakbb, see C. 48-49, Vict., Cap. 1. 

II. Rbprbsentation IX, see C. 45, Vict., 
Cap. 3. 



HOUSES. 
Imaae Ain> HIRE of, see LESSOR AND LES- 



HUSBANDS.— Sw MARRIAGE, &c. 

I. Liability of when carrtino on business 
iir NAjtfE of wife. 

16. A capias was issued against the defen- 
dant, B. F. fi., on the ground of secretion. It 
was alleged that the defendant had been 
doing business, at St. Johns, P. Q., under the 
name of B. & Co., and had made promissory 
notes in the name of the said firm, on which 
there was a balance due of $704.67 that he 
had secreted his effects, &c. The defendant 
in his petition to quash the capias, denied 
the miUdng of the notes, but did not produce 
any affidavit to show that the signature was 
forged. He pretended that he was merely 
acting under a power of attorney from the 
registered firm Of B. A Co. A. H. who consti- 
tuted the registered firm of B. & Co., was 
examined, and stated that she signed the 
notes, and that the signatures were in her 
own handwriting. Held, that the person 
regLstered as the firm of B. & Co. was merely 
tipriie nom, for the defendant, who was the 
actual owner, of the business. Capias main- 
tained. Qraham dt Bennett. 6 L. N. 298, S.C, 
1883. 



HUISSIBRS— See BAILIFFS. 



HYPOTHEC. 
I. AonoK ON. 

IL BT A PBBSON WHOSE TITLE 18 AFTEBWABDa 
ASMUULED. 



III. Cannot be tbansfbbbeo from one olaim 

TO ANOTHER. 

lY. Delaissement. 

V. DiSOHAROE OF. 

VI. Illegal registration of. 

VII. Llabiutt of Legatee for. 

VIII. Liability of Tiers oiTENTEUR. 

IX. Misrepresentations in 5^0 DAMAGES. 

X. On property transferred. 

XI. Priority of. 

XII. Proceedings under when ownership is 
uncertain. 

XIII. Proof of insolvency of mortgagor. 

XIV. Registration of. 

XV. Rights of creditor. 

XVI. Rights of tiers DiTENTEURS. 
XVU. What is. 

I. Action on. 

17. In an action in declaration of a hypo- 
thec against the tiers Menteur of an immo- 
veable property the defendants pleaded 
that when they purchased they were shown 
a statement between their immediate ven- 
dor and plaintiff; which plaintiff had acknow- 
ledged to be correct and had signed, and 
which showed a balance due of $1442,43 and 
which had since been paid. Held on demur- 
rer to be a good plea. — Dubuc & Kidston. 
7 Q. L. R. 43, 8. C, 1881 . 

18. And in another case. — Held that in a 
hypothecary action it is not necessary to spe- 
cifically allege but it is necessary to prove 
that the person creating the hypothec was 
proprietor and had the power to grant the 
mortgage. Union Bank is Nutbrotony 10 
Q. L. R. 287, S. C, 1884. 

IL By a PERSON WHOSE title is afterwards 

ANNULLED. 

19. The question was whether the annull- 
ing of a sale for simulation or fraud with res- 
pect to the rights of creditors of the vendors 
affected the hypothec given by the purchaser 
to a lender in good faith. The sale by P. 
N. to C. N. of date 26th May, 1880, was an- 
nulled for fraud, and also the donation of 
date 28th May 1880, by C. N. to J. C. 
A. Should the hypothec by A. to R. 
D. who was in good faith suffer the 
same fate ? It was so held by the Court 
below according to the maxim, resoluto 
jure daniis, resolvitur jus accipientis. Held 
that the annulling of a sale for fraud does 
not invalidate a hypothec given previously, 
by the purchaser to a lender in good faith. 
Normandin S Normandin, 5 L. N. 250, and 
27 L. C. J. 45. S. C. R., 1882. 

HI. Cannot be transferred from one claim 
to another. 

20. In 18^9 N. B. gave to F. G. three obli^ 
tions with hypothec on the property sold in 
the cause and in 1870 transient to him in 
payment among other things of these oblijni- 
tions constituted rents due to him by dine- 
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rent penons amoanting to 88 annually or a 
capital of $1468. By this latter deed 6. re- 
served the rights of hypothec previously 
granted and renewed them to guarantee the 
pasrment of the constituted rents. In 1878, 
O. sold the rents to the defendants for $1347 
payable in $200 cash and annual payments of 
$200, for which he transferred to defendant 
also the hypothecary rights he had acquired 
against N. B. In the meantime N. B. had 
given to defendant, in consideration of a life 
rent, the very property he had thus hypothe- 
cated. G. died and the property was sold in 
the hands of defendant. The certificate of 
the registrar returned as due the hypothecs 
which N. B. had given to G. and as they were 
prior to the rights of N. B. for his hfe rent 
the prothonotary collocated the executors of 
G. who took all that was remaining after the 
payment of the preferential claims and left 
nothing to B. for his hfe rent. B. contested 
the certificate on the ground that the hjrpo- 
thec which he had given to G. were not a 
guarantee of the price of the rentes, for 
which he had only that given subsequently 
by the defendant, and as the property had 
in the meantime passed to defendant the 
executors of G. could only rank after him B. 
Held, that a hypothec cannot be transferred 
to a later claim to the prejudice of interme- 
diate creditors. Dorval & Bourassa, 8 Q. L. K. 
218, S. C, 1882. 

21 . And where on the constestation of a collo- 
cation it appeared that the contestants trans- 
ferred to the plaintiff collocated certain hypo- 
thecary claims without reserving or men- 
tioning the priority which they set up for 
other claims retained by them, the effect of 
which was to lead the plaintiff to believe that 
the claims so transferred to him would rank 
first. Held, under article 2048 0. C. (1) that 
contestants had forfeited their right of pre- 
ference. McCall& Bonacina, 5 L. N. 215, 
S. C, 1882. 

IV. Dblaissehent. 

22. Opposition alleging — ^that the defendant 
having been sued hypothecarily as the d^ten- 
teur actuel of the lot of land seized in this 
cause made a dilaissement in due course of 
law ; that the opposant was appointed curator 
to the delaissement so made -, and that by rea- 
son of the premises the proceedings for the 
sale of the said lot on the part of the present 
plaintiff ought to have been taken against the 
opposant as curator to the dSlaissement, and 
not against the defendant who had made the 
dilaissement. FUdntifi' contested on the 
ground that it did not appear that the oppo- 



(1) The creditor who expressly or tacitly consents 
to the hypothecation in favor of another of the immo- 
veable hypotheciU;ed to himself, is deemed to have 
ceded to the latter his preference, and in such case, 
an inversion of order takes place between these 
creditors, to the extent of their respective claims ; 
but in snch manner as not to prejudice intermediate 
creditoTB, if there be any. 2048 C. C . 



sant was sworn as curator, as well as other 
objections against the appointment of the 
defendant. Held, that (^though the dHaU- 
semeni leaves the dehussant the right to 
resume the property at anytime before the 
sale on paying the plaintiff suing, and also 
the right to receive any surplus that the sale 
of the land may produce, after the payment 
of the legal daims, yet that the deUuMioni 
cannot be considered a legitime contradieteur 
in any proceeding to bring the property to 
sale, and a creator having a judgment 
against the delaissani ought to cause it to be 
declared executory against the curator before 
causing the real estate dSlau9i to be seized. 
Couture & Foumiery 7 Q. L. R. 27, & C. R., 
1880. 

V. DiSGHABGB OP. 

23. R. sold to appellants a piece of real 
estate. They paid a portion of the price, leav- 
ing $20,000 secured on the property, payable 
in ten years, with interest. This balance R 
gave to McGill College, and appellants 
accepted the transfer. Appellants then sold 
the unmoveable to B., who bound himself 
personally to pay the debt, and the property 
remained hypothecated to secure the debt. 
B. then exchanged the property with the 
Seminary for cmother property ; and as the 
property coming from appellants was mort- 
gaged as well for the balcmce of the original 
price (the $20,000 made over to McGill Col- 
lege) as for the extra price B. agreed to pay, 

B. hypothecated to the Seminary the property 
they gave him in exchange. B. then sold to 
S. the property he had acquired from the 
Seminary. The Seminary became parties to 
the last deed, and discharged B. of his per- 
sonal liability to them, and accepted S. in his 
stead. Subsequently the rights of McGill 
CoU^e devolved on one C. who notified 
the seminary of the transfer. Interest 
on the $20,000 fell due, and as it was not paid 
by any of the parties personally liable, 

C. sued the Seminary hypothecarily. The 
Seminary paid the debt, and were subro- 
gated in the rights of C. They then 
sued the appellants who pleaded as an 
answer to the demand the discharge of B. by 
the Seminary. The question was as to the 
effect of this discharge. Held that the action 
of the Seminary should be maintained. Re- 
ford & Le8 Ecclisistiques du Siminaire de 
Montr M, 6 L. N. 27, & 27 L. C. J. 1, Q. B , 1882. 

VI. Illegal registration of. 

24. The plaintiff purchased a property in 
the parish of Boucherville, on the 21st Octo- 
ber 1879, and on the 29th registered his deed. 
On the 14th August 1880 the defendant regis- 
tered a hypothec which he claimed to have 
on the property. Held that the defendant 
was liable to pay to plaintiff $240 damages 
caused thereby and that the registration was 
nuU and void and ordered to be erased. Dai- 
gneault & Demers, 26 L. C. J. 126, S. C. 1881. 
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VII. LlABIUTY OF LSOATEB FOR. 

25. Action by the transferee of a hypothec^ 
granted to one, J. P., deceased on an immo- 
Teable property in the City of Montreal, 
against the executors of the Estate of the 
mortgagor also deceased, the mortgagor by 
will bequeathed the property hypothecated 
to the appellants as legatees, by pai*ticular 
title and the executors being sued on the 
mortgage, were protested by the heirs, not 
to pay the mortgage out of the general es- 
tate, notwithstanding a clause in the will by 
which they, the executors, were directed by 
tiie testator, to first pay all his just debts &c. 
The executors thereupon called in the parti- 
cular legatees, en garantie. Issue that the 
particular legatees took ii^e legacy subject 
to the incumbrance upon it, and that they 
and not the general legatees, were liable for 
the hypothec in question. Held that under 
Arts, 741, 875. 889. C. C, (1) the particular 
legatees were liable. Harrington & Corse* 26. 
L C. J., 79. Q. B. 1882. 

2^. But reversed in Supreme Court, a ma- 
jority of the Court holding that the univer- 
sal legatees were liable, where the burden 
was not expressly thrown on the particular 
legatees by the terms of the will, tb, 9. S. C. 
Rep. 412 Su. a., 1883. 

27. But in another case. JSTeZd—Que le 16ga- 
taire particulier, en Tabsence de demande 
de reduction par les cr^anciers du testateur, 
n'est ni tenu, ni oblig6 au paiement des det- 
tes de cehai-ci, pas m#me de celles dues par 
hypothdques sur les immeubles, i lui legu6s, 
et que le Mgataire universel, est seul tenu et 
oblige au paiement des dites dettes. Penis- 
sen & Penisson 9 Q. L. R. 122. Q. B., 1883. 

28. £t que le 16gataire particulier qui paye 
rhypoth^ue grevant Timmeuble qui lui a 6t^ 
legue, est subrog6 de plein droit aux droits 
du cr^ncier qu'u a paye. lb. 

VIII. Liability of Tiers Detexteur. 

29. The holder of a property against which 
proceedings were taken, and which was dis- 
troyed by fire pending the proceedings, would 
be held Uable for the loss unless he can prove 
unavoidable accident as in the case of a lessee. 
Pi/cm & Brunette, 12 R. L. 74, S. C, 1881 . 

IX. Misrepresentations in, see DAMAGES 
FOR False Imprisonment. 

X. On Property transferred. 

30. In May 1868, one H. R., gave a mort- 
gage on a property which he never possessed 
IB owner, but only as occupant by permission 
of the Crown, in virtue of a location ticket 
which he shortly afterwards transferred to 
the auteur of respondent. Held that the 
hypothec was worthless, but even if it was 
▼and, it was prescribed by a counter posses- 
sion in good faith of upwards of ten years . 
Pocottdi Rickaby, 1 Q. B.R. 311,Q. B., 1881. 



XL Privity of. 

31. The plaintiff was the universal legatee 
of her husband whd by deed of 7 May, 1872, 
sold the immoveable in question to one D. 
from whom it was acquired by the defendant. 
On the 31st December, 1872, D. hypothecated 
the property in favor of contestant and the 
hypothec was registered on the same day. 
The sale from plaintiff's husband to D. was 
not regstered until 15th September, 1879. 
Plaintms were collocated in preference to 
contestant, that is to say. the vendors claim 
under the sale of May, 1872, registered 15th 
September, 1879, was preferred to the hypo- 
thec granted and registered the 31st Decem- 
ber, 1872. Contestants claimed that the 
bailleur defends claim of the plaintiffs, not 
having been registered within tlurty days, and 
the h}rpothec of contestant having been regis- 
tered first, the latter should be preferred. 
Held following Pacaud & Constant (1) that 
until the registration of the vendor's claim 
the piirchaser was ' not in a position to grant 
a hypothec, and consequently the vendor's 
claim must be preferred, though rerastered 
after the thirty days. Chritien & Clou tier, 
7 Q. L. R. 81, S. C, 1881 . 

XII. Prooeeoinos under whbrb ownbr- 
ship is uncertain. 

32. The plaintiff having a privileged claim 
for arrears of assessments on lot 593, St. Ann's 
Ward, Montreal, commenced proceedings by 
petition for its sale imder article 900 C. C. P. 
(2) alleging that they had done all diligence 
to find the owner. Defendant came in as 
owner and claimed the land, alleging that he 
had always been the known owner of it and 
was so named in the livre de renvoi of that 
ward. The Court found this to be so and 
that the City having made their requite in 
chambers, instead of the Court, the proceed- 
ings were null. City of Montreal d: Loignon, 
4 L. N. 386, S. C, 1881. 

XIII. Proof OP 'insolvency op hortoaoor. 

33. Contestation of the collocation for the 
amount of a mortgage granted by defendant 
April 28, 1880. The bank contested the col- 
location on the ground that at the date of the 
mortgage defendant was notoriously insolvent. 
Held, that though defendant's position about 
that time was doubtfiil, the proof of notorious 
insolvency was insufficient. La Banque Jac 
ques-Cartier & Meunier, 4 L. N. 213, S. C, 
1881. 



(1) II Dig. 650-51. 

(2) When the owner of an hypothecated immo- 
veable is unknown, or uncertain, the creditor, to 
whom the capital or two years of the interest ; (or 
two years of arrears of any constituted or otiier rent) 
secured by such hjrpothec is due, may present a peti- 
tion tothe Superior Court praying for the sale of such 
immoveable. 900 C. C. P. 
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XIV. Heoistration of. 

34. The defendant by marriage contract 
undertook to hypothecate the first land he 
might acquire, to secure to his wife the 
amount of down stipulated in the marriage 
contract. He acquired land, and a creditor 
registered a judgment against the property. 
Subsequently notice was given to the Kegis- 
trar by the defendant, that he had bought 
this land with a view to subject it to a hypo- 
thec for the amount of the wife's dower. 
Edd^ that the notice created no hypothec 
whatever, and the wife's claim to priority 
over the judgment creditor's registered claim 
was rejected. Parham <k Marichaly 6 L. N. 
54, S.C.,1882. 

35. Where the widow of the late seignior 
of Lachenaie was collocated on the report of 
distribution of the proceeds of a part of her 
late husband's estate for moneys coming to 
her under her marriage contract and to se- 
cure which the said property was hypothe- 
cated. — Held that the registration of such 
hypothec after the publication of the notice 
of deposit of said ecidastre was valid and pre- 
served the hypothec so created. Chisholm 
& Pauzij 26 L. C. J. 162, S. C, 1882. 

XV. Rights of crboitors. 

36. The appellants being hypothcary cre- 
ditors of the defendant on whom the uumo- 
veable in question was sold filed an opposition 
for payment in which they setup — the sale of 
the property by one D., to defendant j a hypo- 
thec fix)m defendant to them ; that the sale 
to defendant was made with warranty against 
incumbrances and that in good faith he had 
made improvements on the property to the 
extent of $3000, that at the time of the sale 
to defendant the property was subject to res- 
pondants claim for which defendant was not 
personally liable, and they the appellants had 
a right to exercise the claim of their debtor 
for improvements in default of his doing so. 
They then prayed for a ventilation, and for a 
collocation on account of the amount due 
imder the obligation, on the sum to be esta- 
blished by the ventilation as the amount of 
the additional value given to the property by 
the improvements. Heldy reversing the judg- 
ment of the Court below and maintaining 
the opposition, that the opposants were enti- 
tled to rank for the claim of their debtoi*, un- 
der the circumstances, even though imregis- 
tered. Compagnie deprit et erSdit Foncier 
k St. Germain, 26 L. C. J. 39 and 1 Q. B. R. 
192. Q. B., 1881. 

37. Where the holder of an hypothecated 
immoveable is personally responsiole for the 
debt, it is no bar to a direct action against 
the debtor that the creditor has previously 
obtained a judgment en declaration d'hjrpo- 
thdque, under which the debter has aban- 
doned the immoveable ; even though the pro- 
perty has not been discussed, and the credi- 
tor can recover by direct action the costs 



occurred in the hypothecary action, as well 
as his debt. Newton & OnUt^ 6 L. N. 107^ S. 
C. 1883. 

38. A hypothecary creditor may invoke the 
prescription required by his debtor as to muni- 
cipal taxes, notwithstanding the renunciation 
of the debtor. Le9 Oommuzavren d'Ecole de 
St'ffenri & Deimarteau, 6 L. N. 82, S. C. R- 
1882. 

39. A hypothecary creditor is entitled to 
ask for a ventilation, where it appears that by 
taxing a number of lots en bloc, the taxes due 
on a much larger extent of property were 
imposed on a portion, the proceeds of which 
are being distributed. lb. 

40. Action to recover the amount of a 
hypothec for $882, with interest. The credi- 
tor had however^ insured the property for 
$800, had paid the premiums, and the pro- 
perty having been destroyed by fire had 
received the insurance money. Held that 
he was bound to credit the defendants with 
the amount of the insurance money, less the 
amount paid in premiums. Archambault A 
Lam^e, 5 L. N. 294 A 2 Q. B. R. 97, A 26 
L. C. J. 236, Q. B., 1882. 

41. Creditors who ask for the separation of 
an undivided property preserve their pri- 
vilege only by registration of their ri^ts 
within six months of the death of the debtor 
according to Art. 2066 C. C. Pangman d: 
Pauz€, 12 R. L. 440, S. C, 1883. 

42. One G., having obtained from R. a deed 
of sale of the latter's property, borrowed mo- 
ney from plaintiff and in security gave him a 
hypothec on this property. The deed of sale 
was subsequently set aside as being radically 
null by judgment in a suit brought by R. 
against G., but to which 0. was not a party, and 
R. again came into possession of hi« property. 
No proof was adduced in this case to esta- 
blish as against Plaintiff that the sale from 
R. to G. was null, and the defendant merely 
filed a copy of the deed and a copy of tiie 
judgment in the case of/?, v. (r., pronouncing 
the validity of that deed. Jugi, que le debi- 
teur ne repr^sente pas le cr6ancier hypo- 
thecaire dans les instances relatives aux bien &• 
hypoth6qu6s, et que la rescision prononcee 
centre le premier n'est pas chose jug^ 
centre le second. Ouellet A Rochette, 9 
Q. L. R. 289., S. C. R. 1883. 

XVI. RiOHTS OF TIBBS-DBTENTBUR. 

43. In an action against a tiers-dStenteur 
by a hypothecary creditor. — Held following 
Matte & Laroehej that the terms of Article 
2072 (1) of the Civil Code as to the righto of 



(1) The holder against whom the hjfpothecary 
action is brought may also demand that the sorren* 
der which he may be ordered to make, be subject to 
his privilege of heitkg paid, what has been enended 
upon the immoveable, either by himaftlf, or ay sack 
of the persons from whom he derives his clum as are 
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thetien-d6tenleurfor expenses and improve- 
ments were restricted, and referred only to 
necessary expenses and improvements of 
value. Brictnilt & Bricault, 11 H. L., 63, S. C. 
1881. 

44. The tiers ditenteur who has made im- 
provements on the immoveable h3rpotheoated 
cannot remove them after the judgment en 
dSelaration dhypoih^qae if by his title he is 
cha^i^ with the hypothec and obliged to 
pay the debt. SocUU de eonatruciion de 
MontrM & Deeauiele. 1. Q. B. R. 183. Q. B. 
1881. 

45. But an owner whose property is sold at 
the suit of his personal creditors has a right 
to take out of the proceeds of the sale as 
against the hjrpothecary creditors the im- 
provements and expenses he has made du- 
ring his possession, and with regard to them 
must be considered as a iters diienieur. Com- 
pagnie deprtiet Oridit Fancier & St, Ger- 
main, 1. Q. B. R., 192, and 26 L. C. J. 39. Q. B. 
1881. 



not personally bound to the payment of the hypothe- 
cazy debt, the whole in oonformity with the rules 
contained in the title of ownership, and with interest 
ftnm the day when such expenditures were liquid- 
dated. 2072 C.C. 



46. The defendant^ in making an abandon- 
ment, reserved buildmgs constructed by him 
on the property after the plaintiff got his 
mortgage. Heldy that the reservation had 
no effect, and that the removal by defendant 
of the buildings while the proper^ was imder 
seizure,, was a deterioration within C. C. P., 
646. (1) Oailloux <k Bureau. 7 L. N. 90, Q. B., 
1884. 

XVII. What is. 

47. Where two parties exchanged two lots 
of huid in the following terms : " Lesquels 
" morceaux de ierre sus-ichangis resteront 
'^ garants Vun de Vautre de la somme de quinze 
" cents piastres tel quHl eat d! usage en fait 
'< d^hangeJ'^ Held on contestation of a report 
of distribution to be a good hypotheque for 
that amoimt on the lot given in exchange. 
Caya & Tr%ist & Loan Company of CancuUi, 
1 Q. B. R. 10, Q. B., 1880. 



(1) The judCTieut debtor cannot nor can anjr other 
person cut timoer on the property seized, or in any 
manner deteriorate the same, on jgain of being im- 
prisoned for a term not exceeding six months, under 
a rule of Court or the order of a judge in vacation. 
C. C. P. 646. 
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ILLEGAL ARREST. 
I. Damaqbs fob, see DAMAGES. 



ILLEGAL ASSOCIATIONS. 

I. FROCEBDiNOft AGAINST, sec COMPANIES. 



ILLEGAL SEIZURE. 
I. Dajiaobs pob, see DAMAGES. 



ILLEGITIMATE CHILDREN. 

I. ClTSTODT OF. 

1. To an action by a mother as tutrix for 
aliments against the defendant, father of the 
child, the defendant pleaded that the plain- 
tiff was married and with the authorization of 
her hunband in consideration of the sum of 
$361.74 had discharged him from all respon- 
sibility for its future support, and also that as 
&ther of the child he was entitled to the pos- 
session and custody of it. Held, that in our 
law the authority of a father and mother of a 
natural child is absolutely equal, and when 
necessaiy the courts have discretionary 
authority in such matters, and may give 
the custody to the one or the other of them, 
as their conduct and circumstances may seem 
to justify. C6t€d! DenaulL 10 Q. L. R. 115, 
S. C. R., 1884. 



IMBECILES. 

I. LlABILITT FOR SUPPORT OF. 

2. La demanderesse, ayant, en vertu des 
(lispositionB sus mentionnees et de celles sus- 
transcrites, paye au Gouvemement $65.18 
pour la pension, k Tasile des alienes de Beau- 
port, pendant I'annee 1882, d'O. B., fils de la 
defenderesse, lui en reclame le rembourse- 
ment par Taction en cette cause. La defen- 
deresse a nie le droit d'action de la deman- 
deresse, et a plaide qu'elle 6tait incapable de 
payer une pension & son fils et qu'elle a, 
avant Taction, offert a la demanderesse de lui 
rembourser annuellement $32.59. Jug€f que 
)e reoours, que Tacte de Quebec, 43-44, Vic, 
cap. 14, donne aux municipalites contre les 
parents, oblige & la pension et & I'entretien 
des alienee^ pour la moiti6 qu'il les oblige 
de payer au Gouyemement de la pension, 
dans les asiles des alidn^s qui, avant leur 
intemat, avaient eu, pendant six mois, leur 
faidence dans les limites, ne leur confdre 
pas on droit nouveau, et ne fait que subroger 



les municipalites aux droits des ali^n^s contre 
ceux qui leur doivent des aliments. Corp, de 
VAneienne Lorette v. Voyer, 9 Q. L. R. 282, 
C. C. 1883. 

3. Que dans le cas ou le tribunal n'oblige- 
raitle d^biteur des aliments, qu'& reoevoir 
dans sa demeure, k nourrir et a entretenir 
rali6n6, la municipalite ne pent pas reoou- 
vrer plus que la valeur de cette prestation en 
nature. 76. 

4. Que le d6biteur des aliments ne peut 
pas opposer a la municipalite, qui a pay6 au 
Gouyem^nent, la pension d'un ali6n6, ^ue 
celui-ci n'avait pas reside dans ses limites 
pendant les six mois pr6cedant immediate- 
ment son intemat dans un asile. lb. 



IMMEUBLES. 
I. Possession of, see IMMOVEABLES. 



IMMOEAL CONTBACTS— Sc« CON- 

TEACTS. 



IMMOVEABLES. 

I. Attachment of before Judgment. 

II. Rights of Possessor in bad faith. 

III. Title to. 

I. Attachment of before Judgment. 

5. Immoveables cannot be attached before 
judgment, under C. C. P. 834, (1) CorbeU is 
CharbonneaUf 4 L. N. 277 & 12 R. L. 316, 
b. C. R., 1881. 

6. Remarks of Johnson, J., ui the jud^ent 
in Corbeil & Charbonneauj maintaining a 
seizure of real estate before judgment as 
above. 4 L. N. 60, S. C, 1881. 

II. Rights of Possessor in bad Faith. 

7. Petitoiy action to recover two pieces of 
land. Question as to the improvements 



(1) A creditor has a right before obtainingrjudg- 
ment to attach the \gooda and effeoU of his debtor. 
In the case of the dernier 4quip€ur, (2) In alllcases 
when as plainti£f» heproduce8;an affidavit establish- 
ing : that the defendant is personally indebted to 
him in a sum exceeding five aollara, tnat the defen- 
dant absconds or is immediately about to leave the 
Province, or is secreting or is abont to secrete 
his .property, with the intent to defraud this 
creditors, ana the plaintiff in jnrticular ; or that the 
defendant is a trader, that heis notoriooly insolvent, 
that he has refused to arrange wiUi his creditoTBi or 
to make an assiffnment to them, or for their benefit, 
and that he still carries on his business, and in either 
case, that the deponent verily believes, that without 
the benefit of the attachment the plaintiff will lose 
his debt or sustain damage. 834 C. C. P. 
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claimed by the defendant in possession. 
Held that the possesor in bad faith is entitled 
to set off the cost of necessary improvements 
against the claim for rents, issues and profits 
received by him during his possession. As to 
improvements not necessary, the proprietor 
has the option of keeping them upon paying 
the value or of permitting the possessor to 
remove them, which, however he may do 
only where they can be removed without 
iryury to the land. Wright d: Wright j 6 L. N. 
116, S. C. R., 18S3. 

III. Title to. 

8. To a petitory action to recover posses- 
sion of a lot which had been in defendant's 
possession for upwards of twenty years under 
a title granted him by mistake in description, 
and which he held in good faith during that 
time, believing it to be his proper lot, and 
made con .side i*able improvements on it up to 
the time the action was brought by the plain- 
tiff, his neighbor, claiming it as his. Held 
reversing the judgments, final and interlocu- 
tory of the Court below, tliat considering the 
good faith of the defendant, the time he had 
had the lot in his possession and the improve- 
ments he had made on it, that the action 
should have been dismissed. Lareau <t Dunn, 
7 L. N. 218, Q. B., 1884. 



IMPENSES-5ee HYPOTHEC, IM- 
PROVEMENTS, LEASE, IMMO- 
VEABLES, Etc. 



IMPERIAL ARMY ACT. 

I. Application of, in Canada, see MILITIA 
LAW. 



IMPORTS. 

I. Custom dubs on, see CUSTOMS. 



IMPRISONMENT. 

I. Act to authorize the transfer of pri- 
soners FROM ONE GAOL TO ANOTHER ON CERTAIN 

CONDITIONS. C. 47 VicT., Cap. 37. 

II. Act TO PROvmE for the employment 

WITHOUT THE WALLS OF THE COMMON GAOL OF 
PRISONERS SENTENCED TO BE IMPRISONED THEREIN 

C. 4849, ViOT., Cap. 81. 

III. Alimentary allowance. 

IV. CONTRAINTE PAR CORPS. 

V. For contempt. 

VI. Of persons seventy years of age. 

VII. Term of. 



VIII. Under capias, 9€t CAPIAS, ftlino 
statement. 

IX. With hard labor. 

III. Alimentary allowance. 

9. The petitioner, a bailiff, was in gaol for 
contempt of accoimt in selling goods under- 
seizure in spite of opposition filed to the 
seizure and an order from the prothonotary 
to suspend proceedings. He asked for an 
alimentarj allowance under C. C. P. 790 (1) 
and supported the application by an affidavit 
that he was not worth $50. Held following 
Or amp k Coquereau (2) and Vermetie & Fon- 
taine (3) that such a case did not come under 
the article of the Code. Leroux A Detlau- 
Tien, 12 R. L. 298 & 4 L. N. 256. S. C. 1881, 
and Maihieu & Tremblay, 4 L. N. 299, S. C. 
1881. 

IV. CONTRAINTE PAR CORPS. 

10. On a rule for contrainte par corps 
against a fol adjudicataire to compel pay- 
ment of the loss occasioned by a resale of the 
property. Held that neither personal service 
of the rule where the motion had been per- 
sonally served nor a description of the pro- 
perty we.-e necessary. Delisle & Souehe & 
Souche, 26 L. C. J. 162, S. C. ft. 1881 . 

] 1 . Demand for contrainte par corps against 
judicial sureties contested on the ground 
that there had been no commandement de 
payer and that the four months delay had 
not expired. Held that there had been com- 
mandment to pay by the seizure and sale of 
moveables under execution, while the four 
months delay only applied to tutors and 
curators in default. Dupras & Sauvi, 4 L. N. 
299, S. C. 1881. 

12. Imprisonment of a defendant con- 
demned to contrainte par corps for default of 
paying the amount of a judgment should 
take place in the district where the defen- 
fendant resides, and not in the district where 
the judgment was rendered. Lacoste & Cat- 
tagne, 11 R. L. 337, S. C. 1882. 

13. Contrainte par corps does not lie 
against a tiers saisi who having declared to 
owe nothing to defendant has been con- 
demned on contestation to return a piano 
which he purchased from defendant in mud 
of the creditors or pav the value,and neglects 
to do so. Racine & Kay, 2 Q. B. R 346, Q. B. 
1882. 

14. There is no right of imprisonment 
against the holder of an immoveable who has 
been condemned to give up possession of it 

(1) Anv person thus imprisoned, may upon peti- 
tion to tne Court or to a judge, previoiisiy served 
upon the creditor, and accompanied with an afBdafit 
that he is not worth fifty doUars obtain an order, 
commanding the creditor to pay him^ as an alimen- 
tary allowance, during the penod of his imprison* 
ment not leas than seventy cents, and not exoeeding 
one dollar per week. 79 C. C. P. 

(2) II. Dig. 864.11. 
(8) II. Dig. 864-10. 
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and render an account because he has not 
produced his account within the delay fixed 
by the Court. Crowley & Chretien, 11 R. L. 
375, S. C. 1882. 

15. Where damages had been rendered for 
injures personnelles, — Held following Barthe 
^ ^^9f (H Big. 366-21^) that contrainte par 
corps might be obtained on application 
subsequent to judgment, though not asked 
for by the declaration and that for a stun less 
than 200 livres. Ouellette & Valliires, 26 
L.C.J.391,C. C. 1882. 

16. Where a defendant and a guardian 
were ordered by a judgment in revendica- 
tion to deliver to the plaintiff the goods 
seized in the cause and refused to do so, and 
a rule issued against them, to which the de 
fendant pleaded that the rule had not been 
preceded by a motion nor had he had been 
called upon to show cause why the rule 
should not issue, nor was he in any case ya- 
ble to eanirainie par corps in the premises, 
and the gardien answered to the same effect. 
Htld^ discharging the rule as to the defen* 
dant without costs and confirming it against 
the guardian. Watzo & Labelle. 26 L. C. J. 
121.C.C.. 1882. 

17. Le aemandeur ay ant obtenu jugement 
centre la d^fenderesse et pris execution, elle 
s*est oppoB^e k la saisie en fermant les por^ 
tes de sa maison et refusant de les ouvrir. Le 
demandeur a alors obtenu contre elle une 
contrainte par corps, qu'il a fait ex^cuter, le 
12 septembre dernier par 1 'apprehension de 
la defenderesse et sa livraison au gardien de 
la prison de ce district ou elle est detenue de- 
puis. Elle a pr§sent6 deux requetes, une 
pour les aliments auxquels Particle 790 du 
Code de Procedure donne droit au debiteur 
incarc^re qui ne poss^de pas de biens au 
montant de $50 et Pautre pour son ^largisse- 
ment fondee sur ce qu'elle avait fait cession 
et abandon de ses biens. Jug^, — Que 
la oontrainte par corps n'est qu'un mode 
d'execution des jugements : Que le rebel a 
la justice, qui n'est que contrainte par corps 
jusqu'au paiement. a droit a des ^ments ; 
Que la cession de biens faite par le contraint 
par corps ne lui permet pas d'etre libere, 
&vant Texpiration de quatre mois accordes au 
cr§ancier pour la contester. Coii & Ver- 
melie, 9 Q. L. R. 340. S. C, 1883. 

18. Jug A — ^Que la condamnation par corps, 
pour torts personnels, est laisse d. Parbitrage 
du tribimal, qu'elle ne pent Stre prononcee 
qae lorsque les dommages accordes se mon- 
tent & $16.63f ou plus, et 4 mois apr^s la si- 
gnification au defendeur du jugement qui les 
•<:corde, et que son execution ne pent Stre 
ordonn^e que 15 jours apres le jugement qui 
la prononce. Nysted A Darhyson .9 Q. L. R. 
322. S. C, 1883. 

V. For contempt. 

19. A defendant who tmder pretence of 
desiring to make a settlement, induces a 
buliff charged with a writ of execution 



agains thim to refrain from making a seizure, 
and accompany him to the plaintiff for that 
purpose, and in the interval removes a por- 
tion of his goods, is in contempt of Court, and 
will be ordered to be imprisoned until the 
whole amount is paid. Ross & O^Leary, 6 
L. N. 173. S. C, 1883. 

VI. Of pkrsoxs sevbnty tears op aob. 

20. Where a person had been committed 
for making away with his goods to evade 
execution against thejn.-^Held that he was 
liable to imprisonment though over seventy 
years of age. Ross & O^Leary, 6 L. M. 241, 
and 27 L. C. J. 220 S. C, 1883, 

VII. Term op. 

21. On an application for a writ of habeas 
corpus. — Held, that the general rule, that the 
period of imprisonment in piu*suanoe of any 
sentence commences on and from the day of 
passing such sentence does not si^er excep- 
tion where the defendant \s allowed to go at 
large after sentence without bail and there- 
fore where a defendant was allowed to go at 
large until the term of the sentence had 
expired her coxhmitment subsequently was 
held to be illegal. Gervais exp 6 L. N. 116, 
Q. B. 1883. 

22. In a similar case the commitment was 
held good as the term had not expired when 
it was made. Hena^U Exp. 6. L. N. 121.Q. B. 
1883. 

IX. WiTB HARD Labour see 0. 44. Vic. 
Cap. 31. 

23. The license. Act of Quebec in so far as 
it imposes a penalty of imprisonment with 
hard labor is unconstitutional. Collopy & 
The Corporation of Quebec. 7. Q. L. E. 19. 

S. C, 1880. 



IMPROBATION. 

I. Grounds of. 

II. Must be bt inscription en paux. 

III. Right to. 

IV. When NEOEasART. 

I. Grounds op. 

24. The plaintiff in support of his action 
filed a copy of a notarial deed of lease. The 
defendant discovered that there were errors 
in the copy and asked permission to ins- 
cribe en faux. The original minute was then 
produced and it appeared that the errors in 
the copy were not of a serious character. 
Thereupon the plaintiff moved for leave to 
withdraw the first copy and to file a correct 
copy. The defendant objected. The Court 
below allowed the production of an authentic 
copy, but the copy first produced remained 
in the record. The parties proceeded upon 
the inscription en faux, and it was proved 
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that the copy iirst produced was so far correct 
that there was nothmg to prevent Judment 
bein£[ rendered in favor of the plaintin. In 
review, judgment dismissing the inscription 
was confirmed. Manard & Oravelj S. C. R., 
1883. 

II. Must be bt inscription en paitx. 

25. Where to an action on a promissory 
note the defendant filed a deed of composi- 
tion and discharge subsequent to the maturity 
of the note and the plaintiff attempted to 
prove by witnesses that the deed was not 
made at the date it hoTe,-^Held that in no 
case could the truth of an authentic deed be 
called in question otherwise than by an in- 
scription en faux, save in the case of a baiUff^s 
return. Lewis i Primeau, 7 L. N. 39, S. C. 
1883. 

III. Right to. 

26. An application to inscribe en faux 
against the certificate of the Prothonotary 
regarding the posting of a report of distribu- 
tion, will not be granted after the report 
has been homologated in favor of an 
opposant, who knew of the faux compliuned 
of prior to the judgment homologating the 
report. Pangman & Pauzij 27 L. C. J. 140, 
S. C. 1883. 

IV. When necessary. 

27. The resolutions of a Joint Stock Com- 
pany duly certified as such and filed in the 
case, can only be attacked by improbation. 
Desmarais i Mutual Benefit Society of 
Joliette, 12 R. L. 198, S. C. 1882. 



IMPROVEMENTS. 

I. Hypothecary creditor may rank for, 

WHEN DEFENDANT FAILS TO DO SO, SCe HYPO- 
THEC, RIGHTS OP CREDITORS. 

II. Rights of possessor to, see IMMOVE- 
ABLES. 



IMPUTATIOV. 
I. Of payments, see PAYMENTS. 



INCIDENTAL DEMAND— S^c 
PROCEDURE. 



INDECENT EXPOSURE. 
I. Arrest for. 
28. Arrest under the Vagrant Act (32-33 



Vict. Cap. 28) for indecent exposure cannot 
be made without warrant after an intenral of 
time following the offense, and where such 
unauthorized arrest was made, the city was 
held liable in damages. Walker S City of 
Montreal^ 4 L. N. 215, S. C. 1881. 



INDIANS. 

I. Act rbspeotino amended, see C. 44 Vict., 
Cap. 17 ; C. 45 Vior., Cap. 30 j C. 47 Vict., Cap. 
26. 



indLan reserves. 

\, Liability of persons trespassino upon. 

29. Qu'une personne autre qu'un sauvage, 
qui travaille mSme temporairement, sur la 
i^serve de Caughnawaga, apr^s ayoir re9u un 
avis du B^partement des Sauvages,a Ottawa, 
qui lui defend de rgsider sur, et d'avoir a 
quitter la dito reserve, peut^tre legalement 
arr§t6 et traduit devant un magistrat, sur le 
mandat de Pagent du Surintendant General 
des Affaires des Sauvages, confbim^ment a la 
43me Vict., (Canada 1880) ch. 28, sect 22-23- 
24. Lafleur & Cherri^r, 5 L. N. 411, S. C. 1882. 



INDICATION OF PAYMENT— 5e(r 
HYPOTHEC, PAYMENT. 



INDICTMENT— S<?tf CRIMINAL LAW. 



INFANIS. 

I. Custody op, see CHILDEtEN, &o. 



IN FORMA PAUPEEIS. 
I. Costs in action, see COSTS. 



INFRINGEMENT. 

I. Ok patknt, see PATENT. • 

II. Of trade mark, see TRADE MARK. 



INHERITANCE. 
I. Rules of, see HEIRS, SUCCESSION, Ac. 
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INJUNCTION-nSM PROHIBITION. 

I. Gboukdsof. 

II. Interim order. 

ni. Progbbdixgs in when not under the 
Statute. 
rv. Right to. 

I. Grounds op. 

3(1. Application for a writ of injunction to 
order the removal of certain turnpike gates, 
andto restrain and forbid the takmg of tolls 
at them ; application refused on the grounds. 
Ist, that the statute of 1878, c. 14, author- 
izes iiyunctions only to suspend certain acts. 
proceedings and operations (sect. 1st), ana 
2ndl3r, as regards the tolls, on the ground 
that they were taken from the pubhc, and 
not from the party plaintiff, who had no right 
to complain on their own behalf. Municipa- 
liUde la PoinU Claire & Cie de Chemin de 
FSage de la Fointe Cflaire, 5 L.N. 259, S.C.R., 
1S82. 

II. Interim order. 

31. In a suit attacking the validity of an 
alleged transfer of the telegraph lines, 
tnd franchises and privileges of a telegraph 
company, the Ck)urt will not grant, before 
return of the action, an interlocutory order 
restraining the company from raising the 
rates of transmission in pursuance of the 
agreement, and where such petition was pre- 
sented it was ordered to be joined to the 
principal demand and to stand until final 
judgment. Low A Montreal Telegraph Co,y 
4LN.293,S.C., 1881. 

iii. procbedinos in when not under the 
Statute. 

32. Injunction to restrain one H. of the 
City of Montreal, from publishing in Canada 
certain books containing articles prepared for 
the Encyclopedia Britamiica, the latter wd'k 
having been registered by the appellants, im- 
der the copyright Act of 1878. The respondents 
came in by intervention, and filed a prelimi- 
nary plea on the ground that only four day's 
delay had been aUowed in the service. Held^ 
affirming the decision of the Court below, 
that as the case did not fall within any of the 
cases provided for by the Iiyimction Act of 
1878, the delay should be the same as in ordin- 
ary suits. Black A Stoddartj 4 L. N. 282 & 1 
Q. B. R. 287, Q. B., 1881. 

rv. RiOHT TO. 

33. Where the railway commissioners were 
proceeding with an expropriation of the 
property of petitioners. — Held that an order 
of the Court would issue to prevent an illegal 
act without having, recourse to a mandamus, 



and that in such case the service may be 
made at the elected domicile of the defen- 
dants. Bourgoin & MalhioL 7 L. N. 286, 
S. C, 1878. 

34. Where several plmntiffs are each claim- 
ing a right against one defendant, or where 
several defendants each have aright to make 
a separate defence against the claim of one 
plaintifi^, and there is only one general ques- 
tion to be settled which pervades the whole, 
the Court may, by ii\junction, direct proceed- 
ings to be stayed in the separate contestations 
until the question is determined in a direct 
action brought for the purpose of testing it. 
North British d; Mercantile Fire dt Life 
Insurance Co, v. Lambe, 27 L. C. J. 222 & 5 
L. N. 323, S. C, 1882. 

35. In an action for the infringement of a 
trade mark the plaintiff obtained an interim 
order to restrain the defendants from using 
it. Defendants filed an exception to the 
form on the ground that an injunction could 
not be had. Fer curiam, — ^This case is not 
covered by 42 Vic, cap. 22, of Quebec. Plain- 
tiffs have cited 35 Vic, cap. 32, S. S. 21, 22, 
as in favor of his proceeding. Sec. 21 says 
the Court may, upon givingjudgementfor the 
plaintiff, award a writ of injuction to the 
defendant commanding him to forbear from 
committing, etc. Tliis gives authority to the 
Court on final judgment. It appears to the 
Court that as it has authority on the final 
judgment to dispose of the case in question, 
the plaintiffs are entitled to an interim order 
to prevent its disappearance. Seigert & Cor- 
dingly, 5 L. N. 131, S. C, 1882. 

36. The Superior Court has authority to 
issue a provisional order, on a writ of quo 
warranto, to prevent an illegal proceeding by 
a member of an inferior tribunal, such as the 
Board of Revisors acting under 37 Vict. (Que.) 
ch. 51, for the revision of the voter's lists. 
Lamontagne k Stevenson, 6 L. N. 53, S. C., 
1883. 

37. On an application by a ratepayer for a 
provisional injunction to prevent the Corpo- 
ration of Montreal, and its officers from com- 
pleting a contract with a gas company, which 
had been authorized by a resolution of the 
City Council. Held, (1) that the order asked 
for would be useless, as the signatures of the 
Mayor and City Clerk to the writing* eviden- 
cing the contract would not affect the rights 
of the parties, the illegality alleged, if it 
existed, being as effectual against the contract 
when signed as before. Stephens d: City of 
Montreal, 7 L. N. 1 14, S. C, 1884. 

38. If the defendant disputes the plaintiff's 
legal title to the object in question, or denies 
its violation, the Court will seldom, upon an 
interlocutazy order, grant an ii\jimotion 
before the plaintiff has established his title. 
The burden Hes upon the plaintiff of show- 
ing that his inconvenience exceeds that of 
the-defendant White d: Whitehead, 7 L. N. 
292, S. C, 1884. 
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INJURES VERBALES-5ef LIBEL 
AND SLANDER. 



INLAND REVENUE. 

I. Acts coNCSRNixOy see C. 45 Vio., cap. 8 ; 
C. 46 Vic, cap. 15. 

II. OOKSOLIBATBD ACT OF 1883 AMENDED. 

C. 4849 Vic, cap. 62. 



INSANE PERSONS. 

DisoHAROB OP See LUNATIC .ASYLUMS. 



INSANITY 

I. Dobs not appect status prior to inter 
DICTION See CIVIL STATUS. 

II. Op husband not a ground for separa- 
tion OP property. 

III. Of testator. 

II. Op husband not a ground for separa- 
tion op property. 

39. Action en separation de biens brought 
by the plaintiff against the defendant as cur- 
ator to the interdiction for insanity of her 
husband. The declaration after setting out 
the marriage, interdiction of the husband and 
appointment of the defendant as curator, went 
oh toalleffe that the plain tiff had no confidence 
in the defendant, that he was a person perfect- 
ly illiterate, that he was administering badly 
the property of the community, that he re- 
fused to allow her a sufficient sum out of it 
for the maintenance of herself and her chil- 
dren that without the benefit of a separation 
of property her interests would be imperilled. 
Held (dubitante) that the fiction on such 

f)undB would not lie. Paradis dk Laflamme, 
Q- L. R. 302. S. C, 1878. 

III. Of testator. 

40. Action to set aside a will. Evidence 
as to sanity or otherwise considered, and will 
maintained. Russel & Lafranffois, 5 L. N., 
81. Q. B. 1882. 



INSCRIPTION. 
L For enquktb See PROCEDURE. 



INSCRIPTION EN FAUX See — IM- 
PROBATION. 



INSOLVENT. 
I. Liability of See INSOLVENCY. 



INSOLVENCY 

I. Action against assignees. 

II. Appointment of assignees. 

III. Assignment under the Cods of Proce- 
dure. 

IV. Claims in. 

y. Composition notes. 

VI. Composition and discharge. 

VII. Contestation of secured claims. 

VIII. Discharge. 

IX. Effect of on rent to become dub. 

X. Fraudulent preference. 
XL Imprisonment under act. 

XII. Interest on CLAIMS. 

XIII. Intervention in action against Ln\; 

SOLVENT. 

XIV. Knowledge of. 

XV. Lease not terminated by. 

XVI. Liability op creditors. 

XVII. Liabiuty of surety op assignee. 

XVIII. Of debtor does not effect the 

RIGHT OF THE PLAINTIFF WHO HAS JUDGMENT OX 
THE DECLARATION OF A GARNISHEE. 

XIX. Power of judge in. 

XX. Proceedings against insolvent estate 

XXI. Proceedings for rent under. 

XXII. Proof of collusion nr. 

XXm. Proof of sufficient to set asidb a 
hypothec. 

XXIV. Remuneration of assignee. 

XXV. Remuneration of trustees. 

XXVI. Rights of creditors. 

XXVII. Right of insolvent to RETrRx 
goods. 

XXVIII. Rights of private and firm cre- 
ditor. 

XXIX. Sale of book debts. 

XXX. Sale of insolvency estate. 

XXXI. Sureties not affected by discharge 
in. 

XXXII . Status of assignees. 

XXXIII. Transfer for benefit of creditors 

IN THE absence OF INSOLVENT ACT. 

XXX TV. What constitutes. 
XXXV. Winding up of Banks, Corpora- 
tions, Companies, etc. 

I. Action against assignee. 

41. Petitory action against an assignee in 
insolvency under the Insolvent Act dismissed 
in appeal on the ground that it should have 
been Drought under the Insolvent Act, Sec 
125 by summary petition. Fair d: DMI^iSj 
4. L. N. 84, Q. B. 1881. 

II. Appointment of assignee. 

42. Where it is clearly established that the 
appoiatment of an assignee has been had by 

I mud the judgment in virtue of section 37 of 
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the Inaolyent Act declare the assignee duly 
elected who has obtained a majority of the 
electors haying a right to vote at the meeting. 
Ltmieux A Q^ebec Bank, 1 Q. B. R. 91, Q. B, 

1880. . 

rn. AssiGNMVirr ukdbr thb Code of Pro- 

OBOITRB. 

Article 768 of the Code of Civil Procedure is re- 
|Mled and replaced by the fdUowing : 

'■ 768. Any debtor arrested under a writ of capias 
ad regpondendum, and every trader who has ceased 
his payments may make a judicial abandonment of 
bis property tar tihe benefit of his creditors. 

In the absence of capias^ no abandonment can be 
made, if the debtor has not been so required as here- 
imfter provided. 

763a. Every trader who has ceased his payments 
may be required to make such abandonment by a 
creditor whose claim is unsecured for a sum of two 
hundred dollars and upwards." Q. 48 Vict., Cap. 22, 
isec. x« 

Article 764 of the said Code is amended by 
striking out the words '* in the prothonotory's 
office " and by adding at the end of the article, the 
foQowing paragraph : 

'* The abandonment is made in the office of the 
prothonQftaiy of the Sufwrior Court of the district 
where is issued the capias and in tihe absence of 
c^ia^ of the district of the place where the debtor 
has his principal place of busmess, and in de&ult of 
iQch pleiice, of the place of his domicile." Sec. 2. 

Art. 765 <tf the said Code is repealed and replaced 
by the following : 

'^TdS. The diebtor must ffive notice of the aban- 
donment by inserting an advertisement to that efibct 
in the Queoec Official Gazette and by a registered 
notice sent by mail to the address of each of his ere- 
ditofs. The notice addressed to the creditors must 
contain a list of the creditors of the debtori mention- 
ing the amount due to each. In default of such 
notices being given by the debtor, any creditor may 
give them hnuaelf." Sec. 3. 

Artidra 768 and 769 of tne said Code are repealed 
•nd rgolaced by the following : 

"768. Immediately after the filing of the state- 
ment, the prothonotajy appoints a provisional gaai- 
dian« whom he, as far as possible, selects from 
unongst the most interested creditors, who either 
peiBonally, or by a person whom he delates for 
that purpose^ takes immediate possession of all the 
prop^ly liable to seizure and the books of account of 
the debtor. 

The guardian may immediately dispose of any 
perishable gpods, ana may take conservator means 
imder the Erection of the judge, or in the absence of 
the latter, of the prothonotaiy . 

The abandonment being loade, the court, or the 
judge, upon the demand of a party interested and 
after taking the advice of the creditors of the debtor 
ccQvened fw that purpose, appoints a curator to the 
property of the debtor. Inspectors or advisors may 
tlso he appointed at this or any subsequent meeting. 

The meeting shall be convened withm a ^ort delay 
•ad in the manner which the court or judge deems 
nntable. The record of the {iroceedings upon the 
ibandonment is then transmitted to the protho- 
Botarf of the Superior Court of the district in which 
the debtor has Ins place of business." 

768. After the abandonment any proceeding by way 
of attachment, attachment for rent, or attachment 
iu execution against the moveables of the debtor is 
Bvmended, and the guardian or the curator has a 
light to take possession of the goods seized, upon 
Knrioff by a bailiff a notice of his appointment, 
raou the seiziiig creditor or upon his attorney or the 
wiUff entmstea with the writ : 



The costs upon such attachment made after the 
notice, or in the absence of such notice, incurred by 
a creditor after he had knowledge of the abandon- 
ment, either personally or by his attorney or by the 
bailiff and in all cases the costs of attachment made 
eight days after the notice given by the debtor or 
the curator, cannot be collocated upon the property 
of the debtor, when the proceeds are distributed in 
consequence of the abandonment. 

Article 770 of the said Code is repealed and re- 
placed by the following : 

770. The curator is bound to make his appoint- 
ment known by an advertisement in the v^ebec 
Official Gazette and by a registered notice trans- 
mitted by moil to the address of each creditor. In 
such notice, the curator shall call upon the creditors 
to file their claims with him within a delay of thirty 
days. 

770. a. The curator appointed may be required to 
give security, the amount whereof is fixed by the 
Court or jad^e and he is subjbct to the summary 
jurisdiction of the court or judge. Such security 
may be given in favor of the creditors generally 
without mentioning their names." Sec. 5. 

Article 772 of the said Code is amended by striking 
out the second paragraph and substituting the 
following therefor : 

*' The curator may, with the permission of the 
Court or judge, upon the advice of the creditors or 
inspectors, exercise all the rights of action of the 
debtor and all the actions possessed by the mass of 
the creditors. 

The curator may sell the debts and moveables and 
immoveables of the debtor in the manner indicated 
by the Courtor judge, upon the advice of the parties 
interested or the inspectors. Upon the demand of 
the curator, authorize by the creditors or by the 
inspectors, or upon the demand of an hypothecary 
creditor of which demand sufficient notice must be 
given to the debtor, the Court or judge may autho- 
rize the curator or command him to issue his war- 
rant addressed to.the sheriff of the district, where the 
immoveables are situated.requiring hhn to seize and 
sell such immoveables. The Sheriff is bound to exe- 
cute such warrant, without it being necessary to make 
and service upon the debtor, but by otherwise obser- 
ving the same formalities as in the case of a writ de 
terria ; and ail proceedings subsequent to the issue of 
the warrant are had in me Superior Court." Sec. 6* 

The following article is added to the said article 
772 as amended : 

'* 772. a. The monies realized by the curator from 
the property of the debtor shall be distributed among 
the creditors by means of dividend sheets prepared 
after the expiration of the delays to file the creditor's 
claims, and are payable fifteen days after notice is 
given of the preparation of such dividend sheets. 

Such notice is given by the insertion of an adver- 
tisement in the (Quebec Official Gazette, and by a 
registered notice sent by mail to the address of each 
creditors of the debtor who have filed their claims, or 
who appear upon the list of the creditors furnished 
by him. 

The claims or dividends may be contested by any 
person interested. 

. The contestation for such purpose must be filed 
with the curator who is bound to file it immediately 
with the prothonotary of the Superior Court of the dis- 
trict, in which the proceedings upon the abandon- 
ment ore then deposited, or to such other district as 
the parties interested in the contestation may agree 
upoi^ and such contestation is proceeded upon and 
decided in a summary manner. Sec. 7. 

Article 778 of the said Code is repealed and re- 
placed by the following :\ 

" 778. Any creditor niiGi.y contest the statement by 
reason. 

1. Of the omission to mention property of the 
value of eighty dollars ; 



383 



INSOLVENCY. 



INSOLVENCY. 



384 



2. Of any secietiDg by the debtor within the year 
immediately proceemng the institution of the writ, 
or since, of any portion of his property, with intent to 
defiand his creditors ; 

3. Of fraudulent misrepresentations in the state- 
ment, with respect to the number of his creditars or 
the nature or amount of their claims. 

In cases where the debtor has giren notice of the 
abandonment of his property to his creditors, as- 
above prescribed, the delay to contest tlie statement 
is restricted, as to the creditois to whom the notice is 
sent, to four months from the date of sending such 
notice/' Sec. 8. 

Article 778 oi the said Code is amended by adding 
thereto the following paragraph : 

" If the debtor dischaised upon bail, does not 
produce his statement and declaration within the 
thirty days mentioned in Article 766, such debtor 
and nis sureties are subject to the same penalties and 
recourse as hereinabove." Sec. 9. 

Article 778 of the said Code is amended by striking 
out the wordB ''under execution." Sec. 10. Article 
780 of the said Code is repealed and replaced by the 
foUowing : 

< ' 780. In cases where a capias could not be execu- 
ted by reason of the absence of the defimdant, or 
because he can not be found, and in all cases in 
which the defendant has left the province or no 
longer resides therein and has ceased his paymenta, 
there may after notice to the defendant or debtor, in 
the manner prescribed by the Court or judge, be 
appointed a guardian or curator whose powers and 
oDUgations sEall be the same as if appointed s^ter 
an abandonment, of |»roperty. Sec. 11. 

Art. 799 vf the said Code is repealed and repla- 
ced by the following : 

« 799. The writ may also be obtained if the affida- 
vit establish, besides the debt, that the defendant is 
a trader, that he has ceased his payrnents and has 
refused to make an assignment of his property for 
the boiefit of his creditors." Sec. 12. 

Article 834 of the said Code is amended by striking 
out the words *^ is notoriously insolvent, that he has 
refused to ananee with his creditors or to make an 
assignment to their or for their benefit and that he 
stiir carries on his business" ; and by substitute 
therefor the words "has coised his payments and 
has refused to make an assignment of his property 
, for the benefit of his creditors." Sec. 18. 

IV. Claims in. 

43. In May, 1879^ the appellant proved a 
claim against the insolvent estate of A. S., 
with a declaration that the bank held security 
which could not then be valued. In Septem- 
ber following, the bank filed an amended 
claim which was withdrawn on the 4th of 
December, when the bank filed another 
amended claim. In the meantime the bank 
had received from parties primarily liable, 
on negotiable instruments endorsed by the 
insolvent, various sums on account amounting 
in all to $1423. Heldj confirming the judg- 
ment of the Superior Court, that the appellant 
was bound to deduct that sum from the 
amount of its claim, and also a further sum 
oT $500 for rebate of interest on notes which 
were current when the writ of attachment 
issued agunst the insolvent. Bank of Toronto 
d: Fairy 1 Q. B. R. 230, Q. B., 1881. 

44. In another case the appellant assignee 
to the insolvent estate of the Morris Rim CobA 
Co., filed a claim on the insolvent estate of the 



Moisic Iron Co., for a balance of $330^14.79. 
The respondents contested the claim alle^ng 
that $36,129.18 was not due by the Mcnsic 
Iron Co., but by a former company to whom 
the balance had been advanced, it should be 
imputed in payment of $250,000 of stock 
transferred as paid up stock, by Mr. W. M. 
to other parties, but in reality for the Morris 
Run Coal Co., and which was never paid. 
Held, that out of the sums claimed, that ci 
$36,129.18 was due by the Moisic Co., and not 
by the Moisic Iron Co. That the Morris Run 
Coal Co. owed $200,000 of the stock of the 
Moisic Iron Co., which has never been paid 
for, and that the balance of their claim must 
be imputed in payment of tlieir stock. Lynch 
& Henshaw, 1 Q. B. R. 242, Q. B., 1881. 

v. Composition notes. 



45. In May 1875, one M. being insolvent, 
applied to appellant to aid him in obtaining 
his creditors consent to a composition. Appel- 
lant consented on condition that M. would 
give him a mortgage for $5,374.11, a bonus of 
$600, and a number of eflfects worth $250. On 
these terms the appellant agreed to sign a 
composition at 50c in the dollar, and to help 
him obtain the consent of the other credi- 
tors. The other creditors accepted the com- 
position, but M. was obliged to pronuse some 
of them a bonus, and to give them his personal 
notes for the remaining fifty cents. M. then 
applied to the respondant to obtain his 
endoraement of the composition notes. The 
respondant agreed to endorse if M. would give 
him a mortgage to cover his endorsation and 
also transfer his stock in trade and assets to 
him. This M. did by deed and on the same 
day the appellant transferred to the respon- 
dimt his mortgage, which was worthless as the 
property was already mortgaged to its full 
value and had never been registered. At the 
same time the respondant beUeving that 
appellant had made advances of goods to 
M. endorsed a new note for $500 and M. gave 
the appellant his own note for $100. In 1876 
M. having become insolvent, the appellant 
claimed the entire amount of his debt with- 
out reducing it as per composition of July 
1875 and based his claim on the old notes 
which he had retained in his possession. M. 
before this last insolvency had paid the first 
of the composition notes, but when payment 
of the second notes was demanded, respon- 
dant (endorser), in consideration of obtaining 
delay gave a mortgage to secure the hst two 
composition notes as well as the notes of $500 
and that of $100. The respondant pleaded 
that the composition of 1875 was simula- 
ted and fraudulent, and the obligation last 
mentioned which was given for delay in the 
payment of the endorsed notes was made in 
error and was null and void. Held that he 
was liable,more particularly as he had retained 
the stock in trade of the insolventjJ>ut was 
entitled to a deduction of the $600 bonus 
received by appellant, and the $250 in goods 
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and interest on those amounts. Martin & 
roulWyA JL N. 20 & 1, Q. B. R75,Q.B. 1880. 

VI. Composition and discharoe. 

47. A deed of composition and discharge 
signed by the secretary of a company without 
special power to that effect is invalid. Bolt A 
Iron Co'y is Orangery 7 L. N. 40, S, C. 1884. 

VIL CONTBSTATION OP SBCITRBD CLAIMS. 

48. The Consolidated Bank of Canada 
proved a claim for 1153,464.68 against the 
insolvent estate of M. & B., secured by the 
individual liability of H. M. and J. C. B., two 
of the members of the firm, under a letter of 
guarantee of the 26th January, 1876, his secu- 
rity valued in the claim at $75,000, and also 
an account from M. & B. of mortgages in the 
property, of W. P. B. for $37,000 each and 
valued at $45,000. The Merchants' Bank 
proved its claims secured by a transfer of 
another mortgage on W. P. B.'s property for 
$25,000, and which the Bank valued at 
S13,000. On the claim made by the Consoli- 
dated Bank, L., a creditor of M. & B., con- 
tested the transfer made by M. & B. to the 
Bank of the two mortgages against B's 
property, and asked that this transfer be set 
aside as having been made in fraud of the 
creditors. On the claim of the Merchants' 
Bank, L,, on the same grounds, contested 
the transfer made to the Bank by M. & B. of 
their other mortgage on W. P. B.'s property. 
R and others, also creditors of M. & B., con- 
te-sted the claun made by the Consoli- 
dated Bank, the validity and effect, of the 
letter of gjoarantee given by H. M. and J. C. 
B., on their private estates, as being in fraud 
of the creditors of the firm. Held, that as 
these contestations could not affect the claims 
of the Consolidated Bank and of the Mer- 
chants' Bank against the estate of M. & B., 
the contestants had shown no interest in their 
contestations, and that the creditors could 
only challenge the validity of the security 
hold by the Banks by a direct action in the 
Superior Court, or l^ contesting the claims 
which might be made upon such security on 
the individual estates ot H. M. and of J. 
C. B., or of W. P. B. respectively. Conaoli- 
dated Bank & Leslie^ 1 Q. B. R. 198, Q. B., 
1881. ' ' 

Vni. DiSOHARGE. 

49. Where to an action on a promissory 
nota by a third holder the maker pleaded 
that he had been insolvent and had included 
the payee in his list of creditors, and the 
payee had filed his claim and defendant had 

since obtained a discharge Held, that this 

was no answer to a third holder without 
proof of compliance, and observance on the 
part of the defendant of the provisions of 
sec. 61 of the Insolvent Act of which there 
none, nor any proof that plaintiff had 



been notified of the petition for discharge. 
Bank of America A Copland. 4 L. N. 154, 
S. C, 1881. 

50. Where an insolvent on his petition for 
discharge after a year, which was contested 
by the assignee on behalf of the creditors 
refused to go into explanations of the deficit 
in his estate, which was a large one, the dis- 
charge was refused. Mulholland & Fair. 4 
L. N. 333, S. C, 1881. 

51. An insolvent in the statement of affairs 
submitted to the assignee mentioned a pro- 
missory note as having been made in June. 
Being sued on this note, subsequently he 
pleaded his discharge in insolvency, when it 
appeared that the note instead of being made 
in June was made in December. Held not 
discharged. Arpin <k Roy, 6 L. N. 357, & 28 
Li. C J. 38, o. 0. lb., 1883. 

52. The petitioner P. was an insolvent, and 
applying for his discharge, and opposed by F. 
The opposition was successful on the ground 
that the petitioner had not kept proper books 
of account showing his receipts and disbur- 
sements as required by Insolvent Act, 1875. 
Sec. 56. Pilon & Foucault, 6 L. N. 358, 
S. C. xu, 1883. 

53. The validity of an assignment in insol- 
vency may be contested on the application 
of the insolvent for his discharge, billon dc 
Beard, 7 L. N. 103, S. C, 1883. 

54. Le creancier d'un failli poiur une somme 
moindre que $100, et dont le nom et la ere- 
ance n'ont jamais figur6 au bilan de ce failli, 
peut exercer ses recours centre lui et con- 
traindre & payer, bien qu'il ait obtenu sa 
d^charge. Bergeron & Roy, 7 L. N. 414, C. C, 
1884. 

IX. Effect of on rent to become due. 

55. Action for rent with process of eaisit 
gagerie, the amoimt over due at the time of 
mstituting action being only $40, but the lar- 
ger sum of $364, to become due by the terms 
of the lease, was asked on the ground of the 
defendant's insolvency . Plea that rent not 
due by the terms of the lease did not be- 
come so by the insolvency of the debtor, on 
the supposition that the gage or security for 
the rent was not diminished. — Held that un- 
der Art. 1092 C. C, (1) the debtor loses the 
benefit of the stipulated term by the mere 
fact of insolvency, independently of the ques- 
tion diminished security for the rent. M6nard 
A Pdletier. 7 L. N. 15. 8. C. & Hamilton <k 
Valade lb. S. C. R., 1882-83. 

X. Fraudulent preference. 

56. G , in 1878, being unable on account of 
the depression of business to meet his liabi- 



(1) The debtor cannot claim the benefit of the 
term when he has become a bankrupt or insolvent, 
or has by his own act diminished the security given 
to his creditor by the contract. 1092. G. G. 
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lities, applied to his creditors for an ezten- 
siou of time for the payment of their claims, 
showing a surplus of $6000, after deduction 
of his bad debts. The creditors consented to 
grant his request and agreed to accept 6's 
notes at 4, 8, 12 and 16 months, on condition 
that the last of them should be endorsed to 
their satisfaction. N, (the respondant) agreed 
to endorsed the last notes on condition that 
G.y should deposit in a bank in his (N^s) name 
$15 per week to secure him for such endorsa- 
tion, and (t, signed an agreement to that ef- 
fect. Thereupon X., endorsed G's notes 
to an amount of over $4000, and they were 
given to G's creditors. On 31st July 1879, 
G., after having deposited $2,(K)7.87 in N's 
name, in the Ville-Marie Bank failed, and N, 
paid the notes he had endorsed, partly with 
the $2,007.87. B, as assignee of G., brought an 
action against N., claiming that the payments 
made to N., by G., were fraudulent and pray- 
ing that the money so deposited might be 
reimbursed by N to B., for the benefit of all G*s 
creditors. Held. — Affirming the judgment of 
the Court of Queen's Bench. 2. Q. B. R. 215, 
that the arrangement between G. and N., by 
which the moneys deposited in the bank by 
G., became pledged to N., was not void 
either under the Insolvent Act or the Civil 
Code ) there was no fraud on the creditors, 
nor such an abstraction of assets from credi- 
tors as the law forbids, but a proper and legi- 
timate appropriation of a portion of G's assets 
in furtherance and not in contravention of 
the rights of the creditors, giving at the most 
to the surety a preferential security which 
could not be said to have been in comtempla- 
tion of insolvency or an unjust preference. 
Beausoleil A Normand, 9. S. C. Rep. 711. Su. 

Ot., loou. 

57. The defendant was a director of the 
Exchange Bank which suspended payments 
on the 17th September, 1883, and had at the 
time some $13,000 depositea to his credit in 
the Bajik. The day following the suspension 
of the Bank, the defendant made his cheque 
upon the Bank to the amount of $8000, which 
was paid by $3000 in species and a cheque for 
$5(XX) on another bank, and on the 28th of 
the same month, he received another $2000 
also by cheque on another bank, which was 
accepted and paid, making in all $10,000 
which he drew from the Bank subsequently 
to its suspension. Held by the Police Magis- 
trate that these acts constituted an undue 
and unfair preference imder 34 Vict. Cap. 5, 
Sec. 61 (1), and notwithstanding subsequent 
acts sliewing good fcuth, such as the refunding 
of the money, the accused was committed for 
trial, convicted by a jury and sentenced to a 
few days in gaol. Regina & Buntin 7 L. N. 
228. Po. C't. 1884. 

XL Impbisoxment under act. 

58. Dans le cours du print emps de 1875, 
I'appelant fit endosser plusieurs billets et 
accepter plusieurs lettres de change par Tin- 



tim6. Dans le mois d'Aout suivant, I'appelant 
a failU, sans ^teindre les obligations que I'iii' 
tim6 avait assum^es pour lui. L'intim^, alle- 
guant que lorsque Tappelant a obtenu ses 
endossements et I'acceptation de ses traites, 
il savait qu-il ^tait incapable de remplir se5 
engagements, demande par cette action que 
I'appelant soit condamne a lui payer sa dette 
et qu'il soit emprisonnS en vertu de la section 
136 de I'Acte de Faillite de 1875. Jug€j que 
I'appelant n'a pas cach6 k I'intini^ F^tat de 
gene oii il se trouvait lorsqu'il lui a demande 
de I'aider de son credit, et que I'intimit^ qui a 
continue d'exister entre les parties, pendant 
plus de dix mois aprds la faillite de I'appe- 
lant, sans que I'intim^ ait port6 aucune 
plainte, et le fait que I'appelant a, depuis sa 
faillite, pay6 plus du tiers de sa dette, a m^me 
ses revenus personnels, qui 6taient insiusis' 
sables, ezcluent toute presomption de fraude 
de la part de I'appelant, et qu'il n'y a pas 
Ueu d'appUquer la p6nalit6 imposee par la 
section 136 de I'Acte de Faillite. Boyer d- 
Bar the, 1 Q. B. R. 120, Q. B. 1880. 

XII. Interest on claims. 

59. The creditor of a hypothecary debt, 
bearing interest due by one of the partners, 
is entitled to be paid interest in full up to 
date of collocation, out of the private estate 
of the partner before the creditors of the firm 
are entitled to rank against the private estate. 
Consolidated Bank & Moaty 6 L. N. 358, Q. B. 
18S3. 

XI II. Intervention in action against Ik- 
solvent. 

60. Action on promissory notes made by 
defendant in favor of M., one of the plaintifl«, 
and by him^ assigned under notarial instru- 
ment to his wife, the other plaintiflT. The 
defendant was insolvent and the assignee to 
his estate petitioned to be admitted an inter- 
vening party, alleging that there were good 
grounds for defending the claim of the plain- 
tiff and of resisting demand of the present 
action and to be allowed in his quality to 
contest the suit. The plaintiff demurred on 
the ground that the action was brought after 
the insolvency and could not affect the estate 
assigned, and the demurrer was maintained 
by the Court of first instance. In Review the 
judgment was confirmed, the Court saying 
per cwrioin : " Taking the facts from the peti- 
tion itself the assignee can have no interest 
in the action brought by the plaintiff because 
it cannot affect the insolvent estate repre- 
sented by him. It might, it is true, in the 
event of the insolvent being refused his dis- 
charge, affect the interests of the creditors 
beyond and outside of the insolvent estat^^, 
but beyond this estate the assignee does not 
represent the creditors and cannot therefore 
intervene in their behalf. The intervention 
moreover fails in another respect to show an 
interest in the action brought by the plaintiff 
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inasmuch as it does not allege that the defend* 
dant was unwilling to or had failed to defend 
himself, and contest the action in a proper 
and sufficient manner, and it is only the 
unwillingness or de&ult of their debtor which 
entitles creditors to take up themselves the 
contestation of actions brought against him. 
Boche & Woods, 8 Q. L. R. 122, S. C. R., 1882. 

XIV. KwowLBDGB OF, sec PAYMENT in 
Fraud of Creditors. 

Xv. Lbasb not tbrminatbd bt. 

61. The lessor of premises occupied by the 
insolvent, claimed imder his lease 12000 for 
rent, and $240 for assessments for the year 
ending April 30, 1880. Insolvent contested 
the claim on the ground that the lease had 
terminated on the 30th April, 1879, by a no- 
tice from the assignee on the 31st January, 
1879, and by a resmution of the creditors on 
the 7th February, 1879. Hdd, that the notice 
by the assignee ought to have been in writing 
and authorized by the creditors previously, 
and moreover the creditors were only author- 
ized to terminate the lease at least three 
months before the time fixed. Evans & Sey- 
hold. 4. L. N. 138. S. C, 1881. 

XVI. LlABIUTT OF CREDITORS FOR COSTS. 

62. The creditors are liable individually 
each for his share of costs made on behalf of 
an insolvent estate where there are no assets 
to pay them. Poulin & Falardeau, 4. L. N. 
317. C. C, 1882. 

63. Where an Insolvent Estate has no as- 
sets, the creditors cannot be called upon to 
pay in proportion to the amount of their 
chums, a judgment obtained against the assig- 
nee of such estate. Dupuy & Union Bank, 
Dupuy is Walters, 5 L. N., 371, C. C, 1882. 

XVn. Liability of surett of assignee. 

64. The surety of an official assignee is not 
liable for a default committed by the latter 
after his appointment as assignee by the cre- 
ditors of the estate. Dansereau & Letoumeux. 
5. L. N. 339. S. C, 1881. 

65. But held subsequently in the Queen's 
Bench overruling this that the creditors have 
recourse against the surety in such cases. 
Can€tda Guarantee Company is Mc Nichols, 
6.L. N.323. Q. B.,1883. 

XVm. Op debtor dobs not affect the 
right of trb plaintiff who has judgment, 
ox the declaration of a garnishee. 

66. Judgment on the declaration of a gar- 
nishee operates a judicial assignment to the 
plaintifiEs, and an opposition subsequently 
filed by anotheer creoitor alleging insolvency 
of the defendant (as of date of opposition), 
tnd asking that the money be paid into 
Court is insufficient, and will be rejected on 
motion. Taylor A Brown, 7 L. N. fb2, S. C, 
1884. 
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67. Under the Insolvent Act of 1875, a 
judge in chambers had power to decide as to 
the nullity of a deed and to declare it void. 
Lioy & Bouchard^ 7 Q. L. R. 224, S. C, 1881. 

XX. PROOEBDINGS AGAINST INSOLVENT ESTATE. 

68. Under section 50 of Insolvent Act of 
1869, and section 125 of Insolvent Act, 1875, 
all proceedings to establish a right of property 
in goods in the hands of the assignee must be 
by order of the judge, or of the Court on sum- 
mary petition and not by ordinary ^^action. 
Fair d: D^ilets, 1 Q. B. R. 212, Q.^B., 1881. 

XXI. Proceedings for rent under. 

69. The summary procediu'e provided by 
the Insolvent Act, 1875, for the recovery of 
rent due by the insolvent excluded the 
recourse by saisie-gagerie provided by the 
Code of Procedure. Beausoleil & FVigon, 
1 Q. B. R. 70, Q. B., 1880. 

XXII. Proof op collusion in. 

70. A writ of attachment issued under tlie 
Insolvent Act, 1875, upon information given 
by the insolvent himself was held not to 
constitute a fraudulent collusion entitins the 
other creditors to ask that the proceedings 
in insolvency be quashed. Davidson d: Lajoie, 
1Q.B. R. 285, Q.B., 1881. 

XXIII. Proof of sufficient to srt aside a 
HTPOTHEO, see HYPOTHEC. 

XXIV. Remuneration of assignee. 

71. The Judge has a right, in insolvent 
matters, on petition of the creditors, and after 
hearing of the parties, to revise the assignee's 
bill after taxation. Fraser dt Darling, 1 
Q. B. R. 217, Q. B. 1880. 

72. The assignee to an insolvent estate ad- 
vertised for sale certain lots of land, to be sold 
subject to the h3rpothecs with which they 
were burdened. The sale took place accord- 
ing to the terms and couditions and were 
bought in by the company petitioner, ivho 
were the mortgagees, for the nominal sum of 
five dollars. The assignee claimed his commis- 
sion of 2J per cent on the whole of the price 
that is to say the amoimt of the mortgage on 
each lot together with the five dollars bid. 
Held that he was entitled to it. David & 
Beausoleil A The Thrust & Loan Co., 25 
L.C. J. 156,S. C. R, 1880. 

XXV. Remuneration of trustees. 

73. The question was whether the assignees 
of the estate was Messrs. 0. N. E. B. and O. H . 
— should be paid for their services as such 
in preference to all other creditors. Held that 
as the assignees had worked for the benefit of 




391 



INSOLVENCY. 



INSOLVENCY. 



392 



the creditors in general, having given notice 
of their quality, received the accounts of said 
creditors, made a detailed inventory and 
statement of the estate, submitted their 
inventory to the creditors in assembly, who 
had discussed the same and who finally had 
appointed a committee to look further into 
matters, the creditors had thus benefitted by 
the work of the assignees, and had virtually 
accepted them as their mandataries. A vo- 
luntary assignment as the one made by 
P. & B. to the assignees, was recognized 
by law under Art. 799 of the Code of Civil 
I^x)cedure, and is a mandate which the insol- 
vents were forced to give, if they wished to 
avoid the issuing against them of a writ of 
capias. The assignees had not, perhaps, been 
able to liquidate the estate, but this was owing 
to the want of legislation on the point, and 
what they did was nevertheless within the 
limits of the functions conferred upon them 
by law. The lack of success of the assignees 
was not their fault, but the creditors^ who had 
not all joined in to liquidate the estate out of 
court. Bourgeois & Piedalue, 7 L. N. 391, 8. 
C. 1884. 

XXVI. Rights of obeditobs. 

74. Where a commercial firm being credi- 
tors of an insolvent took action under sec- 
tion 68 of the insolvent Act, 1875, to recover 
money paid to the appellants after the insol- 
vency. Held reversing the judgment of the 
Court of Review (1) that as the appellants 
had received the amount on conservatory 
process that there was no fraud and they had 
as great a right to it as the respondants. La 
Banque Jacques Cartier <k Beausoleil 4. L. N. 
116, & 1 Q. B. R. 151. Q. B. 1881. 

75. Where an insolvent trader made an as- 
signment to three persons for the benefit of 
his creditors, and the plaintiff who had ob- 
tained judgment against him took a saisie- 
arret in the hands of the assignees. — Heldj 
that the assignment was but a mandate which 
did not prevent the seizure and saJe of the 
insolvent effects at the suit of the creditor 
who was not a party to the assignment. 
Tourangeau & Duheau, 10 Q. L. R. 92, S. C, 
1884. 

76. The respondants, who were creditors to 
an amoimt exceeding $4,000 of the insolvent 
firm of C and M, complained that (the appel- 
lants) had received from C & M a sum of 
%Zfi24i while the latter were insolvent, and 
the object of the action was to have appel- 
lants ordered to pay this money into court 
for the benefit of C & M's creditors gener- 
ally. The appellants demurred to the ac- 
tion, on the ground that the respondants 
were not entitled to come into court indivi- 
dually and (without alleging any transfer to 
themselves of the rights of the other creditors, 



or any authorization by the creditors) claim to 
have the payments set aside. Held that a 
creditor who tdleges that his debtor while in- 
solvent had made payments to another credi- 
tor, knowing his U) insolvency, has a right 
under Art 1036 C. C., to sue the latter in his 
own name and to ask that such sums be paid 
into court for the benefit of the creditors 
generally. Boisseau & Thibaudeau. 7. L. N., 
274 Q. B., 1884. 

XXVII. Right of Iksolvbnt to rbtuex 
Goods. 

77. Plaintiff was the assignee of one H.and 
defendants were wholesale dry goods mer- 
chants of Montreal. The action was insti- 
tuted under Sees. 132-133-134-135 of the In- 
solvent Act, 1875, to recover goods alleged to 
have been retransfered to defendants by H. 
within thirty days of his insolvency, and with 
a view of giving him a fraudulent preference, 
over his other creditors. The evidence showed 
that the goods were shipped on the 16th and 
18th March, and that H. declared he would 
not take delivery of them, that the goods 
were brought to H's store without his know- 
ledge by a pubhc carter, who had carted for 
him for years, who was in the habit of bring- 
ing packages from the station whenever he 
found them there without special instructions ; 
that H's clerk took them in and opened them, 
and took out the goods but did not mix them 
with the other goods, but kept them separate ; 
that when H. found they had been ta&en out 
of the cases he said he would not keep them 
and refuse to allow his clerk to mix them 
with his stock or to break in on the lots, but 
ordered them to be kept separate and that 
they should be retumea to defendants. The 
goods were then put back in their cases, and 
the next day, 20th March, returned to the 
defendants, at Montreal, and were delivered 
to them on the 24th March. Heldf there was 
no intention on the part of the Insolvent to 
take possession, and action dismissed. Darl- 
ing S Mclntyre, 4 L. N. 118, S. C. R., 1881. 

XXVIII. Rights op Private and firm Cre- 
ditors. 

78. Held, that where there is a surplus in the 
private estate of one member of an insolvent 
firm, after paying his creditors the amount of 
their claims as filed, but a deffciency in the 
firm estate to pay firm creditors, the latter 
has no claim upon such surplus until the pri- 
vate creditors, who have interest bearing 
claims, have been paid interest upon the 
amount of their claims, from the date of filing 



a) II. Dig. 396. 188. 



(1) Every jMtyment by an insolvent debtor to a 
creditor knowing his insolveni^y is deemed to be 
made with intent to defraud and the creditor may be 
oompelled to restore the amoont or thing received 
or tne value thereof for the benefit of the creditors 
according to tiieir respective rights. 1086 C. C. 
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the same till ])ayment. Mulholland & Her- 
chants' Bank of Canada^ 6 L. N. 171, S. C, 
1883. 

XXIX. Sale of book dbbts« 

79. The purchaser of books debts from the 
assignee of an Insolvent mast^in order to obtain 
judgment inyirtue of such sale, produce the au- 
thorization of the creditors to the assignee to 
make the transfer and the declaration in 
the act of sale or transfer made by the assignee 
himself that he is authorized is not sufficient. 
TourvUleA Patrick^ 11 R.L. 442 Q.B. 1882. 

XXX. Sale of Iksolyent Estate. 

Case of Dixon d: Perkins (11. Dig. 396193) 
reported in txtenso 25 L. C. J. 1 17 Q. B. 1880. 



XXXI. Sureties xot affected by discharge 



IN. 



80. Defendant became security for F. F. to 
his creditors, the plaintiff. The amount of 
his indebtedness was stated in the Aote de 
Cautionnement at $2,278.82 and the different 
sums due in notes and cheques were all 
specified. There was also a stipulation in the 
deed that the liability of the caution should 
be continued to the whole amount, notwith- 
standing any settlement of accounts or re- 
newals of notes between the creditors, and 
the principal debtor, or any further security 
they might obtain. Jug6, Que dans le cas de 
composition et dieharge entre un d^biieur ou 
sts crianeiers ; lorsque Vaete a lieu non pas 
d raison de V intention des erSaneiers de don- 
ner an dibiteur le montant de ses cr^ncesj 
naisparce qu*ils ne peuvent pas avoir plusj 
la detie naiurelle continuant d exister, la cau- 
tion solidaire n'est pas decharg^. Leelaire & 
Forest, 7 L. N. 383 & M. L. R. 1 S. C. 113. 
S. C. R, 1884. 

XXXII. Status of assignees see ACTION 
ixterest is, 

XXXIII. Transfer for benefit of credi- 
tors IN the absence of Insolyent Act. 

81. Un negociant en Pabsence d'une loi de 
banqueroute pent sous le droit commun faire 
cession de ses biens k Tun ou & plusieurs de 
ses creanciers pour le b6n6fice general de 
tous. Lanouette & Tourgas, 6 L. N. 123 S. C. 
1883. 

82. liC creancier qui a re9u telle cession 
peut disposer de Vactif d, lui ced6, et k moins 
que fraude ne soit prouY6e, les actes du ces* 
sionnaire seront mamtenues. lb, 

XXXIV. What CONSTITUTES. 

83. Action upon a promissory note dated 
Ist September 1 881 ana payable at six months, 
due 4th March, 1882. Plamtiff alleged the 
insolvency of the defendants and contended 
that in consequence they could not claim the 



benefit of the term. — Held, that a company 
ceasing to meet its ordinary payments as they 
become due, though its nominal assets may 
be equal to its liabilities, will be deemed 
insolvent, and cannot claim the benefit of the 
teiin upon a promissory note not yet due. 
Corcoran dk Montreal Abattoir Co,, 6 L. N. 
135, S. C. 1882. 

84. A firm which has ceased to meet its 
ordinary payments as they become due, will 
be deemed insolvent within the meaning of 
1092 C. C, and the insolvency of the firm 
entails that of the partners individually. 
Ontario Bank & Foster, 6 L, N. 398, S. C. 1883. 

XXXV. Winding up of banks, corporations, 
coMPANYS, AC, scc C, 45 Vic, Cap. 23, & C. 46 
Vic, Cap. 23. 



INSPECTION LAW. 

I. Acts amending, see C. 44 Vict.,' Caps. 22, 
23 ; C. 45 Vict., Caps. 25 & 26 ^ C. 46 Vict., 
Cap. 29 ; C. 47 ViOT., Cap. 33 ; C. 48 & 49 
Vict., Cap. 66. 



INSPECTION OF TIMBEE-Sec 
TIMBER 



INSPECTOR OF ROADS-S^e CIVIL 

SERVANTS. 



INSTITUTEURS. 
I. Meaning of— /Sfw SCHOOL TEACHERS. 



INSTRUMENTS— See DEEDS. 



INSULTING CONDUCT. 
I. What is, see DAMAGES. 



INSURANCE. 

I. Acts respecting Mutital Companies. 

II. Against Negligence or Dishonesty. 

III. Attachment of Assessment. 

IV. Consent when required must be in 
Writing. 

V. Error in Policy. 

VI. Exhibits in Actions by. 
VIL Fire. 

Conditions of Policy. 
Delay to file claims. 
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Interest in Policy. 
Misrepresentation, 
Rights of insured. 
Waiver of conditions of Policy, 

VIII. Inspections op Companies. 

IX. iNTfcRiM Receipt. 

X.' Liability op Mutual Policy Holders. 

XI. LdUPB. 
Premium Notes. 

Rights of Creditor of assured when 
Policy payable in Foreign Country, 

XII. Marine. 

XIII. Mutual. 

Action for Assessment. 

Liquidation of 

Rights of Foreign Companies. 

XIV. Over Valuation. 

XV. Proof of Membership. 

XVI. Transfer of Poucy. 

XVII. Variance between Application and 
Poucy. 

XVIII. Warranty. 

XIX. WINDING UP OF Companies when In- 
solvent. 

I. A(TS KKsiPECTlNG MUTUAL COMPANIES, SSe 

Q. 44 & 45 ViOT., Caps. 24 & 25 j Q. 45 Vicr., 
Caps. :>{) ik 51 j Q. 48 & 49 ViCT., Cap. 49. 

II. AgaLVST NEGLIGENCE OR DISHONESTY. 

85. Case of Citizens' Insurance Co. S Grand 
Trunk Railway Co. (II Dig. 400-208) reported 
in extensoj 25 L. C. J. 163, Q. B. 1880. 

86. The teller of a bank endorsed on a parcel 
of bank notes the amount which it was sup- 
posed to contain. It was subsequently discov- 
ered that the parcel was $6,300 short and it 
was ascertained that a deficiency of the same 
amount existed in the teller's accounts and 
had been during sevei-al yeai-s skilfully 
covered up and concealed from the authorities 
of the bank who had made the usual inspec- 
tions Meld that a guarantee insurance com- 
pany, which had guaranteed the fidelity of 
the teller was liable for the deficiency, but 
only to the extent which occurred after the 
contract was made. La Banque Nationale 
<!b Lesp^ancey 4 L, N. 147, S. C. 1881. 

III. Attachment of assessment. 

87. In the absence of fmud, negligence or 
maladministration, it is nof competent to a 
judgment creditor of a Mutual Fire Insurance 
Co. of the Province of Quebec to attach 
moneys payable to the company by way of 
assessment under the provisions of the liquida- 
tion statute, 28 Vic. Cap. 13. Lavoie S Mutual 
Fire Insurance Co. of Hochelaga, 26 L. C. J. 
166, S. C. 1882. 

IV. Consent where required must be in 

WRITING. 

88. The statutory requirement applicable 
to insurance in Mutual Insurance Companies 
that the consent of the Directors to a 
double Insurance must be signified by an en- 



dorsement on the policy or other ackowledg- 
ment in writing is not satisfied by a mere 
knowledge by the insurers of other insur 
ances. Dustin dt ffochelaga Mutual Fire /f»«v* 
ranee Company. 4. L. N. 295. 6. C. R., 1881. 

V. Error in policy. 

89. Action on a premium note given for a 
life insurance policy. Plea that the poUcy 
was different m>m what was agreed upon be- 
tween defendant and theplaintififs agent. Hie 
policy was payable at death only, whereas it 
was to be made payable in twenty years. The 
evidence was conflicting but in review held, re- 
versing the first judgment, thattiie d^fencumt 
evidently understood that it would be made 
payable m twenty years and action dismissed. 
Sun Mutual Life Insurance Oompany & B4- 
land. 5. L. N. 42. S. C. R., 1881. 

VII. Fire. 

90. Conditions of policy. — Case of Connolly 
& Provincial Insurance Company (1) with 
respect to the words '^ to go out in tow " 
reversed in Supreme Court and judgment of 
Superior Comrt (2) restored. 5. S. G. Rep. 258. 
Su. Ct. 1879. 

91. Where after a fire the insurers and 
the insured proceed amicably to an estimate 
of the loss without requiring the observance 
of forms laid down in the conditions of the 
poUcy and on which they had a right to in- 
sist they will be held to have waived such 
formalities, and the report of the experts can- 
not be set aside for want of them. Demon- 
tigny S Compagnie d^ Assurance AgricoU de 
Watertovm. 2. Q. B. R. 27. Q. B., 1881. 

92. Action against an Insurance Co. on a 
policy of insurance by which the plaintiff 
stock-in-trade, consisting of fancy goods, was 
insured against loss by fire. The principal 
plea of the Co. was to the effect that contrary 
to a condition endorsed on the policy a sale 
and transfer of the goods of plaintiff had been 
made to one F. in consideration of a certain 
suretyship entered into by F. in favor of 
plaintiffs brother|in order to obtain the release 
of the brother from jail. To this the plaintiff 
answered that there had been no dehvery of 
the effects mentioned in the deed of sale ; 
that the stock had always remained in plain- 
tiffs possession and the deed was without 
effect. Condition No. 2 on the back of the 
policy was as follows ; " Without written per- 
^^ mission of the Company it will not be liable 
^^ for loss or damage if any change takes place 
^< in the occupation, location, title or position 
^^ of the property herein specified. In every 
'^ case without such permission this policy is 
'' void and all insurance thereunder imme- 
<< diatly ceases and determines.'' Tlie sale to 
F. was before Notary and was tq be void at 



(1) 1. Dig. 403.219. 

(2) 6. Q. L. K. 74. 
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the expiration of the suretyship which how- 
ever did not occur imtil after the fire. Held 
thftt the policy was nuU. SemmelhcMck de 
Canada Fire i Marine Ins. Co. 4 L. N. 205, 
S. C. 1881. 

93. In an action for loss hy fire under a 
policy of insurance, Jugi Que Vohligation pour 
raesocr^ qui n'est pas propri6taire, de decla- 
rer son int6r§t dans la chose i^i^me lorsqu'elle 
est une garantie ou condition de la police, 
n'est qu'une nullity relative qui ne peut Stre 
invoquee que par Fassureur ; et que celui-ci 
est presume y avoir renoncS lorsque, connais- 
sant Texistence de ce moyen d'annulation, il 
ne s'en pr^vaut pas, et reconnaissant subsis- 
tante Tobligation que lui fait la poUce. St, 
Amand S Cie. cP Assurance de Quebec, 9 Q. L. 
R. 162 S. C. 1883. . 

94. Et <^u41 en est de mSme pour toutes 
les garanties et entr'autres pour celle par 
laquelle TassurS s'oblige de foumir a Tassu- 
reur, dans les 14 jours du sinistre un etat 
detaiUe de sa perte ; mais que I'assureur quoi- 
qu'il ne se pi^valle pas de I'expiration du 
delai conserve intacts ses droits d. la produc- 
tion de cet etat en le demandant ou objectant 
a rinsufiSsance de la reclamation produite, et 
en la renvqyant pour cette raison. lb, 

95. Delay to file claim, — Action to recover 
under a fire policy for loss by fire. Plea, that 
the plaintiff claimed for her absentee hus- 
band, the owner of the property and had no 
quality to claim ; that the party insured had 
no insurable interest : that it was a condition 
of the policy that unless a claim were made 
within three months after the fire that all 
benefit under the policy shoula be forfeited 
and that no claim was made within three 
months -, that an iiTegular illegal claim made 
by plaintiff within twenty days after the fire 
was immediately rejected, and no action was 
taken within twelve months, and it was a con- 
dition that unless action was taken within 
three months after rejection the claim should 
be forfeited. Held that the claim was too 
late. Armstrong <k The Northern Assurance 
Company, 4 L. N. 77 S. C, 1881. 

96. Interest in Policy, — The husband of 
the plaintiff (deceased) in 1877, insured in 
the ofiioe of the defendant, the furniture in 
the house in which he lived, the house itself 
and the house acyoining. The furniture be- 
longed to him, but the two immoveables 
belonged to him only in usufruit, the nu-pro- 
priiU being in his children by a previous 
marriage. These insurances were still in 
existence when the property was destroyed 
by the great fire of June, 1881. The husband 
of plaintiff died the 18th July following, leav- 
ing the plaintiff his universal legatee. The 
two houses were insured together for $800, of 
which the company, defendant, paid $775 to 
the actual owners and received from them a 
guarantee i^sainst any trouble on the part of 
the plaintiff. The owners were therefore 
called in en aarantie admitted their ownership 
and pleaded a variety of pleas by intervention, 
■ome belonging to the company and some to 



themselves as proprietors, all of which were 
dismissed on the principle that the contract 
of assurance against fire is personal and is 
not an accessory of the property ; that by it 
no one is insured but he whom the company 
at thetime of issuing the policy undertakes to 
indemnify, and in consequence that the 
defendants en garantie and intervenants had 
no right to any part of the insurance money. 
St'Amand <k Cie cP Assurance de Quebec, 9 
Q. L. R. 162, S. C, 1883. 

97. And on the other hand, that the plain- 
tiff, as legatee of the usufructuary, cou^l 
only recover an amount proportional to her 
interest, and as there was no proof of what it 
amounted to, her action would.be dismissed. 
lb, 

98. Misrepresentation, — Action on an in- 
surance policy issued by respondents by 
which they insured certain articles known as 
scythe sharpeners, which the appellants 
were manufacturing, as well as the materials 
used by appellants for their manu&cturing 
establishment for the sum of $800.00. After 
the insurance was effected, the appellants 
move their manu£Eicturin^ establishment into 
a new building and obtamed the consent of 
the Respondents that the policy already ef- 
fected should cover the risk in the new build- 
ing. The Respondents to the action pleaded 
that the insurance had been obtained by 
false and fraudulent representations as to the 
value, nature and quality of the goods insured, 
that subsequently to the issuing of the policy, 
the appellants represented that the risk in 
the new building was not increased, when 
in fact it was materially increased, that the 
appellants sustained no loss nor damage, as 
the articles insured were worthless, and fur- 
ther that no expertise was ever had, as re- 
quired by law. The CJourt below dismissed 
the action,but in Appeal judgment reversed on 
the ground of want of proof of fraud or misre- 
presention. Holmes i Mutual Fire Insu- 
rance Company of Stanstead and Sherbrooke, 
I Q. B. R. 84, Q. B. 1880. 

99. Rights of insured, — It is not competent 
to a person insured in a mutual insurance 
company when called upon to pay assessments 
on his premium, note to compel the Company 
to enter into a detailed statement of the losses 
in order to establish the correctness of the 
assessments made by the directors. The 
latter in making the assessments are the 
agents of the insured, who in the absence of 
fraud is, quoad such assessments, bound by 
their acts and by the terms of the premium 
note. GUes & Brock, 5 L. N., 369, C. C. 1882. 

*100. Waioer of condition of Policy, — By 
a condition in a policy of fire insurance the 
insured was required on pain of forfeiture, 
to notify the company of any other insurance 
effected on the property. The Company, 
after the fire and after knowledge that 
other insurances had been effected, supplied 
forms for making claims and joined in an ar- 
bitration to settle the amount of damage and 
otherwise treated the contract as binding ou 
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the company. Held that this was a waiter 
of all oDJections based on the condition re- 
quiring notice of other insurance. Fonderie 
de Joliette & Gompagnie d^ Assurance de Sta- 
dacona. 6. L. N. 277 <fc 27 L. C. J. 194. Q. B., 
1883. 

VI II. Inspection of Companies see Q. 45 
VICT. CHAP. 49 and Q. 46 VIC. CAP. 19. 

IX. Interim receipt. 

101. The defendant granted the plaintiff 
an interim insurance receipt containing the 

following conditions: Subject to the 

approval of the directors which will be signi- 
fied by the issue of policy within thirty days 

from date Notice of rejection of risk 

received at the post office addres of applicant 
as given in application cancels this receipt 
and insurance if not otherwise conveyed.'' 
Held — that the mere lapse of the thirty days 
without the issuing of any policy did not put 
an end to the insurance effected under the 
receipt. Turgeon is Citizens^ Insurance Co. 
9 Q. L. R. 78, S. C. R. 1883. 

X. Liability of Policy holders. 

102. The defendants on the 5th I^ecember, 
1878, obtained from the plaintiffs a policy of 
insurance for $2000 on account of which they 
gave a deposit note for $160 for the balance 
of which the action was brought. Plea that 
on the first of March, 1880, the policy which 
they had held was cancelled by the plaintiff 
and notice thereof given to the defendants, 
and that on the said 1st March, 1880, defen- 
dants had paid all dividends and calls made 
on the said note, and were entitled to have it 
cancelled and returned to them. On the part 
of the plaintiff it was contended that the onus 
was upon the defendants to show that the as- 
sessment sued for was for losses subsequent to 
the cancellation of the policy. Held that as re- 
gards the defendants the resolution making 
the call should have stated that it was ne- 
cessary for the payment of losses incurred 
before the first of March ] and the burden of 
proof was on the plaiiitifi to show that it was 
so. Hochelaga Mutual Insurcmce Co. d: Gi- 
rouard 7 Q. L. R. 348, S. C. R. 1881. 

103. Dans les poursnites intentees par une 
Compagnie d' Assurance Mutuelle pour rfipar- 
tir des pertes par elles subies, sur les billets 
de primes des assures, elle est tenue de 
prouver que la repartition a et6 faite par ne- 
cessity, pour reparer des pertes actuellement 
encourues par la Compagnie depms la signa- 
ture du billet de prime, et que la. repartition 
a ete faite proportionnellement du dit billet. 
Que le defendeur sera admis a prouver que 
la repartition a 6t6 faite sans nScessite et est 
frauduleuse. Compagnie d'assurance Mu- 
tuelle & Proteau, 6 L. N. 85, C. C. 1883. 

XI. Life. 

104. Premium notes, — Action for $225, 



amount of a promissory note. Plea no consi- 
deration and that the plaintiff had represent- 
ed to defendant that be was an agent of the 
^tna life Insurance Co. of Hartford, and as 
such, induced plaintiff to take out a policy if in- 
surance on his life for $5000,in consideration of 
the annual payment to said company of $225, 
for which sum said note was made. That said 
note was not given to defendant personally 
but to the company, and when tne policy 
issued it was upon condition of defendant's 
paying the company an annual premium of 
$315. The defendant refused to accept said 
policy when the same was offered to him and 
returned it to the company, who accepted 
and still held the said policy. That no privity 
of contract respecting the note ever existed 
between plaintiff and defendant. Held that 
there was privity of contract between the 
agent and the maker of the note, and the 
note being given for good and valid consi- 
deration, the agent could maintain an action 
upon it. Alexanderd: Taylor f 25 L. C. J. 252, 
S. C. R. 1880. 

105. Bights of creditor of assured where 
policy payable in foreign coun^— The ap- 
pellants were a life insurance company incor- 
porated in the United States, having their 
nead office in the city of New York, and a 
branch of their business in Canada, with an 
agency established in Montreal. The respon- 
dent represented a creditor of a policy holder 
in Canada, whose life was assured by the 
appellants and who died at Montreal on the 
6th October, 1877. Notice and proof of his 
death were duly furnished to the agent of the 
company at Montreal, and by him transmitted 
to the head office at New York. On the 5th 
November following, a Canadian creditor of 
the assured took out a seizure before judgment 
at Montreal,and with it lodged an attacmnent 
by way of gamishment in the hands of the 
Company, serving it upon the agent of the 
Company in Montreal. The agent made a 
declaration in conformity with the facts and 
the seizure being found irre^lar was dropped. 
In January following, the seizure was renewed 
in the hands of the Company's agent at 
Montreal, but in the meantime a brother of 
the assured resident in Montreal had gone to 
New York and had been duly named and 
appointed executor and administrator to the 
estate of the deceased. In December, 1877, 
he instituted a suit against the Company in 
the Superior Court New York, for the recovery 
of the amount of the indemnity due under 
the policy. The Company therefore were 
exposed to two separate demands for the 
amount of the poUcy. In May, 1878, the 
Company obtained leave of the Court at Mont- 
real to make a new declaration in which they 
repeated all the facts of the proceedings at 
New York, and added the fact that not- 
withstanding their defense to the suit there 
on the ground of the attachment at Montreal, 
the Superior Court at New York had con- 
demned them to pay to the executor and 
administrator there, the amount of the in- 
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demnity due under the policy, which they had 
accoiduiglyp&id to him and obtained a full 
discharge. The creditor seizing having become 
iDsolyent, the respondent was appointed his 
assignee and the declaration of the Company 
was contested. The Superior Court at Mont- 
real maintained the contestation principally 
on the ground that under the provisions of 
the Statute 40 Vic. Cap. 42, the policy in 
question was a Canadian policy ; that the 
deposit made by the Co. under that Statute 
was for the security of Canadian policyholders, 
and that the judgment of the Superior Court 
in New York was of no force in Canada to 
defeat the claims of the creditors of the estate 
of the assured who had his domicile and 
died in the Province of Quebec, and whose 
estate was liable to distribution according to 
the laws of this Province. Held, reversing the 
judgment of the Court below, that although 
the policy was a Canadian policy according to 
the meaning of the statute referred to that 
the contract was nevertheless a New York 
one,and payment of the amount covered by 
the policy must be demanded there, before 
the Gcnnpany could be considered in de&ult. 
Equitable Lift Ass. Co, Jc rerrauli,26 L. C.J 
382. Q. B. 1882. 

106. Nevertheless in case of the insolvency 
of the Company the assured would have a 
right to rank with Canadian policyholders on 
the special deposit made imder said Statute 
but although the assured died in Montreal, 
payment under Judgment of the Superior 
Court at New YorK to the administrator of the 
assured's estate at New York,wa8 a complete 
bar to any suit for the recovery of the amount 
of the policy in Montreal. lb. 

XIL Marine. 

107. The owner of a cargo insured has the 
right to recover the amount of the in8urance,if 
the loss of the barge containing the cargo is not 
due to the fault of the insured or was within 
his control Nickle 6s The Mutual Ins. Co. of 
Buffalo, 12 R. L. 667, Q. B. 1864. 

108. Case of Leduc S The Western Assu- 
rance Co. (II IMg. 411-255) reported in extensoy 
25 L. C. J. 55, Q. B. 1880. 

109. Action by the owner of the schooner 
"Providence' for $3,130.37, being for a total 
loss of the vessel and a proportion of costs of 
repairs made to her, anterior to the disaster 
wUch caused the total loss of the vessel. 
When the insurance was effected the vessel 
was at Montreal about to leave on a voyage 
to Mingan, north of the Gulf of St. Lawrence, 
thence to Rigolet,coa6t of Labrador,passing by 
Cow Bay, Cape Breton, and return to Montreal. 
The insurance was effected on the hull,rigging, 
apparel and appurtenances of the schooner 
" Providence " to the amount of $2,000, from 
noon on the 2nd June, 1868, to noon on the 
15th November of the same year,with liberty 
to navigate the interior waters and also the 
Gulf to the lower provinces. She left Mon- 
iresdf reached Mingan and set sail thence to 



Cow Bay, which she reachedj in safety, and 
left thence for Rigolet on the 31st July, with 
a cargo of coal, but when near the port of 
Sydney next day under stress of weather she 
made so much water that she was obliged to 
put into Sydney for repairs, where the cap- 
tain made his protest in due form, wherec^ 
notice of the facts was then given the West- 
em Assurance Co., who acquiesced in the 
necessity of repairs being made. She was 
examined by competent parties, the repairs 
considered necessary made, and then being 
judged to be seaworthy she sailed again, but 
the weather was so stormy that the crew, to 
save themselves, were obliged on the 31st 
August, to run the vessel ashore on the east 
end of the Island of Anticosti, where she 
became a total wreck. The plea was that the 
vessel was unseaworthy, which became appa- 
rent by her leaking as soon as she left Cow 
Bay with a cargo of coal, that she was insuffi- 
ciently repaired without a prior survey as 
required by the policy, and without the dis- 
charge of the cargo which ought to have been 
done to enable the repairs to be effectively 
made, and she started after the repairs in an 
unseaworthy condition. Held that when a 
vessel is seaworthy at the point of departure 
named in the policy, the risk attached from 
the time she left port, and that under the 
sue and labor clause, the assured had a right 
to recover the proportion of the costs of 
repairs caused by striking on said rock which 
the value of the vessel bore to the sum insured 
in addition to the sum insured, the vessel 
having been wrecked subsequently to the 
making repairs (1). Leduc d: The Western 
Assurance Co., 25 L. C. J. 280, Q. B. 1881. 

1 10. In 1 879, the respondent was registered 
owner of the vessel Matilde Octavie, but in 
reality he was owner of only |, the other I oi 
which belonged to the Captain. On a voyage 
from Montreal to Monte Video the vessel 
foundered, twenty minutes afterwards it 
floated again, and subsequently was brought 
into the port of Monte Video,where he re- 
ported the matter to the EngUsh Consul 
and the boat was examined and condemned 
by the Inspectors ; after notice to the Insurers 
the vessel was sold by public auction in pre- 
sence of an agent of the Insurers, and after de- 
duction of what was realized, action was 
brought for the balance. Held in an action 
for total loss, on a policy of Marine Insurance 
the plaintiff may recover as for a partial loss. 
Jlferchants^ Marine Insurance (hmpany db 
Boss. 10 Q. L. E. 237. Q. B., 1884. 

XIII. Mutual. 

111. Persons who become members of a 
mutual insurance company and pay premiums 
under 40 Vic. Cap 72 Sec. 35, are liable as 
members for assessments for losses and arrears 
of Directors' fees cannot be offered in com- 



(1) See II Dig. 411-255. 
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penflotion of an asMSsment to meet specific 
tosses. Hoehelaga Mutual Fire Inturanee 
Company A Lefebvre. 6. L. N. 236. S. C, 1883, 
and 7. L. N. 226. Q. B., 1885. 

112. And HMf also (reforming in this 
respect the judgment of the Superior 
Court.) — That although fees due appel- 
lant as Diroctors could not be set up in 
compensation against such extra assessments 
yet as the company and liquidators had 
agreed to allow such fees in reduction thereof, 
the appellant ought not to be condemned 
for more than respondents had agreed to ac- 
cept, lb. 

113. Action for assessments, — In an action 
against a Mutual Insurance Company, Heldf 
that as it was neither alleged or proved what 
was Uie effect of the loss sustamed at the 
period at which it was sustained , nor the 
amount nor expense of the Company,nor why 
they were insured, that the action was pro- 
perly dismissed. Mutual Fire Insurance Co, 
o/Joliette A Dupuis, 28 L. C. J. 179, Q. B., 
1884. 

114. Liquidation of. ^In 1880 the defend- 
ant took out two policies of insurance with 
the company plaintiff, and gave two notes 
for the premium. By these notes the defend- 
ant promised to pay '^ iouies sommes d argent 
que les direeteurs pourraient de temps d autre 
exiger, pourvu que telles sommes et le mon- 
tant endossi sur ieelles n^exc6ddi pas les mon- 
tants des billets.^^ The company went into 
liquidation in 1881, and on an action by the 
liquidators against the defendant for an assess- 
ment for losses.~iJ(;{<2 that the liquidators of 
a Mutual Insurance Company coula not recov- 
er such assessments without strict proof of 
the losses incured, and of the debts and 
expenses which have rendered such an expen- 
diture necessary, nor without strict proof of 
the observance of all the formalities required 
by the Statute, and that in default of this 
the action was properly dismissed. Mutual 
Insurance Co. of Joliette it Bourgouin, 10 
Q. L. R 110, S. C. R., 1884. 

115. Bight of foreign Coiiipanw*.— Action 
to recover the amount of an assessment due 
upon a premium note. Plea that since the 
passing of the Dominion Insurance Act of 
1877, Mutual Fire Insurance Company, 
having their head office in the Province of 
Ontario, had no right to do business in the 
Province of Quebec. Held that the Company 
having its head quarters in the City of Ksk- 
milton, Ont., and doing business in the Pro- 
vince of Quebec previous to 1877, had a right 
to do business in this Province since. Victo- 
ria Mutual Fire Insurance Oo, S Mullin, 6 
L. N. 390, C. C. 1883. 

XIV. Overvaluation. 

116. Where the value of the property is 
not easily arrived at and the evidence is con- 
flicting, a claim will not usually be held to 
contain an overvaluation unless the amount 
demanded be about double the actual value. 



Northern Assurance Co. d: Pr6vosl^ 25 L. G* 
J. 211, Q.B. 1881. 

XV. Proof of mbxbbbsbip. 

117. Where under judgment against a Fire 
Insurance Company, the plaintiff caused a 
seizure to be made in the nands of one of its 
members, on moneys due by him to the com- 
pany. HM. — Que le eertificat du secretaire de 
la socUti difenderesse attestant que le tiers- 
saisie Hait endetti envers elle en la somme 
y mentionnie, doit itre considiri comme une 
preuve ligale et suffisantey en autant qu^il est 
conforme aux dispositions du Statut iJP Onta- 
rio, 36 Viet Ch. 44, S. 48, et que ce eertificat 
suffit pour itdblir dune manitre ligiue la 
repartition ou eotisation invoquie par le de- 
mandeur centre le tiers-saisie. vadieuz d: 
Can. Mutual Fire Insurance Co. 2SJm C. J. 
199, S. C. B. 1879. 

XVI. Transfer of Pouoy. 

118. P. transferred to appellant two insu- 
rance policies issued by respondant. Subse- 
quently the property insured was destroyed 
by fire, but after P. had ceased to have any 
interest in such property. On a claim by 
appellant to recover the amount of such poli- 
cies. — Held that the assignee of a policy issued 
by a Mutual Insurance Co. can only exercise 
such claims as the transferor himself could 
have done, and that in the case in point, P. 
having ceased to have any title to the pro- 
perty insured, when the fire occured, could 
not rocover the amount insured under the 
policies aforesaid, and that the appellant was 
therefore debarred from such claun. WiUey 
d; Mutual Fire Insurance Co. ofStansteadj 
2 Q. B. R. 29, Q. B., 1881. 

XVII. Variance between Application and 
Policy. 

119. In an action for loss by fire under 
an insurance policy,— ^Te^ci, that when the 
application is referred to in the policy as 
forming part thereof, it will control the pro- 
visions ofsaid policy, when there is a variance 
with respect to the description of the pre- 
mises insured, and that a misdescription in 
the policy, inserted there by the agent of the 
company, will be deemed the fault of the 
company. Vizina S Canada Fire d Marine 
Insurance Co,, 9 Q. L. K. 65 S. C, 1883. 

120. And that under the circumstances, 
parol evidence will be admitted to prove the 
mtention of the assured. lb. 

XVIII. Warranty. 

121. Action on a fire insurance policy for 
$1200. By the action $1000 was clidmed and by 
the judgment appealed from $800 was allowed. 
The company resisted on two grounds. — First, 
that the house which was of wood was to be 
covered with brick and that it had not been 
BO covered before the fire. The insurance 
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which was effected in March, 1877, was 
renewed in March, 1878, the house stUl being 
nncovered. Held to be no warranty. Northern 
A89uranee Co, & Prevost, 25 L. C. J. 211 & 4, 
L N. 254 ^ 1 Q. B. R., 278, Q. B., 1881. 

XJX, WixDiNO UP OF Companies when in- 
soLYBsiT. C. 47 Vict., Cap. 39. 



INTERDICTION. 

I. Of Habitual Drunkards. 

II. Powers of Prothonotary. 

I. Of Habitual Drunkards, see Q 47 Vict., 
Cap. 21. 

II. Powers of Prothonotary. 

122. The prothonotary of the Superior 
Goxut has under Art. 1399 C. C. P., concur- 
rent jurisdiction with the judges of the Super- 
ior Court to pronounce interdictions and to 
create a curator for the interdict, and the 
sentence he may render in such matters, 
takes effect from the day it was rendered, 
notwithstanding revision or appeal, and 
during such revision or appeal the curator 
thus appointed may sue the previous curator 
en reddition de compte* Clement ds Francis^ 
12R.L.567,S.C,1881. 



INTEREST. 

[. On Claims in Insolvency, see INSOL- 
VENCY. 
II. Pbbbcription of. 

IIL PRTVILBOB for. 

IV. Right of Corporations to charge 
Interest.' 

V. Right of Executor to charge. 
VL Right to. 

n. Prescription of. 

123. Action to recover $2508.50, balance of 
the capital of the price of sale of certain im- 
moveable property by plaintiff to defendant, 
under deed executed, 9th February, 1870, and 
registered 18th February, and for arrears of 
interest. On the 31st March, 1876, the plain- 
tiff registered a memorial of five years, due 
under said deed on the 1st March, 1876. 
amounting to $1004.75. Defendant paia 
▼arioos amounts on account of the arrears of 
interest leaving a balance accrued to the 
28th March, 1880, of $1480. Action hypo- 
thecary Ibr $2508.50 capital and $1490 
interest, and interest on the capital from 
March, 1880, at the rate stipulated in the 
deed, and <m the $1480, at 6 p. c. from ser- 
vice ofprocess. Defendant tendered the in- 
terest for five years back from the date of 
iction and pleaded that all the rest was 



prescribed. Plaintiff answered in law that 
the five years prescription did not apply to 
interest registered under Art. 2125 C. 0. (1^ 
Plaintiff also pleaded the payment on ac- 
count of it, as interruptions of prescription. 
Held in Review confirming the judgment of 
the first court, which rejected all plaintiff's 
pretensions and maintained the plea of pres- 
cription of five vears, notwithstanding the 
payments which had been made. Macdonald 
& Viriger 26 L. C. J. 303, S. C. R. 1882. 

III. Privilioe for. 

124. Where action was brought on the 
10th of February, 1879, on an obUgation and 
mortgage duly registered. Held that Uie 
plaintifiB had a preference for the interest 
from the 12 May, 1876. Bricault S Bricault. 
11 R. L. 163. S. C. 1881. 

IV. Right of Corporations to charob. 

1 25. An agreement by which a Corporation 
authorized to lend money, charges a rate of 
interest greater than that authorized by chap. 
58 of C. S. C, namely 6 per cent, is null as to 
the excess of interest only, and a rente cons- 
tituted for the same purpose is subject to the 
same provisions. Corporation du SSminaire 
de Nicolet & Pauzi, 11 R. L. 438, S. C. 1882. 

V. RiOHT OF EXECUTOR TO ORAROB. 

126. Where an executor acts without 
authority as tutor to the minor whose estate 
he administers, he cannot charge interest on 
moneys expended in that capacity, but he 
has a right to claim interest on all interest 
bearing debts paid by him in the interest of 
the minor to prevent the sacrifice of her real 
estate. Miller d: Coleman^ 25 L. C. J. 196, Q. 
B. 1881, 

VI. Right TO. 

127. Interest runs on the interest of cou- 
pons of railway debentures, from the dates on 
which they respectively fall due without the 
necessity of putting the debtor en demeure. 
Desrosiers d: The Montreal^ Portland S Bos 
ton R'y Co., 28 L. C J. 1, & 6 L. N. 388, S. C. R. 
1883. 



INTERLOCUTORY JUDGMENTS. 
I. Appeal from See APPEAL. 



(1). The creditor has a hypothec for the remain- 
der of the anean of interest or of rent from the date 
only of the registntion of a claim or memoriaL ape- 
dfyinff the amoaiit of aneari due and daimad. 
Nevenbeless the arrean of interest dne, at the time 
of the tint registntion and therein speofiad are pic- 
served by sudi registntum. 2125 C. C. 
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INTERNATIONAL LAW. 

I. In matters op Ikbukanob ««« INSU- 
RANCE ure. 

II. With rboabd to DIVORCE ue MAR- 
RIAGE BFPBcr OP, &a. 



INTERPRETATION. 

I. Of Civil Codk wrbrb dipfbrencb exists 
BBTWBEN English and French vEBSioys see 
Rcvnarks of Ramsay, J. obiter in Harrington 
i: Cone. 26 L. C. J. 108. Q. B. 1882. 

II. Of Stattjths »u ACTS OF PARLIA- 
MENT. 



INTERPRETATION ACT. 

I. Amendment of See ACTS OF PARLIA- 
MENT. 



INTERROGATOIRES. 

1. Sue faits et articles ^f^ PROCEDURE. 



INTERRUPTION. 

L Of Prescription See PRESCRIPTION. 



INTERVENTION. 

I. By Assignee in Insolvency. 

II. Delay to contest. 

III. Grounds of. 

IV. May be filed during dbliber£. 

V. Procedure in. 

VI. Right of. 

L By Assignee in Insolvency. 

128. Where an assignee in insolvency 
petitioned to be allowed to intervene in an 
action brought against the insolvent after he 
had assigned, the petition was dismissed on 
demurrer on the groimd that the action did 
not affect the estate assigned, and moreover 
the assignee had not alleged that the insol- 
vent was unwilling or unable to defend him- 
self. Roche <fc Wood, 8 Q. L. R. 122, S. C. R., 
1882. 

II. Delay to contest. 

129. The corporation of the City of Quebec 



having a judgment against one P. L. issued an 
execution against him cm immoveable pro- 
perty duly described in the proeeedings. On 
the 6th December, 1880, the appellant filed an 
opposition afin de charge, clauning to have 
certain rights over and upon the property 
seiBed. On the 2l8t of December the respon- 
dents filed an intervention for the purpose 
of contesting the opposition. On the 7th Jan- 
uary following, respondents produced their 
may ens of contestation, concluding for the 
dismissal of the opposition. Appellant replied 
by a general and a special answer. The spe- 
cial answer respondents demurred to on the 
ground that it was not an answer to their con- 
testation,»but an answer to their interventaonf 
and as such came too late as the intervention 
by the expiring of the eight days delay 
allowed for its contestation had been admitted 
and could not afterwards be contested, the 
opposant thereafter having only the ri^t to 
join issue with the intervening parties on 
their moyene of contestation but having no 
fiirther n^t to contest the intervention itself. 
Edd, settmg aside the judgment of the Super- 
ior Court, maintaining the demurrer, that 
the meaning of article 158 C. C. P. (1) was 
that after the lapse of eight days the intenre- 
nant was admitt^ a party to the case but 
the contestant was not precluded fixim plead- 
ing vrithout some act of foreclosure. Derome & 
Robitaille, 8 Q. L. R. 60, Q. B., 1881. 

III. Grounds of. 

130. Where action is brought to set aside 
an assessment roll, such action is in the nature 
of a popular action, and any other party,whose 
name is on such assessment roll, may inter- 
vene to represent his rights. MoUon*s Banh 
& City of Montreal, 11 R L. 542, S. C. 1881. 

IV. May be filed during DsuBiR^. 



131. A petition in intervention was filed 
after the case has been heard and taken en 
delibSrS and question whether it should be 
allowed. Per curiam, — After consultation with 
my brother judges and seeing the precise 
terms of the Article of the Code as to interven- 
tions, I think there is no doubt that an inter 
vention may be put in at any time before 
judgment. Intervention allowed to be filed 
and ditihiri discharged. Backer A Foreman, 
4 L. N. 263, S. C. 1881. 



(1^ If the demand in intervention is served within 
the delay prescribed, the parties to the suit are bound 
to answer it within eight days after snch sbrvioe, in 
default of which the intervention is held thence for- 
ward to be admitted by the parties who have not 
contested it. The intervening party^ is bound within 
eight days from the admission of nis intervention to 
furnish any grounds he may have to set up in the 
principal suit. The subsequent prooeedings are the 
same as in an ordinary suit. 158 C. C. P, 
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V. Pboordurb in. 

132. Wliere the proceedings on the princi- 
pal demand are of a summary nature the 
proceedings on an intervention therein are 
governed by the same rules. Stephen d: Mont- 
realj Portland & Boston Railway f 7 L. N. 62. 
S. C, 1884. 

VL BiQHT OF. 

133. In a case of capias. — Held that the cre- 
ditor could not intervene in a suit by his 
debtor against a third party except on proof 
of fraud and collusion. Marcoite S Moodie 11. 
R.L.460.S. C, 1882. 

134. If the plaintiff in case has not the 
right to obtain the conclusions ofhis demand 
the person who has the right to a claim made 
by the plaintiff may intervene and obtain 
judgment against the defendant and such in- 
tervention will fonn a distinct action. Ma- 
rim & Dorionl2 R. L. 380, S. C, 1883. 
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JOINT AND SEVERAL LIABILITY 
—See OBLIGATIONS. 



JOINT STOCK COMPANIES— iStef 
COMPANIES, CORPORATIONS, &o. 



JOUBNAUEES. 

I. Sbizubb of Waob8 op, eee MASTEK avd 
SERVANT. 



JOURNEYMEN -5ee LABORERS, 
MASTERS AND SERVANTS. 



JOURS NON-JURIDIQUES— &« 
PROCEDURE, VACATION. 



JUDGES. 

I. JoEXSDiCTiON OP, see JURISDICTION. 

II. Powers op in regard to Commissions in 
Foreign Suits. 

III. Salaries op, see G. 46 Vict., Cap. 9. 

II. Powers op in regard to Commissions in 
Foreign Suits. 

I. Action instituted in the Court of Queen^s 
Bench, Manitoba, from which a commission 
issued to take evidence at Montreal. In the 
course of the enquSiej objection being taken 
by defendants to the production of certain 
books called for by plaintifis, and the com- 
missioner having aecided in favor of their 
production,- his ruling was submitted for 
revision to a judge of the Superior Court. The 
defendants urged that there was no jurisdic- 
tion in a judge of the Court here ; that the 
31 Vic, Cap. 76 did net apply to the Province 
of Manitoba, and cited m support of this 
pretension, 1st 38 Vic, Cap. 3, S. 2, 2nd 34 
Vict^ Cap. 13, Sec. 1 : that those two acts 
relate to the entir of Monitoba into the Do- 
minion. Sec. 1 of the last named act, directed 
that the acts passed in the first, second and 
third sessions of the Parliament of Canada, 
will apply to the Province of Manitoba the 
same as to the other four provinces, with the 
exception of the special act mentioned in a 
schedule at the end of said act, and that Man- 
itoba is therefore, in regard to said Cap. 76, 



of 31 Vict., in the same position aa the four 
provinces confederated by the B. N. A. Act. 
The defendants contended that whan 31 Vict, 
Cap. 76 was passed, Muiitoba was in effect a 
foreign co untry and was not affected by it, 
and that in any case, by the Imperial Act 
hereinafter mentioned the Court here had 
full jurisdiction. Heldj maintaining the right 
of Uie Judge to act. Crawford A MorUm 
Dairy Farming Co., 6 L. N. 188, S. C, 1883. 



JUDGE OP SESSIONS. 

I. AuTHOBiTT OP, see JURISDICTION 

II. PowBBS OF, Me Q. 47 Vict., Cap. 9. 



JUDGMENTS. 

I. Action to sbt aside. 

II. Bt Dbfault. 

.III. Bt Prothonotary. 

IV. Chosb joois. 

V. Error in. 

VI. Final. 

VII. FORBION. 

VIIL Intbrlooutort. 

IX. NON obstantb vbrbdicto. 

X. Rbvooation of. 

1. Action to sbt asidb. 

2. A judgment rendered in the Recorders 
Court c^ Montreal, by a person illegally exer> 
cising the functions of deputy or Assistant- 
Recorder is radically null, and any ratepayer 
threatened with execution by reason ot such 
judgment may bring an action in the Super- 
ior Court to protect himself and have the 
judgment declared a nullity, without the 
necessity of having recourse to a writ of cer- 
tiorari, Molson A Cily of Montreal, 26 
L. C. J. 243, S. C, ;882. 

« 

II. By Default. 

Art. 91 of the said Code is amended so that in 
fatare, the judges both in the Superior and Circuit 
Courts, shall have the same powers as the prothoDo- 
taries and clerks re8{)ectinff the rendering of judg- 
ments u^n the plaintiflrs affidavit, in the caseB 
ricified m the said articles Q. 47 Vict. Cap. 8, Sec. 
Articles 89, 90, 91, 92 and 98 of the saidCode, in 
so fiur as concerns the powers of prothcmotaries and 
clerks (rf* rendering judgment in vacation upon the 
plaintiff's i^davit in the cases therein mentknted, 
are hereby declared never to have been affected bv 
section 1 of the act 46 V ictona, chapter 26^ nor shall 
they be affected by section 2 of this Act. This sec- 
tion shall not affect pending cases. Sec. d. Article 
92 of the Code is hereby amended by adding the 
words "or in term" alter the words "the pro&Qno- 
tary in vacation." Sec. 7. 

III. By prothonotary. 

3. The prothonotary has jurisdiction to 
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render judgment in vacation in a cause where 
the olaun of the plaintiff is as follows $124.24, 
balance dile, r§gl6e et reconnue pour du bois 
vendu et liyr6 suivant march6 produit. $12.50 
pour interii depuisU rhglement du eompte en 
question, que le difendeur a promts et s'est 
obligS de payer et $20 pour autantque le de- 
mandeur a pay 4. d la demande du aifendeur, 
pour le bois de Culif d eeux qui avaitfait le 
eontraU Bruneau A MeCaffry, ] 1 R. L. 253 

Q. B., lasi. 

IV. Chosb juo^b. 

i. A judgment rendered without fraud 
against the principal is chose jug^e against 
the surety. Lamy a Drapeau 1 Q. B. R. 237. 
Q. B., 1881. 

5. A judgment confirming the discharge of 
an insolvent is chose jug4e and the validity 
of his assignment ci^nnot be questioned after- 
wards in an ordinary action against him for 
calls. Ross & Angus 6 L. N. 292. S. C, 1883. 

6. Where a vendor obtainea judgment 
against the purchaser, declaring the deed of 
scde of certam immoveables a nuUity and set- 
ting it aside. — Held that the judgment was 
not res judicata against a mortgagee to whom 
the purchaser had in the meantune mortga- 
ged his property. Ouellet & Rochette 9. 
Q. L. R, 289. S. C. R. , 1883. 

7. Wnere a party was sued for part of the 
price of goods sold and delivered to him and 
having contested his plea was dismissed and 
he appealed. — Held that as long as the ap- 
peal was pending the decision of the first 
Court was chose jugie, and estopped the de- 
fendant from pleading the same issue to a 
suit for the balance of the price of the goods 
purchased by him. Lareau ic De Beaufort, 
6 L N. 251 S. C, 1883. 

V. EmtoBs iir. * 

8. By an opposition, two of three horses 
seized were clauned by appellant. The res- 
pondent contested the opposition as to one 
of the animals. The jud^ent of the Super- 
ior Court, by error, dismissed the opposition 
altogether. The opposant appealed contend- 
ing that the opposition should have been 
maintained altogether, and iii any case the 
clerical error in the judgment should be cor- 
rected. In appeal the error was corrected 
and each party was condemed to pay his 
own costs on the appeal, the respondent not 
having desisted promptly from that part of 
the judgnent which was in excess of his 
claim, rrevost et Bourdon, 4 L. N. 77 & 1 Q. 
B. R. 21, Q. B. 1880. 

9. The respondant moved that the record 
be sent back to the Court below, for the 
purpose of having an error in the copy of 
judment corrected. It appeared that the 
draft of judgment as prepared by the Jud^e 
who rendered judgment was correct, but in 
the registration a clerical error had occurred, 
by which a wrong number was given in the 



description of certain land. The judgment as 
it was registered was not the judgment rend- 
ered by the Court Held that the Court 
below had power to correct the error in the 
registration, but it was not necessary at that 
time to send back the record. Sundberg A 
Wilder, 7 L. N. 168, Q- B. 1884. 

VI. Final. 

10. A judgment appointing a sequestrator 
is a final judgment and may be appealed from 
de piano, McCraken A Logue, 6 L. N. 326, Q. 
B. 1883. 

VII. FOREION DO NOT INTBRRUPT PRESCRIP- 
TION. 

11. A judgment obtained in Nova Scotia 
(anterior to 40 Vict. Cap. 14) had not the effect 
of interrupting prescription of a promissory 
note. Harris <fc Almour, 5 L. N. 376 8. C. 
1882. 

VIII. Il^ERLOCDTORY. 

12. A judgment or order of the Superior 
Court naming commissioners in expropriation 
is only an interlocutory order and cannot be 
M)pealed from de piano. Canadian Rubber 
Co. <fc City of Montreal, 25 L. C. J. 231, Q. B. 
1880. 

IX; NON OBSTANTE VEREDICTO. 

13. A motion for judgment non obstante, in 
an insurance case, it was held would not lie 
on the ground that the evidence and the 
verdict showed that the policy did not cover 
the loss. Rolland A Citizens* Insurance Co,, 
4 L. N. 140, S. C. R., 1881. 

X. Revocation of. 

14. Judgment of non suit obtained during 
the absence of plaintiff's attorney when the 
case is called will be revoked on motion if 
such absence be due to casforiuit but such 
motion must be made without delay. Bur- 
land Lithographic Co, <k Bilodeau, 5 L. N. 
432, C. C, 1882. 



JUDICIAL 0S.1VL—See PROCEDUEE. 



JURAT. 

I. Validity op. 

15. In the jurat of an affidavit the quality 
of the person receiving it is sufficiently indic- 
ated by terms which enables the Court to 
recognize its own officers. Montgomery d: 
Lyster, 8 Q. L. R. 375 S. C. R., 1882. 
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JURIDICAL DAYS. 
I. What abb, tee PROCEDURE, tkkms of 

OOUBT. 



JUBlSDICnON. 

I. In aotions by sailors. 

II. In matters oonoernino bridges. 
IIL Op Circuit Court. 

IV. Of Covmissiokbrs' Court. 

V. Of judge in ohambbrs. 

VI. Of judge of sessions. 

VII. Of prothonotart as to judgment in 
vacation. 

Vni. Of Recorder's Court. 

IX. Of Superior Court. 

X. Of Vice-Admiralty Court. 

XI. Over writs prom another district. 

I. In action by sailors. 

16. To an action by a sailor for wages, de- 
fendant pleaded want of jurisdiction in the 
Judge of Session of the Peace to hear the 
case, on the ground that the vessel was not 
registered. "Die proof was to the effect that 
the plaintiff was a sailor on board the barque. 
'^ Leda, " of which the defendant was owner 
and captain, and had been engaged verbally 
in presence of witnesses who proved also the 
value of the services. There was no proof 
however that the vessel had been registered 
in accordance with the provisions of 36 Vic. 
Cap. 129, Sees. 52 and 54 (1) but the barque 
had a license from tiie Harbor commissioners. 
Held no jurisdiction Tremblao & Lamothe, 
7 Q. L. R. 294, S. P., 1881. 

II. In matters coucbrning bridges. 

17. Le juge des Sessions de la Paix pour le 
district de Qu6bec n'a pas juridiction dans 
une poursuite instituee en vertu du chapitre 
30 des Status de Quebec, 43-44 Vict., lorsque 
Pinfraction mise & la charge du d^fendeur est 
all^gu6e avoir ^t6 commise sur le pont, entre 
la municipalite de Beauport et ceUe de TAnge 
Gardieh, et qu41 n'appert pas qu'il n*y a pas 
de juge de paix dans I'une ou Tautre de ces 
municipalit^s. Lts Syndics des chemins et 
barrih'es de la rive Nord & Parent, 8 Q. L. R. 
321, Po. Ct. 1881. 

III. Of Circuit Court. 

18. Where, upon judgment in the Circuit 
Court, the plaintiff took a saisie arr§t in the 
hands of the tiers-saisi who declared that a 
sum of $1150, which he had owed to defen- 



^1) £veiy sailor or apprentice belonging to a ves- 
sel resisterM. in one or the said Provinces may pro- 
ceed DV summaiy process for the recovery of his 
wages Defore a judge of the Sessions of the Peace . 



dant, had been transferred by the latter to 
others and he owed him nothing, and the 
plaintiff contested, asking that the transfer 
be set HaidQ.»^Held that this was nothing but 
a revocatory action for $1150, and the Circuit 
Court had no jurisdiction. Lapointe S: B&an- 
ger, 7 Q. L. R 316, S. C. R. 1881. 

19. But as the parties themselves had not 
raised the objection, no costs would be 
awarded. Ih. 

20. Plaintiff obtained judgment in the Gr- 
cuit Court against the defendant and issued 
a saisie-arrrii in the hands of Hers-saiHy who 
declared that he owed nothing to the defend- 
ant. Phuntiff contested this declaration and 
by his contestation asked that the tiers-saisi 
be condemned to pay $20 debt, a year's inter- 
est and costs, in all amounting to $120. The 
tiers-saisi eYoked the contestation into the 
Superior Court, and on the evocation, it was 
held that the contestation of the declaratian 
of the garnishee was a separate and distinct 
issue from that of the original suit, and when 
it involved an amount greater than the juris- 
diction of the Circuit Court, it must be sent 
to the Superior Court Wright d: Corporation 
ofStonehan^ 7 Q. L. R. 133, S. C. 1881. 

21 . On appeal to the Queen's Bench Heid 

confirming the judgment of the Circuit Court, 
that under Articles 100 and 698, of the Muni- 
cipal Code, the Circuit Court had jurisdiction 
on an appeal from the County Cooncil 
concerning a by-law of the lo^ Council 
when the County Council commits an irregu- 
larity. Corporation de St, Maurice Jt Du- 
fresne, 10 Q. L. R. 227, Q. B. 1884. 

IV. Of Commissioners Court. 

22. On application for a writ of prohibition 
against the decision of the Commissioner 
Court. — Held that wHere the Commissioners* 
Court in question has been established for a 
certain parish and part of that parish has 
since been erected into a village, the Com- 
missioners' Court has no juridiction in the 
village except as provided by the Quebec 
Act, 41 Vic. Chap. 17. Sirois d: Guimondy 11 
R. L. 230 S. C. 1882. 

23. And held also in a proceeding brought 
before the Commissioners' Court under the 
Art. 1 188 of the Code of Procedure. Par. 3 the 
jurisdiction was to appear on tiie face of the 
proceedings. lb. 



Any procte-verbal, roU, resolutioQ or other order 
of a municipal council, may be set aside by the 
Magistrate's Court or by the Circuit Court of the 
county or district, by reason of its illegality, to the 
same effect as a municipal by-law, and is subject to 
the provisions of Articles 461 & 705 (100 M. C.) Any 
municipal elector in his own name, may by a petition 
presented to the Magistrate's Court or tne Circuit 
tkmrt of the County or district, demand and obtain 
on the ground of illesality, the annulment of any 
Municipal by-kw, with costs against the Corpora- 
tion. ®8M. C. 
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V. Of judob in ohambbbs. 

24. A judgment of interdiction which has 
been pronounced by the Prothonotary, is 
subject to revision by the Ck>urt only, and not 
by a judge in chambers. Clemeni 6s Francis^ 
5 L. N. 301, Q. B., 1881. 

25. With respect to a petition to set aside 
a et^ias^'Held that when a judgment in cham- 
bers is given jurisdiction concurrentlv with 
the Court of which he is a member, that his 
judgments in the ezercice of that jurisdictioo 
are not subject to the control of the Ck>urt 
with which he has concurrent jurisidiction, but 
are liable only to be reversed by a higher 
tribunali in the same way as if they had been 
rendered by the Court. (1) Forest A Berens- 
tein, 8. Q. L. R. 264. S. C. K, 1882. 



VL Of JUDOB OF SBSSION. 

26. The prisoner contended that he was 
imprisoned without authority, the judge of 
sessions of the Peace being appointed by the 
lieutenant Governor. The Court would not 
enter upon a q^uestion of this sort on habeas 
corpus. The judge of Sessions was in the 
open enjoyment of a judicial office and his 
quality could not be questioned by eveiy 
htigant Brosseau Exp. 4 L. N. 99, Q. B., 
1881. 

27. Petitioner was convicted before the 
jud|d of Sessions of Quebec and condemned 
to five years imprisonment, for being on 
board a vessel in tne Port of Quebec, of which 
he was not master, agent, or consignee, or in 
the employ of any of those persons ana witii- 
out their consent, and asked for a writ of pro- 
hibition on the ground that the Statute un- 
der which he was convicted provided only, 
that he should be brought before a judge of 
Sessions to be tried according to the Provi- 
sons of the Act, but did not expressly state 
that he could be condemned by the judge of 
Sessions. Held dismissing the petition. Ulark 
A Chmtveau. 11 R. L. 228. Q. B., 1882. 



VIL Of PBOTHOKOTABT AS TO JTJDOlfBNT 

VACAiSv, see JUDGMENTS. 
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VUL Of Bboobdbb's Court. 

28. The Recorder of the city of Quebec has 
jurisdiction in a prosecution for keeping a 
noose of ill fieune under the Canada Act, 29-30, 
Vict Ch. 57 & 23. i^^ioiuE^n., 12 R. L 142, 
(IB. 1882. 

29. The Recorder's Court of the City of 
Montreal has jurisdiction over charges of keep- 
ing houses of illfiBune within the said City. 
Chtrrier Exp. 5 U N. 343, Q. B. 1882. 



(1) This opinion, thooffh in the nature of an 
oMtir diUtfiiH deUvered in the ooorse of a dissent on 
the msia issuer leems to have been oonooned in by 
we other judges and to be entitled to theanthorify 



XX. Of SUPBRXOB COUBT. 

30. The jurisdiction of the Superior Court 
as to amount, is governed by the amount 
claimed and not by the amoimt found to be 
due. Tourigny i Foriin. 10 Q. L. R. 30K2, 
S. C. R. 1884* 

X Op VIOB AOMIBALTT CoUBT. 

31. Action in the Vice Admiralty Court for 
damages sustained or liable to be sustained 
by the lessees of a wharf which was run into 
by the ship Barcelona. In a previous action 
by the owner of the wharf, damages were 
recovered for the actual i^juiy to the wharf. 
Per curiam, — " The claim m this suit is not 
for damage done by the ship to property, and 
it is not for any damage occasioned at the 
time of the collision but for remote and con- 
sequental damages arising from disturbance 
in the enjoyment of a five years' lease. If 
damage could be allowed for the period now 
demanded, from the Uth October, to the 
ensuing month of July, when the Barcelona 
was arrested a second time a period of ei^t 
months, she might be kept under a lien for 
damans durin|[ the five years' lease. Incases 
of ordmary collisions and detentions the mari- 
time law does not allow of damages of this 
nature. It confines the claim to actual damage 
sustained at the time and place of ii\jury and 
does not allow profits which might probably 
have been realized if the act complained of 
had not occurred. The term " damage " in 
the singular used by the Imperial Statute 
would seem to be in accordance with tiie law 
as it now stand with reference to collision of 
ships, and restriction of the injury to time and 
place. An addition to the jurisdiction of the 
Vice Admiralty Court b made by the Act. and 
a statute creating a new jurisdiction ougnt to 
be construed strictly, and the jurisouction 
of the Superior Court is not ousted, but by 
express words or implication. By tne Art. 
1660 of the Code the promoters would seem to 
have their remedy against their lessor, for a 
reduction of rent proportionate to their non- 
ex^oyment and with the jurisdiction of the 
Superior Courts in this particular I cannot 
interfere. The defendants have not taken 
exception to the jurisdiction, and as a neces* 
sary consequence^ they cannot recover costs 
without wmch this suit is dismissed." *' Bar- 
celona" The, w r«, 8 Q. L. R. 343, V. A. C. 
1882. 



XI. OvBB Wbits fbom axotbbb Distbiot. 

32. The plaintiff having obtained judgment 
against the defendant in the District of Que- 
bec sent A fiffa to Montreal for execution. 
Defendant on affidavit obtained a temporanr 
order to the bailiff from a judge in Montreal, 
before anything had been done under the 
Jij/a, to suspend, until proceedings in revoc- 
ation could be instituted at Quebea MoUmi 
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by pUdntiff to set aside order for want of 
jurisdiction in the judge at Montreal to issue, 
not allowed. Sewell d: BouiUlier, S. C, 1888. 



JURY. 



I. Acts bbspbotikg, see Q. 4445 Vict., Cap. 
10 J Q. 46 ViOT., Cap. 16 ; Q. 47 Vict., Cap. 1 1 ; 
Q. 48 Vicrr., Cap. 17. 

II. In CnriL Casks. 

Fixing trial. 
Judgment non obstante, 
' Motion for judgment. 
New trial. 
Option of. 
Verdict of. 

n. In civil oases. 

33. Fixing trial. — Motion by defendant to 
fix the trial by J'^T- ^^ Curiam, — Court can- 
not grant the motion, inasmuch as article 
352 of the Code ofCi^ Procedure provides 
that no trial by jury can be fixed until the 
court or judge, upon the motion and sugges- 
tion of the party askiog for it, has assigned 
the fact or facts to be enquired into by the 
jury and has decided all issues raised. The 
motion to fix the trial is therefore premature, 
as the defendant has omitted to ask for the 
settlement of the facts to be referred to the 
jury. Senecal & the Mail printing Company 
S. C., 1884. 

34. Judgment non obstante — Motion by 
defendants for judgment non obstante vere- 
dicto on the ground that the evidence and 
the verdict showed that the policy did not 
oover the loss. Held that though this might 
be groimd to set aside the verdict and for a 
new trial, it was not a legal ground under Art 
433 C. C. P. (1) for judgment non obstante ve- 
redicto. Rolland i Citizens' Insurance Com- 
pany. 4. L. N. 140, S. C. R., 1881 . 

35. Motion for judgment ^The defendants 

after a jury trial had t&ken place moved at 
diiSerent times for a new trial, for arrest of 
judgment and for judgment non obstante ve- 
redicto. These motions failed. The plaintiff 
then moved for judgment on the verdict. 
Held that this motion will not, under such 



circumstances, be ^pnmted as a motion of 
course, but the court will reject such motion 
where the verdict appears to be unsmtained 
by the evidence. Fletcher A The F%re Insv 

I ranee Company of Slanstead S Sherbrooke. 

I 5 L N. 55, S. 0. k, 1882. 

36. But held in appeal reversing this that 
in such case the findings of the juiy must be 
taken as they stand, and the plamtifTs motion 
for judgment granted, if the findings of the 
jury are in his favor. lb, 5 Ia N. 340, Q. B., 
1883. 

37. New Trial. On a trial for libel by a 
newspaper the verdict having been against 
the plaintiff a new trial was ordered for mis- 
direction as to matter of fact. Montague S 
Gazette Printing Company. 5 L. N. 173, & C. 

38. Option of, — ^Where the plaintiff has 
made option of a jury trial he cannot with- 
draw it without the consent of the other par- 
ty. Heyneman A Datis 6 L. N. 184 4^ 27 
L. C. J. 108, S. C, 1883. 

39. Verdict of — In an action of damages 
for injuries received by being struck by a 
locomotive the jury awarded $5,000, which 
the coiurt of Review set aside on the ground 
of contributory negligence. Held reversing 
this judgment that where the verdict of the 
jxxry is supported by evidence, although such 
evidence be in some respects contradicted 
by other testimony, the verdict of the jury 
based on their appreciation of the evidence 
will not usually be disturbed. Wilson d The 
Grand Trunk RaUu>ay Company. 5 L N. 88. 
Q. B. 1882, and Su. Ct., 1883. 



JUSTICES OF THE PEACE. 

I. Duties of out of sessions in relation to 

SUMMARY convictions AND ORDERS See C. 47 

Vic Cap. 43, 

XL Signature of 

40. Under the License Act of Quf'^c the 
signature of one Justice of the Peace to a 
summons is sufficient, and that with only the 
addition of J. Pi La Corporation of St Ray- 
mond & Savary. 7 Q. L. K. 318, S. C., 1881. 
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KNOWLEDGE. 

I. Will kot imply oomsNT where the con- 
sent SHOULD BB IN WBITINO. 

1. The statutoiy requirement applicable to 
nsurance in Mutual Insurance Companies 



that the consent of the Directors to a double 
insurance must be signified by an endorse- 
ment on the policy, or other acknowledge- 
ment in writing, is not satisfied by a mere 
knowledge by the insurers of other insuran- 
ces. Dustin d Hochelaga Mutual Fire ^- 
iuranee Company. 4 L N. 295, S. C. R., 1881 . 
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LABORERS. 

L EZBHPTION OF WAOBS OF FROM 8BIZUXX 
FOB OmS HALF. 

WherpsB it Ib advinble toexempt firam aonin one 
half of the wages ^UbonmB; thmbre Her Migeaty 
bj and with toe adyioe and conaent of the LegiaUraxe 
arQoebeOy enacta w foUowa: Hereafter wagea due 
Uboorer^ ahall be liable to aeiauie onhr for a propor- 
tloD not exceeding one half. The wora " labourer " 
ahall apply only to thoae who work and are paid hj 
the day cy the week or month (otperaHica). Q. 44.46^ 
Yict. Cap. 28. 



LAND— iSfee IMMOVEABLES. 
L Salb of See SALE, jitdioial. 



LANDLORD AND TENANT— Sw LES- 
SOR U LESSEE. 



LAND SURVEYORS. 

L AoTS ooNOBExnNO, see Q. 45 Viot., Cap. 16 ; 
ft Q. 46 ViOT., Cap. 35. 



LARCBNT. 



I. What is. 



1. Prisoner appeared to answer to a chax^e 
of having, on &th October last, stolen the 
sum of $^8.75, the property of P. T. A second 
ooont in the indictment was to the effect 
that he had received the money knowing it 
to have been stolen. Prisoner and P. T.were 
in partnership from May to August when 
theur premises were burnt down. Tney there- 
fore dissolved partnership, it being agreed 
that the assets should be equally divided 
between them. There was two Insurance 
policies among the assets, payment being 
claimed upon them on October 26th, ana 
prisoner went to the Insurance office to settle 
the matter, and obtained a che(|ue for the 
amount claimed. This the prisoner took 
charge of instead of sharing the sum equally 
as had been agreed, and criminal proceedings 
were instituted. P. T., carpenter, deposed 
that he had been in partnership with pri- 
soner from May to August, 1881. Their place 
of business was burned down on July29th| 
and on the 17th August the partnership was 
dissolved, an agreement being made to share 
the profits eoually. A policy was held by the 
firm against the Domimon Insurance Co., and 
another against the Canada Insurance Co., 
the two amounting to $20,000. The Dominion 
Company paid them a cheque for their claim 
on July 26th, and they proceeded together to 



the bank to get it cashed. The priiODer 
received bills for the amount, but when wit- 
ness demanded his share, prisoner declined to 
complv. The witness caUed for the money 
several times, but on each occasion was 
refused. Counsel submitted that the Crown 
had no case, as the money was proved never 
to have been in the physical possession of T., 
and hence no larceny could have taken place. 
His lumar concuned, and chatged the hxiy 
in accordance. A verdict of ''not guilty'* 
was returned. Mwmey S Regina, Q. B., 18i2. 



LAW. 



L COROBXNINO PR0TB8T OF BiLLS AHD NOTBS. 

n. CovFUOT OF see Insurakob. 

I. CoNOBBiriKO PROTKST OF BHUI AHD NoTBS. 

2. The rule locus regit aeHm governs in the 
matter of Bills and notes. Thus where a note 
is made in Canada, everything concerning the 
modality of the note is governed by the law 
of Canada, and if payable in a foreign coontty 
eveiything concerning the payment and the 
security thereof, such as the protest, notices 
&c. will be governed by the law of the place 
where it is payable. Bank of AtMriea ^ 
Copland, 4 L. N. 164, a C. 1881. 



LAW OFFICERS OF THE CROWN. 

L Namb of thb dbpabtmbmt of Su Q. 46 
Vro. Cap. 3. 



LAWYERS See ADVOCATES, ATTOR- 
NEYS. 



LAWYERS LETTERS. 

I. Fbb for. 
. 

3. Where a letter has been written hj a 
lawyer in performance of instructions from a 
client to a debtor of the latter requesting 
payment of a debt, and the debtor settles the 
cUom, the sum of SI. 60 may be claimed by 
the lawyer from the debtor, as the fee fat 
such letter, and he may sue therefore in the 
name of his client. MwkaeU ^ PlimeoU^ 6 L 
N. 61 & 27 L. C. J. 29 & Lennox S Thom^ 6 
N. L. 8, C. C. 1883. 



LEASE See LESSOR AND LESSEE. 

L Empuvtbutio. 
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n. Not TBRMiirATSD BT IvBOLTBNOT Mee IN- 
SOLVENCY. 

nL RbBILIJlTIOK OF. 

IV. Tbbmination of. 

V. VOLUNTABT AflSIOnCBNT DOSS NOT TBBMI- 
XAfB. 

VL With promisb of sale. 



L Smphttbutig. 

i. On a petition by the ac^judieataire to 
annul a sherifBi' sale to him of certain lands on 
the ground that the defendant had given an 
emphjrteutic lease of the property, which was 
not mentioned in the announcements of sale. 
The lease in question provided as follows : 
" The said C. L. (the defendant) did declare 
to have leased, demised, granted and to farm 
let and by these presents doth lease demise 
Lt and to farm let for the space and term of 
conseoutive years which have commen 
cea runninff on the 21st day of the month of 
September last, and which will expire on the 
20yi day of the month of September, 1896, 
onto the said J. T. and J. M. junior acceptmg 
hereof lessees for themselves their neirs 
and assigns that is to say : To have and to 
use, enjoy and possess the said portion of 
beach with all the appurtenances and . de- 
pendencies thereof now leased or intended 
flo to be unto the said J. T. and J. M. Junior, 
their heirs or assigns, for the space ana term 
of fifty consecutive years, subject, however, 
to the following reserves, exceptions, clau- 
ses and conditions that is to say : Ist. 
That the emplacement or building lots 
actually leased by the said lessor to divers 
parties are not comprised in the present 
tease and shall continue to be used and em- 
ployed by the lessor as heretofore ; 2nd. That 
a piece of ground isequiiior deaeripiio) is by 
him hereby reserved and shall be by him 
used to put firewood thereon but for no other 
purpose whatever ; 3rd. It is hereby expressly 
apeed by the parties that over and above 
theprice of the present lease hereinafter sti- 
pulated, the lessor shall be entitled to have 
and receive from the cribs or refiise lyood in 
the said cove a sufi&cieat quantity for heating 
one stove throughout every winter dur- 
ing the present lease. 4th It is hereby ex- 
pressly agreed by and between the said 
parties that the lessees shall have a right to 
put an end to this lease on the expiration 
of the first twenty-five years of its duration 
upon ij^Ting notice in writing to the lessor or 
his heirs or assigns at the domicile herein- 
after elected, three months before the expira- 
tion of the twenty filth year of the term of 
this lease, upon the giving of which notice the 
present lease shall terminate on the 20th day 
of the month of September, 1871, in the same 
manner as if it had been originally made for 
25 years only. And lastly, the present lease 
is thus made for and in consideration of the 
price or sum of twenty-five pounds current 



money of this province per annumf and for 
each year of its duration. The lessor hereby 
acknowledging to have received in advance in 
the presence of us, the said notaries, fitnn the 
said leasees the sum of £25, being for the first 
years rent of which the said lessees are hereby 
fully exonerated, released and dischairgedf. 
And the said lessees do hereby promise and 
engage to continue paying the said rent in 
advance yearly on the 21 st day of the month 
of September, next year,and the other on the 
like day in each successive year, and which 
rent shall be payable at the domicile herein- 
after elected oy the parties. And it is hereby 
specially agreed by and between the said 
parties that if the said lessees should neglect 
or refUse to pay the said rent, each year, in 
advance, they will thereby lose all right to 
continue occupying the said beach hereby 
leased to them, and the present lease will 
hereby become null and void. And for souring 
the payment of the said yearly rent of £25, 
the said lessees do hereby specially bind, 

E ledge, mortgage and hypothecate t^e beach 
ereby leased to them and herein above desi- 
gnated, ^.,ftc. JTisZd that this was an emphy- 
teutic lease notwithstanding 567 0. C. (1) as 
before the Code the obligation of improving 
the property was not an essential obligation 
in such a lease. Cossiit v. Lemieux, 25 L. C. J. 
& 5 L. N. 10, 317 S. C. 1881. 

5. If an immoveable, charged with an unex- 
pired term of 15 years of the lease above 
mentioned be sold by the Sheriff without 
mention of such charge in the minutes of sei- 
zure, and if such charge diminishes the value 
of the property so much that it is to be pre- 
sumed that the purchaser would not have 
bought had he been aware of it — the purcha- 
ser who is prevented by notification and pro- 
test on the part of the lessee from obtaining 
possession of the immoveable during such 
unexpired term, may obtain the vacation of 
the Sherifi's sale under art. 714 C. 0. P. i5. 

6. The principal and distinguishing charao 
teristic of an emphyteusis before we code 
was the alienation of the property. 76. 

7. Under an emphyteutic lease the lessor 
has not for the payment of the rent and 
other obligations of the lease, the privilege 
which he has on an ordinary lease on the 
moveable property found in or removed from 
the premises leased, and therefore a Bcdiie 
gagerie cannot issue under such lease. EUioi 
is Eaaiem Totonships Bank, 2 Q. B. R. 172, 
Q. B. 1882. 

8. By deed dated October, 1867, one L., 
auteur of plaintiffs, declared to have leased 
for the term of 29 years to the defendant, ^., 
as lessee, his heirs and assigns, a certain beach 



(1) £inphyteiuds or emphyteutic lease is a contract 
by which the pronrietcr of an immoveaUe conveys it 
for a time to another, the lessee salijectixig himself 
to make improvements, to pay the lessor an annual 
rent and to such other charges as may be agreed 
upon. 667 C. C. 
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l0i within the limits of the town of Levis for 
an annual rent of £110, besides 20 cords 
wood or twenty pounds in money in lieu 
thereofyto be furnished annually at the same 
time as rent and the lessee bound himself 
to leave at the expiration of the lease all 
buildings or wharves which he might have 
erected on the premises. A's wife impeared 
in the deed and renounced dower. Held, that 
a lease made since the coming into force of 
die Code for more than a nominal rent, and 
containing no stipulation obliging the lessee 
to improve the property leased wiU not be 
deemed to be of an emphyteutic nature, 
although it be for 29 years. Credit Fancier 
Franco Canadien A Young, 9 Q. L. R. 317, 
S. C, 1883. 

III. Rbuliatiok of. 

9. Action to rescind a lease on the ground 
'^ that for several months past, the defendant 
had permitted the leased premises to be, by 
day and night, the resort of loose, idle and 
disorderiy persons and to be used for pur- 
poses of prostitution, to the great injury of 
the plaintiffs and to the scandsJ of all peace- 
able and respectable persons residing in the 
vicinity. Judgment ordering that the lease 
be rescinded and the defendant ejected. 
Life Association of Scotland A Dotonicj 4 
L.N.47,S. C, 1880. 

IV. Tbrhivation of. 

10. The lease passed by the usufructuary 
of an immoveable is dissolved by his death. 
But the lessee can still occupy the premises, 
as by tacit lease. LahelU & Villeneuve, 28 
L. C. J. 254, C. C, 1872. 

1 1. A verbal lease of a house without any 
agreement as to its termination can only be 
legally terminated by a three month's notice. 
Oougeon <k YuUe, 26 L, C. J. 1 42, S. C. R., 188 J . 

12. Where a lessee brought opposition to 
the sale of an immoveable on the ground of 
an autlientic lease duly enregistered.— iTis/c?, 
that the lease was dissolved by the sale of 
the property and the adjudicaiaire was not 
boimd to maintain it. Desjardins d; Gravel 
i Langeviny 25 L. C. J. 105, S. C, 1880. 

13. And where an adjudicaiaire brought 
summary petition for a writ of possession, and 
the lessee contested on the ground that he 
held by tacit reconduction until the 1st May 
following. — Held, that his lease was termin- 
ated by the adjudication and petition for 
possession granted. (1) McLaren 4b Kirhwood 
A Brook & Blachmanj 25 L. G. J. 107, S. C, 
1881. 

14. The lessee had failed and the question 
in the case was whether the respondent 



<1) In this ease this importaiit question will be 
found very exhasstively discmsed and the authori- 
ties very rally set forth. Ed. 



received sufficient notice to termiiiAte ike 
lease on thelst May following, or whether the 
estate was liable for another year's r^it. A 
meeting of creditors was held Februaiy 7tli, 
at which a resolution of creditors was passed 
to notify the respondent that the premises 
would not be required after 30th ApriL Per 
curiam — If a copy of that resolution had been 
notified to respondent, the notice would have 
been good under the Amending Act, 40 Vic. 
which allowed notice to be given under cer- 
tain circumstances within a week from the 
1 st February. But the assignee never sent 
a copy of the resolution to the landlord ; he 
wrote stating that he was instructed to notify 
him. But the respondent was entitled to 
have a copy of the resolution. But more than 
this : it appeared that there was no resolution 
in existence. The assignee stated that euoh 
a resolution was passed, but it was lost. Could 
the contents of this document be proved by 
verbal evidence without showing how it was 
lost ? It would be a very dangerous practice. 
The judgment would be confirmed, not on the 
ground that the 7th February was too late to 
give notice, but upon the ground that no 
sufficient notice was given to the respondent. 
Seybold & Evans, Q B. 1882. 

V. Voluntary assiokmknt doks kot txrhi- 

MATB. 

15. Action under a lease for five years from 
Ist May 1 878. The rent had been paid up to 
the 1st May 1881, before the action began, 
and the defendant contended that his lease 
terminated at the last mentioned date under 
an assignment which he had made as an 
insolvent, on the 31st December, 1880. His 
plea invoked this assignment and a clause of 
the lease in the following words .* ''In case of 
'' insolvency of said lessee or his making any 
" assignment of his estate, this lease'shall ip«o 
^^ facto become null and void, after the ezpi- 
" ration of the year then current, during which 
*' such assignment is made, for the remainder 
^' of the term thereof, without notice to the 
'' assignee or to any other person or persons 
" whatever.'' Plaintiffs answered the plea by 
alleging that the lease was made when the 
Insolvent Act of 1875 and its amendments 
were in force, and that the clause in question 
had only been inserted in view of an insol- 
vency and astigtmieni under this Act Answer 
of plaintiff held to be well founded and that 
the clauses in question did not apply to n 
voluntary assignment after the repeal of the 
Act. Beaudry k Bond, 4 L. N. 227, S. C. 1881. 

VI. With promise of sale. 

16. The question as to the proprietorship 
of a piano daimed by the plaintiff fixxn the 
defendant. The defendant's son and daughter 
intervened and claimed under title deriveti 
from defendant. The defendant held the 
piano under a lease from plaintiff who pro- 
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mised to sell him the piano conditionally 
upon his paying the price. Held confirming 
the judgment of the Court below maintaining 
the right of the plaintiff. FairPiew <fc Wheeler 
4 L. N. 237, S. C. R. 1881. 



LEGACIES See WILLS 

I. AOCBSSION TO. 

II. Aonox FOB. 

in. LuBiUTT OF Legatees. 

IV. Rbvooation op. 

L AoCBSSION TO. 

17. Where a legacy of an immoveable was 
made to husband and wife together by an 
ascendant of the wife, and the wife died 
shortly after the testator. — Held on action of 
an unde of defendant, the husband, that the 
wife's share belonged to her husband by ac- 
cession. Dubois & BouckeTj 9 Q. L B. 1 S. 
C. 1883. 

n. Action for. 

18. Action was brought by the plaintiff as 
legatee against the defendants,as heirs of the 
late B. b., who made a disposition by her 
will, of the residue of her estate after leaving 
certain special legacies including the one 
sued for. The action also asked for separa- 
tion de patrimoine, and that B. S. be declared 
to have been owner par indivis of certain im- 
moveable property, the Trafalgar Institute 
being mis en cause, as the other undivided 
owner to the extent of one third under the 
will of A. 8., sister of the testatrix. The exe- 
cutors named by the will were also mis en 
cause. Held that the action was rightly 
brought against the heirs even where there 
were testamentary executors. Royal Insti- 
tution for the advancement of learning & 
Scoiij 26 S. C. J. 247, S. C, 1882. 

HI. LlABlLITT OF LEQATEBS. 

19. Action by the transferee of a hypothec 
nanted to one J. P., deceased, on an immove- 
able property in the City of Montreal, 
against the executors of the estate of the 
mortgagor, also deceased. The mortgagor, by 
will, bequeathed the property hypothecated 
to the appellants as legatees by particular 
title, and the executors being sued on the 
mortgage were protested by the heirs not to 
pay the mortgage out of the general estate, 
notwithstanding a clause in the will by which 
they, the executors, were directed by the tes- 
ter to first pay all his just debts,&c. The exe- 
eators thereupon called in the particular leg- 
atees en garantie. Issue that the legatees 
took their legacy subject to the inciunbrance 
upon it, and that they, and not the general 
satate, were liable for the hjrpothec in ques- 
UoD, Held that under Arts. 741, 875, 889 



C. C. (1) the particular legatees were liable- 
Harrington A Corse 26 L.O. J.79,Q. B., 1882. 

20. But reversed in Supreme Court, a mar 
jority of the court holding that the univer^ 
sal legatee was liable where the burden was 
not expressly thrown on the particular lega- 
tee by the terms of the will. 76 9 S. C. Rep. 
412,Su. Ct, 1883. 

21. And in another case, Held^^QfUe le lega- 
taire particulier, en Tabsence de demande de 
reduction par les creanciers du testateur, n'est 
ni tenu, m oblig6 au paiement des dettes de 
celui-ci, pas mdme de celles dues par hypo- 
thdques sur les immeubles & lui 16gu6s, et q^e 
le legataire universel est seul tenu et obhg§ 
au paiement des dites dettes. Pennison S 
Pennuony 9 Q. L. R. 122, Q. B. 1883. 

22. £t que le legataire particulier qui paye 
l*hypothdque grevant Timmeuble qui lui a 
ete Ugue, est subrogS de plein (mni aux 
droits du or6ancier qu'il a pay6. lb. 

IV. Rkvooatiox OF. 

23. Action by the plaintiff as a special leg- 
atee imder the will of the late A. F., against 
the defendant, as curator to the estate of the 
testator and praying for an account. The tes- 
tator's property at the time of his death oon- 
siated of three seignories, Rividre du Loup 
Madawaska et TSmiscouata. He had eight 
children, the first two by an Indian woman, 
(whom the defendants pretended were illegi- 
timate, and the other six, by a white woman, 
whom he had never married. The bulk of the 
property of the will was bequeathed to the 
sonsyOf whom there were four,and special leg- 
acies to the daughters. Subsequently to th« 
making of the will, the testator received an 
offer of £15,000 for the two woodland seigno- 
ries, which he had supposed to be worth only 
£1,500 or £2000, and being in debt to a large 
amount and much in need of money he sold. 
With the money he paid off a considerable 
portion of his indebtedness and the balance he 
invested in mortgages on real estate, at inte- 
rest for the benefit of his children. On be- 
half of the defendants it was contended that 
this sale had the effect of revoking the will. 
Held that tmder the old law previoos to the 
Code (2) the sale under the circumstances in 



(1) A particular legatee who {nys a hypothecaiy 
debt for which he is not liable, in oider to fiee tbiie 
immoveable bequeathed to him, has his recoorse 
against those who take the sacceaaion, each for his 
share, with subrogation in the same manner as any 
other person acquiring under a particular titls. 
741 C. C. 

(2) Every alienation by the testator of the right of 
ownership in the thing bequeathed, even in a case of 
necessity or by forced means or with right of redemp- 
tion reserved, or by exchange, carries with it, unless 
he has otherwise provided, a revocation of the will or 
legacy, for lUl that has been thus disposed of, even 
though if it were volnntary the alienatien he vaM« 
897 CTC. 
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which itHMm*d« badnotthe efibctof de- 
feating the le^cj of the seignories to the 
plMntiff and his oo-lentee*, uid that tho; 
had a right to olaim the £9,600 mentioned 
ia the declaration as the proceeds of the 
itale and M represeDting the said seignoriea. 
Franri Poutiot. 7,Q.L. R., 148,8. C.,1881 



LEaATEBS— .S» EXBC3UT0ES. 

I. IdABILRT OF. 

24. A universal donee or legatee in vu 
fruct, who has intenneddled with the pro- 
perty of an estate and suooession, who has 
been sued as suoh^ jointly with the testamen- 
tai; executors of such estate, and against 
whom judgment was rendered in such capa- 
atj, becomes penonallj reaponsibie for the 
debts of the estate and cannot,under the law 
as it existed before the Code, liberate him- 
self by offering to render an account. Eudon 
S Paiitekaud, 6 L N. 109, S. C, 1883. 



LEGISLATIVE ASSEUBLT. 



LBGISLATITB AUTHORITT. 

I. Division op Bxrwrnav rat Local ahd 
Fbdkul Lboislatukks. 

In eontnureial matttri. 
In corporation tnattert. 
In criminal matters. 
In maltert of Licenta. 
In matltrt of Proeabtre. 
In mattert of Taxation. 
In matttri of Temperanee. 
In aiatttrt of Toll Bridget. 
In matttri of Trade. 
n. Lunrs or. 

III. FaooaHDnroB ARBcnxa to be nonmo 
TO TBB Attorsit Gknbril. 



25. In eommereidt matttri. — Injunction 
against respondaats to prohibit them from 
proeecntuig petiti<Hier and also praying that 
the Act of the Quebec Legislature, known as 
theQuebec Pharmacy Act of 1875 (34 Vict. 
Cap. 92.) be declared unconstitutional and 
ultra tirei. The petitioner holding a license 
from the Ontario College of Phwrnacy had 
been carrying a business for about s year as 
chemist and dmggist in the City of Montreal, 
and had been prosecuted in the Police Court 
nndar the Act in question, for so doing. He 
MntMkded that the Act waa ulfravirti of the 
local l^alatare being an interfwence with 



trade and oommeroi 

exclusively within tiie jniisdictioa of tlH 
Parliament of Canada. Plea that phannaCT k 
a branch of the medical profession and Out 
the Pharmacy Act does not touoh what mn 
be called acts of trading but merely prelU' 
bite oertMn things whi(£ are reoogniied u 
being the legitimate business of a phanns' 
cist and debars certain persons, in tn~ ~'~~ 
este of society, from pmctiaing or 1 
themselves out as pharmacists. Ptrcw 
Where power is entrusted to Parliai 
to a local legislature for a certain p 
and the exercise of that power by od' 
lature for the purpose contempls4«d 
trenches incidentally upon the paw 
sipped to the other legislature, the ii 
ia included in the general power. T 
the case of OiuhtiM A Duptty, (1) the 
Council said : — "It is to be presnmad, 
" it is a necessaiy implication, that thi 
" rial ijtatute in assigning to the Da 
" Parliament the subjects of bankrupt 
" iosolvency intended to oonfer on i 
" lative power to interfere with pi 
" civil rights and procedure witiiln tl 
" vinoes, so far sa a general law rela 
" those Bubjects might affect them." 
the Pharmacy Act touched the qnea 
trade and commerce no further tht 
incidental and necessary to the exe> 
general provincial powers, and the A 
therefor* not ultra virei, Batnetl < 
Pharmaeettlieai Aiiotiation of the Fi 
of Qtiebie, 4 L. N. 125, A 1 Q. B. S. ; 
B. I»81. 

26. On the questjon as to the ri^t 
local legislature to legislate in matt 

insurance, the Privy Council said V 

attempting to define the limits of the i 
ity of the Dominion Pariiament in this 
tiou it is enough for the decision (^ t] 
sent case to say that its authority to le 
for the regulation of trade and cob 
does not comprehend the power to n 
by legislation the contracts of a par 
business or trade such sa the business 
Insuranos in a single Province ia. Pai 
Sundry Iniurante Oompaniti, 5 L. N. 3 
■T81. 

27. On theSrdof April 1877,anaffien 
was passed to a by-law made in 1871,: 
ting that a licence fee of $200 should I 
by any one authorized to retail liquors, 
the certificate of the corporation to 
the party to obtain a licence was gi 
This waa done under authority of an Aci 
Local Legislature, 38 Vic. Cap. 78, pi 
the Council power to make bj-laws- 
" determining under what rostrictioii 

conditions and in what manner the C 
or of Inland Revenue for the distj 
Three-Hivers shall gratit licenses U 
chants, traders, shopkeepers, taventki 
and otner persons to sell such UqiM 



<1> II- Dig. 4I1-S6 
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SM that tinder a proper interpretation of 
sub section 8, the right to pass a prohibitory 
law for the purposes of municipal institutions 
has been reserved to the local legislatures by 
the B.N.A. Act Corporation of Three-Rivers 
S Sultcy 5 L. N. SaO, Q. B. 1882. 

28. On a writ of prohibition from a convict' 
ion of the Recorder of Quebec, for keeping a 
tavern open on Simday, in contravention of 

the license Act of Quebec Held, in appeal, 

confirming the judgment of theSuperior Court, 
that although the Parliament of Canada, under 
power given to it, to regulate trade and com- 
merce alone has the power to prohibit the 
trade in intoxicating liquors ; yet the Provin- 
cial Legislatures, under the power given to 
them, may for the preservation of good order, 
in the municipalities which they are empow- 
ered to establish, and which are imder their 
control, make reasonable police regulations, 
although such regulations may,to some extent 
interfere with the sale of spirituous liquors. 
Poulin A Oorvoraiion of Quebec, 2 Q. B. R. 
103, 7 Q. L. R. 337, Q. B, 1881, and 28 L. C. J. 
105, Su. Ct. 1884. 

29. In corporation matters Case of Dobie 

d: Board of TeMoralities (II Dig. 44841), 
reported at length, 26 L. C. J. 170, P. C. 1882. 

30. The defendant, agent of the Bell Tele- 
phone Co. of Canada, was indicted for illegally 
erecting three telegraph poles in Buade 2St., 
a leading thoroughmre in the city of Quebec, 
thereby obstructing the Queen's highway, to 
the common nuisance of the puUic. The 
Con^any was incorporated by Act of the Par- 
liament of Canada, 43 Vic. Cap. 67, with power 
to estabUsh telephone lines in the several 
provinces in the Dominion, and to construct, 
erect and maintain lines along any public 
hi^way, street, bridge, water course or any 
ower such place or across or under any navig- 
able water8,either wholly in Canada or dividing 
Canada from any other country, <' provided 
<' that in cities, towns and incorporated vil- 
^ lages, the opening up of the street for the 
^ erection of poles or for carrying the wires 
^ underground shall be done under the direc- 
^ tion and supervision of the engineer or such 
^ other officer as the Council may appoint, 
'^ and in such manner as Uie Council mav 
^ direct and that the surface of the street shall 
'' in all cases be restored to its former condi- 
^ tion, \fy and at the expenses of the Oom- 
^' pany." This charter and the consent of the 
City Council duly obtained were relied on 
by the defendant as a plea^to the indict- 
ment; in the absence of these conditions 
the poles in question would undoubtedly 
oQDstitate an obstruction and a nuisance. The 
proof was that the business of the Company, 
in coBneotion with the objectionable poles, 
was of a purely local character and confined 
to the district of Quebec, and it was not 
daelared by the charter to be an undertaking 
inoorporated for the general advantage of 
CaiDAaa. The jury, by the direction of the 
Court, found a verdict of guilty subject to the 
question reserved for the determination of the 

8 



Court in banco, whether the said Company 
had authority under their statute, or were 
otherwise authorized by law to place the said 
poles in the said street, and if so whether the 
Dominion Legislature had a legal right to 

grant such authority Held, sustaining the 

verdict, that the establishment of the Com- 
pany in Quebec was one purely of a local 
character, and intending to serve local pur- 
poses, having no pretention to connect pro- 
vinces or even to cross navigable rivers, and of 
such a nature as to be ultra vires of the Domi- 
nion Parliament, and falling exclusively within 
the jurisdiction of the Local Legislature and 
that to give the Dominion Parliament power 
to authorize the Bell Telephone Ca to impede 
circulation and traffic in the streets of Quebec, 
bon of two conditions would have been 
required: either the Company should have 
been incorporated for the purpose of connect- 
ing by telephone lines this province with any 
other or others of the provmces of the Domi- 
nion, or of extending its lines beyond the limits 
of this province : or it should have been declar- 
ed by Parliament to be for the general advan- 
tage of Canada, or of two or more of the pro- 
vinces. Begina <fr Moher, 7 Q. L. R. 183, & 
5 L. N. 43, & 1 Q. B. R 384, Q. B. 1881. 

31. By the Act 27 Vic. Cap. 103, the Domi- 
nion Parliament granted a charter to the 
appellants, a law and investment association, 
empowering them among other things to buy, 
lease, mortgage or sell landed property and 
buildings, to lend money on securty by mort- 
gage on real estate,or on Dominion orProvin- 
ciid government securities Ac. The Act also 
provided that the chief office of the associa- 
tion should be in the city of Montreal, and 
that branch offices, or agencies might be 
established in London, England, in New York, 
or in any city or town in the Dominion for 
such purposes as the Directors might deter- 
mine in accordance with the act The 
secretary of the association, called in support 
of the petition, proved that the association 
had bought lands, erected houses on such 
lands and sold them,and had also built houses 
on the lands of others and lent money on 
real estate. He stated that these operations 
had hither to been confined to the Province 
of Quebec though efforts had been made to 
extend the business of the company to other 
provinces and to establish agencies in Glasgow 
and New York, which efforts had failed in 
consequence of the inability of the association 
to raise sufficient capital Held, reversing 
the judgment in appeal (5 L. N. 116) that the 
Act incorporating appellants was not ultra 
vires of the parliament of Canada, and tiie 
fact that the Company had not hitherto ex- 
tended its operations to the full limits of its 
corporate authority was no reason for declar- 
ing its Act of incorporation illegal if the Act 
was originally within the lemslative power 
of the IXiminion Parliament. Colonial Build- 
ing & Investment Association S Atty. Oen, 
7 L N. 10 A 27 L. C. J. 296, P. C .1883. 

32. And although by the law of QuebeC| 
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oorporatioiis cannot acquire or hoid land 
witnoat the consent of the Crown, and the 
power to repeal or modify belongs exclusively 
to the provincial legislatures, yet the powers 
found m the Act of incorporation are not 
necessarily inconsistent witn the provincial 
law ot mortmain, which does not absolutely 
prohibit corporations/ from acquiring or 
holding lands but only requires, as a condi- 
tion oftheir so doing, that they should have 
the consent of the Ciwn. lb, 

33. And the question whether the Com- 
pany had in fact violated the law of the pro- 
vince by acquiring and holding land without 
having obtained the consent of the Crown was 
not in issue in this case. lb . 

34. Action for the recovery of a mortgage 
debt of $1,000 and $120 interest The res- 
pondents stated under the authority of a 
statute of the Legislature of the Province of 
Quebec, which purported to authorize the 
formation of the Board, respondent, in a 
different manner from that settled by the 
original Act of incorporation. The object of 
this amendment was to unable a new body, 
to be called << Hie Presbyterian Church in 
Canada," being a union of certain Pres- 
byterian Churches, imder certain conditions, 
to take possession of the property formerly 
belonging to a body known as the Presbyte- 
rian Church of Canada in connection with the 
Church of Scotland. The appellant pleaded 
that the plaintiff, respondent, was not the 
party to whom he was indebted, that the Act 
of the Province of Quebec in question, 38 
Vic, c. 64, was beyond the powers of a local 
Legislature,' and that, therefore, the Board 
respondent was not organised by law and 
could not recover. Heldy that the Dominion 
Parliament had power to enact a statute con- 
firming and ratifying all acts and doings of 
the Board of Temporalities, since the passing 
of the 38th Vict, Cap. 64, although the Privy 
Council had by their judgment in Dobie A 
TemporcUities decleured the board to be ille- 
gally constituted. Minister dt Tnutees, Ac, 
is Board for the Management^ isc^ 6 L. !s. 27, 
Q.B., 1883. 

35. In criminal matter^.— .The license Act 
of Quebec in so far as it imposes a penalty of 
imprisonment with hard labor is unconstitu- 
tional and ultra vires of the Quebec Legisla- 
ture. Collopy V. The Corporation of the City 
of Quebec,! Q. L. R. 19, S. C, 1880. 

36. Respondent was convicted of selling li- 
quor without license and condemned to a fine 
of $75, or be imprisoned, &o. On a writ of pro 
hibition, the conviction was annulled by the 
Superior Court because under S.S. 15» Seo. 92 
of tiie B. N. A. Act, the respondent could not 
be cond^nned at the same time to fine and 
imprisonment, and that the provision of the 
Quebec Statute 41 Vic, Cap. 3, Sec. 222, un- 
der which thejprooeeding was brought was 
ultra vires. Held, reversing this juofiment 
that the condemnation was not cumumtive, 
but simply to be imprisoned in default of 
payment of the fine, and there was therefore 



no excess of juiisdiotion either on the part of 
the legislature or on the part of the maos- 
trate. CoU & Paradis, 1 Q. B. R. 374, Q. B., 
1881. 

37. Petitioners were occupants of & fiietoiy 
of cut nails, and it was complained that the 
chimney sent forth smoke m such quantity 
as to be a nuisance hurtful to public health 
and safety, and that they refused to remove 
and abate the nuisance contrary to the by-law 
of the City of Montreal. Defendants pleaded 
that the City had no jurisdiction to enact the 
by-law and did not enact it in virtue of any 
competent legislative authority. The defen- 
dants were convicted. Held, that the power 
of the Dominion Parliament to enact a gen- 
eral law of nuisance as incident to its right 
to legislate as to public wrongs Is not incom- 
patible with a right in the Provincial L^g^la- 
tures to authorise a municipal corporation to 
pass a by-law against nuisances hurthil to 
public health as incidental to municipal 
institutions. PiUow A City of Montreal, 6 
L. N. 209 A 27 L. C. J. 216, S. C, 1883 & 8 
L. N. 354, Q. B. 1885. 

38. In matters of Licenses, — ^Action for tiie 
recovery of money alleged to have been ille- 
gally exacted by the defendants from the 
plaintiff. The declaration set up that in the 
year 1876, the defendants instituted two pro- 
secutions in the Recorder's Court, in this 
City, under the 38 Vict., Cap.' 74, Sec 4, 
against the plaintiff, charging him with having 
kept open on Sunday a house in the City ^ 
Quebec, in which the plaintiff was then in 
the habit of selling spirituous liquors, and 
that in each of those cases the defendant 
was condemned to pay a penalty of $10 and 
$1.45 costs, which penalties and costs were in 
consequence paid by the plaintiff. That in 
the year 1877, the defendants instituted 
another prosecution in the same Court and 
under the same statute against the plaintiff, 
charging him with having kept open an 
auberge, a public house,in wnich he was then 
in the habit of selling spirituous liquors be- 
tween 11 o'clock in the night of the 20th 
October 1877^ and 5 o'clock of the fbUowing 
day, and that m the year 1 878, the defendants 
caused another prosecution to be instituted 

r'nst him for a like offence. That under 
first of the last mentioned prosecutions 
the plaintiff was condemned to pay a penalty 
of $15 and one dollar and fifty-five cents 
costs ; and in default of paying the said sums^ 
the plaintiff was condemned to be impri- 
soned in the common gaol of the District of 
Quebec, there to be kept at hard labor for 
the term and space of three months, unless 
the said fine and costs were sooner paid j and 
that under the second of the last mentioned 
prosecutions, the plaintiff was condemned to 
pay a penalty of $50 and 65 cents, under pain 
of imprisonment with hard labor, as in the 
other cases. Thd declaration further set up 
that in order to avoid imprisonment with 
hard labor with which he was threatened in 
all the oases, the plaintiff paid all the penalties 
and costs which ne had oeen^oondemned to 
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pay, that all the said payments were made 
throng enor <m his part without any lawfiil 
cause or consideration, he being under the 
emmeons belief, that the said prosecutions 
bad been legally instituted, and that the said 
statute had foroe of law. That on the con- 
trary, the said prosecutions were wholly 
onlawfiil, and that the statute under whicn 
they were instituted was unconstitutional 
uti ultra vires of the Le^slature of the Pro- 
fince of Quebec. On tms issue was joined. 
Hdd, foUowing Collopy v. Oarporation of 
(twebee, that while the condemnation to im- 
prisonment at hard labor might be unjus- 
tifiable, the provisions of the law as to the 
closing of tayems on Sunday and during the 
night were mere police regulations, and there 
fore within the power of uie Provincial Legis- 
laturee. Blouin v. Corporation of Quebecj 
7 Q. L. R. 18, S. C, 1880. 

39. And as plaintiff had not suffered impri- 
lonment with hard labor, but merely paid a 
fine lewdly imposed, he had no cause of 
sctkm. lb. 

40. The Legislature of the Province of Que- 
bec is duly vested under the B. N. A. Act 
with power to enact the provisions contained 
in the ^d and 71st sections of the Quebec 
license Law of 1878. Dion & ChauveaUf 9 
Q. L. R. 220, S. C, 1883. 

41. The powers conferred by the Liquor 
license Act of 1877 (Ontario), are correctly 
interpreted to make regulations, in the nature 
of police or mimicipal regulations of a merely 
load character for the good government of 
TMrems. Ac, licensed for the sale of liquors 
by retail, and such as are calculated to pre- 
serve in the municipality , peace and public 
decency, and repress drunkeness and disord- 
siiy conduct. As such they do not interfere 
with the general regulation of trade and com- 
merce, which belongs to the Dominion Par- 
liunent and do not conflict with the Canada 
Temperance Act. Hodge d: The Queen, 28 
L C. J. 54, P. C. 1883. 

42. The Legislature of Ontario, in oonmiitt- 
ing certain regulations to License Commis- 
sioners, retains its powers intact, and can 
whenever it pleases, destroy the agency it 
has enacted and set up another, or take the 
matter directly into its own hands. lb. 

43. ''The imposition of punishment by im- 
prisonment for enforcing any law,'' in the 
B. N. A. Act, includes the power to impose 
its usual accompaniment *' hard labor," and 
(he P^ranincial Legislatures having the author- 
ity to impose punishment with or without 
hard labor, has also power to delegate similar 
sathoritv to the municipal body created by 
it^ called the license Commissioners. lb. 

44. In matters of Procedure. — On a contes- 
tation of a saine aagerie ht rent due by an 
insolvent estate which was in the hands of an 
assignee under the Insolvent Act of 1875. — 
FelS that Qxe Parliament of Canada had the 
rig^t to change the ordinary procedure in 
matters such as insolvency, fiEuHng within the 
po«f en ezclosively assigned to it under the 



B. N. A. Act. Beausoleil d Frigon, 1 Q. B. R. 
70, Q. B. 1880. 

45. In matters of taxation. — ^The Legisla- 
ture of the Province of Quebec passed the 
Act 43 and 44 Vic. Cap. 9, by the 9th section 
of which it is enacted as follows "there shall 
'' be imposed, levied and collected a duty of 
'' ten cents on every writ of summons issued 
'' out of any County Circuit Court, Magistra- 
<< tes Court or Commissioners* Court in the 
" Province and a duty of ten cents shall be 
« imposed, levied and collected on each pro- 
" missary note, receipt, bill of particulars and 
"exhibit whatsoever produced and filed 
" before the Superior Court, the Circuit Court 
« or the Magistrate's Court, such duties paya- 
" ble in stamps." The respondent wishing to 
test the legality of this tax obtained a rule 
nisi for contempt against the prothonotaries 
of the Superior Court for the district of Mont^ 
real for refusing to receive and file an exhibit 
unaccompanied by stamps as required by the 
above statute. After the return of the rule 
the Attorney Qeneral for the Province inter- 
vened in support of the tax and contested the 
rule. The Court below held the tax to be 
unconstitutional and decliu^ the rule abso- 
lute against the prothonotaries. The Attor- 
ney General appealed. The principal ques- 
tion submitted was whether or not, such 
a duty came under the head of indirect 
texation, and as such was not within the 
powers of the Local Legislature under Sec. 
91, S. S. 3 and Sec. 92, S. S. 2, of the British 
North America Act. ffeld that notwithstand- 
ing the ruling in Angers A The Queen Insu- 
rance Co. in the P. C. and without deciding 
whether such tax was or was not an inoUrect 
tax under the sections referred to, that tiie 
duty was in consideration of a service to be 
rendered by an officer to the government of 
the Province of Quebec^ and for a merely 
local object in the Provmce. to wit, for the 
administration of justice, and was moreover of 
a nature similar to those collected prior to 
confederation for the purpose of maintaining 
the administration of justice which has always 
been treated as local assets, and was conse- 
quently within thepowers of the local Legis- 
lature. Attorney (feneral k Reed, 26 L. C. J. 
331, Q.B. 1882. 

46. But Held in Supreme Court and Privy 
Council that the tax in question was ultra 
vires as being an indirect ta^, and to fonn part 
of the consondated revenue fUnd of the I^ro- 
vince. lb. 8 S. C. Rep. 408, Su. Ct. and 8 L. N. 
50, P. C. 1885. 

47. By the Act of Quebec 45 Vic. Cap. 22, 
'' to provide for the exigencies of the public 
service of the Province of Quebec, a tax was 
imnosed on every bank, assurance company 
ana other commercial corporations doing 
business in the Province, llie tax was im- 
posed in proportion to the paid up capital of 
the banks, together with a tax on each office, 
&o. Some of the corporations interested had 
their offices out of the Province and some 
were Incorporated in England or in the United 
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States. In some cases the stock was held 
chiefly by persons not resident in the Province 
of Quebec. Held confirming the judgment of 
the Superior Court (M. L. R. 1 S. C. 32). That 
the taxes imposed on corporations by the 
Act in question are personal and direct taxes 
within the Province and such as are authorized 
by Sec. 92, S. S. 2 of the fi. N. A. Act 1867, 
and that a corporation doing business in the 
Province is subject to taxation under Sect. 92 
S. S. 2, thou|^ all the shareholders are domi- 
ciled out of the province. (1) Lamb S Sun- 
dry Banks, <fr«. M. L. R. 1 Q. B. 122, 1885. 

48 But even assuming that the taxes in 
question should be considered as not &lling 
within the denounciation of direct taxes the 
local le^slature had power to impose the 
same inasmuch as they were matters of a 
merely local or private nature in the Province 
within the meaning of the B. N. A. Act. Sec. 
92. lb. 

49. In matters of Temperance^-The Canada 
Temperance Act of 1878, which has the effect 
wherever it is put in force in the Dominion 
to prohibit the sale of intoxicating liquors, 
except in certain wholesale quantities and for 
certain specific purposes, renders the sale of 
intoxicatmg liquors, in violation of such pro- 
hibition and regulation, a criminal offence and 
punishable for the third or any subsequent 
offence by imprisonment and is therefore 
within the authority and jurisdiction of the 
Parliament of Canada. Russell A Regina, 12 
R. L. 664. P. C. 1882. 

50. And the object of such act being to pro- 
mote Temperance by means of a uniform law 
throughout the Dominion, it has relation 
to the peace, order and good government of 
Canada, ana not to the classes of subjects 
relating to property and civil righs. lb, 

51. And the provisions for the special appli- 
cations of the Act to particular places does not 
taJce away firom it its character of general 
legislation. lb, 

52. Petition against a district magistrate 
and complainant asking that they be re- 
strained from proceecUng with a prosecution 
brought before the District Magistrate 
against said petitioner for having on the 18th 
September, 1882, sold intoxicating Uquors in 
quantity less than five gallons, contrary to 
the Temperance Act of 1864, 2i and 28 Vict. 
Cap. 18. Held that the Quebec License Act 
34 Vic. Cap. 2, and the municipal Code are 
ultra vires of the Quebec Legislature, in so 
far as they pretend to repeal the procedure 
the procedure, clauses or any part of the Tem- 
perance Act 1864, and tliat the incorporation 
of a viUage as a Town Corporation, under a spe- 
cial chfurter, does not relieve the territory com- 
prised within its Umits from the operation of 
said Temperance Act, which had been brought 
into force by a bye-law of the County Muni- 
cipality of whicii the village had formed a part 
CfrMths dt Rioux, 6 L. X. 211, S. C. 1883. 

53. But the Provincial Statute 4243 Vic. 



(1) Onried to P. C. and not yet decided. 



Cap. 4, ordering that places in widcdi roirit- 
uous liquors are sold shall be closed on 
Sunday is a police regulaticm and is not in 
excess of the powers of the local legislature; 
Paulin d: Corporation of Quebec, 6( L. N. 214, 
Su. Ct. 1883. 

54. Although the local legislature has no 
authoriQr to prohibit the ssde of intoxi- 
catmg hquorp, it has power to make laws 
regulating the traffic tnerein, and to raise a 
revenue for provincial purposes by restricting, 
to license holders, the ndit to sell liquor. 
Edson A Corporation of Hatley, 7 L. N. 68 
and 27 L. C. J. 312, S. C. 1883. 

55. In matters^ toU bridges. — ^Action for 
toll of a bridge. The bridge had been granted 
to the municipalities of Melbourne and Cle- 
veland, but subsequently requiring repairs, 
the grant was revoked bv the provincial exe- 
cutive, and a grant made to the i^pellantB 
who undertook to make the necessan- 
repairs. By the Act of Quebec, 32 Vic. Cap. 
15, it is provided that ^' the Commissioner of 
*^ Public Works may make, or cause to be 
'' made, a report of the state of any toll bridge 
" and tnat he may on any such report order 
<< the bridge to be repaired within a certain 
'' time, and if it be not so repaired then the 
'^ proprietor of the bridge shall forfeit the 
'' right of exacting toll for passage on the 
« bridge, and all other privileges conferred 
*' upon him by the Act respecting such 
" bridge, and that from the day of the public- 
<< ation of such proclamation, the bridge 
" mentioned therein shall become the pro- 
" perty of the Province and the Lieutenant 
<< Governor in Council may transfer the pro- 
« perty therein and the control thereof, 
" either to the municipality in which the 
'^ same is situate, or to any other neighboring 
<' municipality tocether with all the rij^ts 
'* and pnvileges which the former proprietor 
^' thereof ei^joyed, upon such transferee be- 
« coming bound to peribrm upon such bridge 
** the work ordered by Uie conmiissioner, 
" and to keep the same for the future in 
<< good repair. '' Held that such Act aaly 
affected property and civil rights in the Pro- 
vince of Quebec, and as such was quite 
within the powers of the Quebec L^nslatore. 
The Municipality of CUoeland S The Muni- 
eipaXity of Melbourne & Brompton Qore, 4 
L. N. 277 & 1 Q. B. R. 353, Q. B. 1881. 

56. In matters of trade.^>^On the trial of a 
prosecution for sellinff liquors without lioense 
m contravention of me Quebec license Act 
of 1878. — Held that the license Act in question 
was in restraint of trade and was therefore 
beyond the powers of the Quebec Laffisla- 
ture. De St. Aubin d; Lafrance. 8 Q. L. P., 
190, S. C, 1882. 

IL Limits OF. 

57. By Sec 190, of the Act of the Legislature 
of Quebec, 32 ^c. Cip 15^ it is provided that 
the commissioner of pubbc works may make, 
or cause to be made, a report of the state of 
any toll bridge and he may on any such 
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report order the bridge to be repaired within 
a certain time and u it be not bo repaired 
then the proprietor of the bridge shall forfeit 
the right of exacting tolls for passage on the 
bridge, and all other privileges conferred upon 
him by the Act respecting such bridge. It 
is also by the same section provided that 
fixnn the day of the publication of such pro- 
cliumation the bridge mentioned therein snail 
become the property of the province and the 
lieutenant (Governor in Council may transfer 
the property therein, and the control thereof 
either to tho municipality in which the same 
is situate or to any other neighboring muni- 
cipality together with all the rights and privi- 
ties which the former proprietor thereof en- 
joyed and upon such truisferee becoming 
bound to perform upon such bridge the work 
ordered by the commissioner and to keep 
the same for the future in good repair. 
The bridge in question was conveyed to 
the respondants by order in council of 21st 
November, 1857. In 1878, the Commissioner 
of Public Works of the Province of Quebec or- 
dered the bridge to be closed and the cons- 
truction of a new one to be conunenced. 
which the respondants neglected to do. ana 
by an order in Council of December, 1878, the 
proprietors were declared to have forfeited 
all privileges connected therewith. The 
right to buud a new bridge and to collect all 
tolls and exercise all privilege connected 
therewith was subsequently, by order in 
council, under above Act, granted to appel- 
lants. The respcmdants urged that the Act 
only applied to toll bridges forming part of 
the puDUc works of the Province, and that 
the le^slature could not deprive a person of 
his property without process of law. Heldy 
reversing the judgment of the first court, 
that the Act applied to the property in 
question, and though the policy of it might 
be very questionable the legislature was the 

£ roper judse of the morality of its legis- 
ition and we Courts, where the intention is 
clearly expressed, are bound to give effect to 
it. MHnicip€Uity of ike township of Cteve- 
laad A Munieipali^f of Melbourne & Bromp- 
tofs. 26 L C. J. 1. Q. B., 1881. 

58. There is no practical limit to the author- 
ity of a Supreme Legislature except the 
lack of executive power to enforce its enact- 
ments. Dobie di Board of managment &c. 
26. L. C. J. 170. P. C, 1882. 

m Pbocebdivos Affbcting to be notified 

TO THE AtTOBKBY-GbNERAL. 

Wliereafl^ sinoe Gonfederationy there have arisen and 
stin trifle daily before the Conxts, in salts between 
private indiviauals, between Corporations, or between 
Dorpontioiis and private individnals, qaeitions of 
Le«]ative conflict oetween the Federal Parliament 
ana Ftoracial Lc«p»latureS| and more especially of 
this provinoe, witnoat there being any legal means 
of permitting the government to intervene and defend 
the Legislanve prerogatives and rights of the Pro- 
viiioci, thns ooostitatmg an omis^on which is preju- 



dicial to the pnbUc interest : Therefore her Majesty 
by and with the advice and consent of the LegiBlature 
of Quebec, enacts as follows : 

1. No qnestion as to the Constitutionality of any 
act of the Province or of the Federal Parliament, shaU 
be raised before the Courts of original jurisdiction or 
of Appeal unless the party raising the same show to 
the Court, that he has, at leaHt eight days before the 
day fixed for the hearing, given notice to ^e Attor- 
ney-General of the question which he intends to 
raise ; with sufficient information to enable him to 
underBtand the nature of his pretensions ; upon such 
notice the Attorney-General may intervene in the 
caae, on behalf of the Crown, and take issue in 
writing on such questions, aud the 1u(^rment of the 
Court, whether it erant or retuse his conclusions, 
shall mention such intervention and such conclu- 
sions on which it shaU render judgment, as if the 
Attorney-General were a party to the suit, and a copy 
of such iudgment shall be forwarded without delay 
to the Attorney-General. 

2. This act shall come into force on the day of its 
sanction, Q. 45 Vic. Cap. 4. 



LEGISLATaRE. 

I. Ikdepbndanob of, see Q. 47 Vior., Cap. 2, 
& Q. 48 Vict., Cap. 3. 

II. Powers op. 

59. In a license case^ — Held that the fact 
that a prohibitory by-law existed in virtue of 
the Municipal Code does not affect the right 
of the legislature of the Province of Quebec 
to impose a fine greater than that imposed 
by the by-law. CoU d: Paradis. 1 Q. B. R. 
374, Q. B. 1881. 



LEGITIME CONTHADICTEUR - 5ec 
HYPOrHEC, Dblaissement. 



LESION. 



I. A CAUSE OF NULLITY, See CONTRACTS, 
MINORITY, Ac. 



LESSOR AND LESSEE. 

I. Action AGAINST lessee. 

II. Action in ejectment. 

III. Action on a lease. 

IV. Action to annul lease of moveables. 
y. Lease of butchers' stalls in market. 

VI. LlABILITT op LESSEB. 

VII. Liability op lessor. 

VIII. Notice to quit. 

IX. Prescription op rent and taxes. 

X. Rent paid in advance. 

XI. Rescission of lease on ground of immo- 
ral USE OF premises, see LEASE. 

XII. Rights OP LBSSBE, 
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Xin. Rights OF LB880E. 
Where Lessee insolvent 

XIV. Rights of sub LsssBtt. 

XV. Sub lbssbb. 

XVI. TbaKSFBB LBASB% 

XVII. Waiyeb of bxbmftiok from sbizubb. 

1. AOTION AGAINST LBSSBB. 

60. The plaintiflrs wife, separate as to pro- 
perty, suea the defendant to recover posses- 
sion of an immoveable property belonging 
to her and of which she alleged the defend- 
ant had taken possession. The defendant 
pleaded by preliminary exception that she 
occupied the property in virtue of a lease 
from plaintifiTs husband for five years. Demur- 
rer to this plea that defendant should have 
ddled his lessor into the case en garantie. 
Held foWomng LawUr cfe Cauehon {I) & Le- 
sage db Prudhomme, that it was sufficient for 
the defendant to point out his lessor in a 
preliminary plea as he had done. Demers A 
Sams n. 8 Q. L. R. 345. S. C, 1882. 

11. Action in bjeotmbnt. 

61. Appellant leased a house from res- 
pondant who brought an action in ejectment 
and claiming rent, water rate, and damages 
for broken glass. The lease ran from 1st May, 
1879, to Ist May, 1880, and the action was in- 
stituted on the 1st day of May, 1880. During 
the proceedings and subsequent to the 1st 
May, respondant instituted an incidental 
demand for damages suffered by her owing 
to appellant's detention of the property after 
the expiration of the lease, and adding a spe- 
cial conclusion for damages but without re- 
vending the demand for ejectment. The 
principal demand was dismissed- in the Super- 
ior Court, because the rent was not due 
when the action was brought, because the 
taxes were not due to the plaintiffbut the cor- 
poration, and because the breaking of the 
glass was attributable, according to the evi- 
dence, to the working of the house and not 
to the &ult of the appellant ; but the inci- 
dental demand was granted on the ground 
that the appellant had completed what was 
otherwise an imperfect issue by his allegation 
that he had a right to remain in possession 
of the premises Mter the 1st May. The de- 
fendant appealed on the groimd that the in- 
cidental demand had no connection with Uie 
principal demand, and therefore that the 
principal demand oeing re^'ected, there were 
no conclusions to justify a judgment in eject- 
ment. Held, dismissing the appeal that the 
action on the 1st May was premature, but 
the incidental demand was sufficiently con- 
nected with the principal demand to carry a 
judgment in ejectment. Donaldson & Char- 
les. 4L. N.35&1. Q.fi.R. 22^27 L.C.J., 
187, Q. B., 1880. 



(1). I. Dig. 6^118. 



62. The declaration alleged that the defend* 
ants were jointly indebted to the plaintiff in 
the sum of $18, being the value of the use 
and occupation by them during six months of 
certain described premises, belonging to the 
plaintiff under a certain aeed of sale (with 
right of redemption), executed in fsvor of 
the plaintiff, by one J. L. The conclusionB of 
the declaration asked that the defendants be 
condemned to vacate the premises and de- 
liver them over to the plaintiff, or in defisnilt 
that the defendants be ejected ; that the said 
lease, la dite location, be put and end to, and 
that the defendants be jointly condemned to 
pay the $18 with interest and costs. AM. 
that an action in ejectment will not lie, under 
the law relating to lesson and lessees, unless 
the defendant has occupied under a lease 
from or by sufferance of the plaintiff Parent 
& Oisel, 9 Q. L. R. 135, S. C, 1883. 

63. And tibat by the term '^ sufferance," in 
Art. 1608, C. C, permission either express at 
implied is meant. i6. 

64. And that even at common law where a 
person holds property for himself adversely 
to another, who claims to be the owner, a 
principal action will not lie against the holder 
for the value of the use and occupation, which 
can only be recovered subsidiarily in an action 
to recover the property itself, lb. 

III. Action on ▲ Lbasb. 

65. Where an action was taken by a wife 
on lease of property belonging to her, but the 
lease proved to be made in the name of the 
husband. — Held good. Mathewson A Fletcher^ 
5 L. N. 131, 8. C, 1882. 

IV. Action to annul Iaabb of Movbablbs. 

66. Le demandeur avait lou6 pour $320 de 
meubles au dSfendeur; cette somme 6tait 
payable mensuellement II demandmit par 
son action, le paiement du loyer des mois 
6chus et la rescision du bail, vA que le d^fen^ 
deur avait laiss^ s*6couler plusieurs mois sans 
payer. C'6tait une action intent6e sous l*au- 
torit6 de Facte des locateurs et locataires. 
Jugij qu'une action pour faire annuler un 
bail de meubles ne peut pas dtre intent^e en 
vertu de Particle 887 du Code de Procedure 
GivUe (acte des locateurs et*locataires), qui 
ne doit s^appliquer qu'aux immeubles. Mo- 
narque d: Clarke, 7 L. N. 361, G. C., 1884. 

V. Lbasb of butohbbs' btalu in maskbts. 

67. The plaintiff having under lease from 
defendants a stall in the public market 
neglected to pay his licence fee but allowed 
another butcher to use it unlicensed. There- 
upon the City took possession and excluded 
plaintiff. Action for damages and recoveiy 
of rent paid* Held that under the lease 
defendants had a perfect right to act as they 
did and action dismissed confirmed. Mielette 
is City of St Hyaeinthej 4 L. N. 382 a C. B« 
1881. 
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VI. LUBILITT OP LBS8BX. 

68. Where proceedings were taken in re- 
vendication of a certain immoveable property^ 
including the dwelling house, which was 
occupied by the person against whom the 
revendication was issued, and the house was 
destroyed by fire pending proceedings, judg- 
ment was subsequently rendered maintaming 
the revendication. MM that the holder of 
the property would be liable for the loss 
unless he could prove that the fire took place 
hy fwreevuQeurti and would have taken place 
just the same if the projperty had been in the 
poMession of the plamUff. Pilon & Brunette, 
12 B.L. 74,8.0.1881. 

Vn. LlABIUTT OF LB880R. 

69. In an action by a lessee who had rented 
the premises for use as a boarding house and 
in consequence of the freezing of the water 
pipes occasioned by the fact that the lower 
story was not properlv heated, the plaintiff 
was put to a great deal of annoyance and 
inconvenience. Held that the lessor was not 
liable in damages without bein^ put regularly 
in default, by notice in writing where the 
deed was notarial, and in no case where the 
damage was not the result of his own negli- 
gence. MareU A Mathieu, 7 L. N. 55, S. C. 
1883. 

Vin. NoncBToQuiT. 

70. A verbal lease of a house without any 
sgreement as to its termination, can only be 
legally terminated by a three month's notice. 
Qct^'eon is YuHe^ 26 L. O.J. 142, S. 0. R. 1881. 

IX. PBSoBipnoir of beht and taxbs. 

71. Question as to the amount due by the 
defendant for rent and taxes. Flea that 
everything due before 1st May, 1876, was 
prescribea and tender of balance. Held that 
the claim of the lessor against the lessee to 
recover taxes which are made a part of the 
rent by the lease is prescribed by five years. 
Ouiimtt is RohUlard, 5 L. N. 8, 8. 0. 1881. 

X. Rbnt paid in advanob. 

72. A tenant who, in good &ith has paid 
rent in advance to the proprietor, his lessor, 
cannot be compelled to pay the rent a second 
time in the event of the insolvency of the 
lessor^ before the expiration of the term so 
paid m in advance, and the proceeds of the 
property being insufiftcient to pav the hypo- 
thecary creditor in full. Dupuy a MeCiana- 
ghm, 4 L. N. 276, A 27 L.O. .1:61,8.0. R 1880. 

Xn. RiOBTS OF LB8SBB. 

73. The eaitie-gagerievar droit de suite may 
be exeroised against the lessee eight days 
tma hia departoe and even after the expir»' 
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I tion of the lease saving the rights of third 
parties. Thouin dt Rosaire, 7 L. N. 287, 0. 0. 
1879. 

74. Action for resiliation of lease and dama- 
ges occasioned by repairs. Plea that the 
ropairs wero urg«>nt and necessary, that the 
defendant had done all that was possible to 
provent loss or iiyuiy to plaintift, and had 
endeavored to finish the repairs in the short- 
est possible time, and that the plaintiff had 
consented to the repairs being made whilst 
he was in the house.— ^e2d, dismissing action 
on the authority of several cases therein cited. 
Oauvreau d: Boy, 4 L. N. 4i5, 8. 0. 1881. 

75. Le demandeur ayant f&it saisir un 
immeuble sur le d^fendeur, I'opposant produit 



ime opposion afin de chargej demandant que 
la vento n'alt lieu qu'd* la charge de son bail. 
11 alldgue un bail authentique pour Pespace 
de huit ans, et Tenregistrement de ce bail en 
date du 22 novembre 1878. Oette opposition 
est contest^e par Topposant afin de conser- 
ver. The latter had a bailleur de fonds claim on 
the property, he having sold to the defendant 
who was the brother or the opposant aftn de 
charge. The question was whether the lease 

constituted a charge on the property Held 

that under Articles 1663 & 21^of tVve Oivil 
Oode, that it was subject to the lease but that 
the lessee would be ordered to give security, 
that it would realise sufficient to satisfy the 
bailleur de fonds. Dupuy A Bourdeau, 6 L. N. 
12, S. 0. 1881. 

76. Action by a lessee against his lessor for 
damages caused by a flow or leak of water 
from the pine in the third story of a building 
which had been let to another tenant who 

had abandoned the place Held that the 

relations of the landlord to the other tenants 
did not make him garant for the letter's 
negligence and he was not therefore respon- 
sible for troubles defait of this kind. Pigeon 
& Boussin, 4 L. N. 326, 8. 0. 1881. 

77. Action for $197, based on alleged loss 
and inconvenience suffered by the taldng 
down and rebuilding of a mitoyen wall. It 
was proved that proper precautions had been 
observed and there was no unnecessary delay 
or neglect. Action dismissed. Chaussi d: 
Lareau, 4 L. N. 351, 8. 0. R. 1881. 

78. In an action to set aside a lease Held 

Que le locataire est tenu de donner une pos- 
session complete et utile de I'h^ritage Iou6 
avant de pouvoir foroer le preneur de rem- 
plir auoune de ses obligations. Ainsi le loca- 
teur ne pourra opposer i son locataire qui 
demande la resiliation du bail paroeque Tim- 
meuble ne lui a pas 6t6 livr§ tel que convenu, 
que le locatidre n'a pas en rentrant en pos- 
session garni les lieux tel que le veut la loL 
Lemonier d: DeBellefeuUle, 5 L. N. 426, 8. 0. 
1882. 

79. Et que dans un bail d'un immeuble^ 
cette clause : " Et il est express6ment con- 
<< venu que le dlt bailleur sera tenu, lo de 
^ fidre nettoyer le puits et d'y poser un appa- 
<< reil pour y puiser de Peau," implique n6- 
oeasairement I'obligation de mettTOi le puits 
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en question en 6tat de foumir Teau n6ces- 
saire pour Pexploitation de la maison loute, 
et qu*& d6&ut de remptir cette obligation, le 
locataire pent faire i^silier le bail et faire 
condamner le locateur aux dommages en 
resultant. lb, 

80. Per curiam, — ^In this case a question 
between landlord and tenant had been raised, 
and Mr. Justice Doherty, in disposing of it, 
had followed the established practice since 
the case of Boulanger and Doutre ; that 
is to say, that if a tenant making re- 
pairs wishes to have them paid for by his 
landlord, he must get the authority of the 
Court before making the repairs. The tenant 
in the present case did not adopt that mode 
of proceeding. He made extensive improve- 
ments, and then wished to make the land- 
lord responsible for the cost. This pretension 
could not be maintained, and the judgment 
would, therefore, be confirmed. Ibhottson d: 
FowUy^.Q,^ 1882. 

81. Where the building leased was in a dan- 
gerous condition, and was sinking, owing to 
wea^ess of the foundation, and the Building 
Inspector of the city had condemned it as 
unsafe, held, that the lessee was justified in 
abandoning the premises, and was entitled 
to recover from the lessor all damages there- 
by suffered by him. Wright d; Oali, 6 L. N. 
42, 8. C. 1883. 

82. In an action in ejectment on the 
ground that the lessee had, contrary to the 
stipulations of the lease, converted the shed 
into a stable in which he kept a horse. Held 
to be no violation of the stipulation of the 
lessee by which defendant undertook to 
ii^ake no change or improvement in the pre- 
mises without the consent of the lessor. 
MSthoi & Jacquesy 7 L. N. 384, C. C. 1884. 

83. Action to resiliate a lease of premises 
in which a fire had occurred and which the 
lessee pretended had renaered the place unin 
habitable. This demand was contested by the 
lessor on the ground that tl^e fire was occa- 
sioned by the negligence of plaintiff and his 
employees, and in any case the place was not 
rendered uninhabitable and plaintiff was not 
entitled to the resiliation of the lease . Held 
that though the leased premises had become 
temporarily uninhabitable during necessary 
repairs occasioned by a fire which had dam- 
aged a portion of the premises, the lessee 
could not obtain the resiliation of the lease 
without rebutting the presumption of law that 
the fire was caused by his fault, and a mere 
theory as to the origin of the fire will not 
exonorate the lessee from this presumption ; 
and in the present case the theory suggested 
by the evidence woul<L if proved, establish 
the leasee's responsibility for the fire in 
qfueetioii. Desola & Stephens, 7 L. N. 172. 
S. C, 1884. 

XIII. Rights of lessor. 

84. A horse left in the possession of a te- 
nant by a third party is not liable to seisure 



and sale by the landlord in pajrment of his 
rent, if the landlord had notice that the 
tenant was not proprietor of the horse. She- 
ridan 4k Tolan. 5 L. N. 298, S. C, 1882. 

85. Action of ejectment and for damages 
allesed to have been caused in consequence 
of the lessee not having delivered the pre- 
mises at the expiration of the lease. The 
lease expired according to plaintiff's preten- 
sions on the 30th April, the action was insti- 
tuted on the 4th May by a writ of sttach- 
ment under which the fiimiture of the de- 
fendant was seized. The plaintiffs did not 
claim any rent but merely damages for non- 
delivery of the premises. The lease was a 
verbal one. Held thaX under sach circums- 
tances the lessor could join with his action a 
saisie gagerie to secure the damages to be 
awarded. Langloia d; Bocque, 5 L. N. 156, 

86. Before the expiration of the first year the 
defendant abandoned the premises leased 
without giving notice to the landlord's agent 
and made a transfer of all his stock in trade to 
one of his principal creditors (the present 
tiers-saisie). The landlord's agent thereupon 
and within the eight days immediately fol- 
lowing the transfer issuea a «ame-arr^< avani 
jugement in the hands of said creditor and 
subsequently contested hi^ declaration that 
he was not indebted to the defendant on the 
ground that the transfer so made was fraadu- 
lent and that the tiers-saisie well knew defen- 
dant to be insolvent at the time of the trans- 
fer, basing their right of contestation on the 
£Bu;t that they had a lien and droit de riten- 
tion on the effects so traiipferred for the 
amount of rent due and to become due 
imder the lease. Upon proof it was established 
that the goods transferred were of sufficient 
value to cover the amount claimed that the 
defendant was notoriously insolvent of which 
the tiers-saisie had certain knowledgCi and 
that although the transfer had been made 
with the understanding that the latter was 
to divide the proceeds of the sale of the 
effects pro rata with the other creditors. 
no such division had been effected and no 
provision had been made to guarantee the 
rent so claimed. Seizure maintained. Lyman 
Jt McDiarmid, 6 L. N. 162 S. C, 1883. 

87. Bent not yet due by the terms of the 
lease becomes due and exigible by the insol- 
vency of the lessee. Hamilton ds Valade, 7 
L. N. 15, S. 0. R. 1882. A Menard df PelUOer, 
lb, S. C. 1883. 

88. Opposition filed by opposants, claiming 
as their property a pair of horses, a wagon, a 
sleigh and a set of double harness, seised 
under pTocess of saisie-^agerie by the plaintiff 
for rent or its accessones, and in possession 
of the defendants. The defendant was the hus- 
band of the tenant. Held that where it 
appeared that the effects seized by the lessor 
on the premises leased, consisting of horses 
and vehicles, were continuously in the pos- 
session of the husband of the lessee, though 
they were used by him in tiaYelling most of 
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the time, the exception mentioned in the 
bitter part of Art 1622, C. C. excluding effects 
tmnsiantly on the premises, was held not to 
apply. Thomas ic Coambe, 7 L. N. 77. S. C. R. 

89. Where a fire had occurred in leased 
premises and the lessee brought action to 
resiliate the lease on acQOunt of thaircondition. 
Held, dismissing the action, that a clause 
in the lease stipulating that the lessee shall 
deliver up the said premises at the expiration 
of the said lease in as good order as the same 
shall be found in at the commencement of 
the present lease, reasonable wear and tear 
and accidents by fire excepted, it is not a 
waiver on the part of the lessor (1) of the pre- 
sumption established by Art. 1629, G. C. but 
merely expresses the provision of Art 1632, 
C. C. (2) DeSola <fe SUphens. 7 L. N. 172, 8. C. 
1884. 

90. Where lessee insolvent. — Revision of a 
judgment settling the amount of the claim of 
a hmdlord against the insolvent estate of his 
tenant. The judgment complained of allowed 
one year's rent under a six year's unexpired 
lease. By the lease the tenant had a rignt to 
terminate in May 1880, by giving six month's 
notice. The year allowed by the judgment 
just went to the 1st May, 1880, and the credit- 
ors had terminated the lease in May, 1879. 
since which time the lessor had haa 
possession. Judgment confirmed. Stafford S 
Jos^hj 4 L. N. 51, 8. C. R. 1881 . 

XTV, Bights of sub-lessbe. 

91. The plaintiffs and defendant had agreed 
about the 3Uth June, 1882, to resiliate the 
lease between them, in consequence of a fire 
which had destr^ed in great part the pre- 
mises leased. — Held that defendants were 
liable for the full rent to the Ist August, 188^ 
as they had not completely vacated the pre- 
mises until that date : there being no claim 
for, or proof of the value of any diminution 
of rent. Penny S Montreal Herald Co,, 27 
L C. J. 83, S. C. 1883. 

92. But that defendant had done all in its 
power to give plaintiff possession of the por- 
tion of premises sublet to C. ; for although C. 
was quite willing to remain in possession, not- 
withstanding the fire, to the end of his lease, 
the plaintifiEs had a right to claim the resilia- 
tion of tiie lease and sub-lease, as it was estab- 



(1) When loss by fire oocurs in the premises 
leased there is a legal presamption in favor of the 
kssQr that it was caused b^ the fault of the lessee or 
of the person for whom he is responsible ; and unless 
he proves the oontraiy he is answerable to the lessor 
for such loss. 1629 G. C. 

(31) If a statement have been made between the 
km and lessee of the condition of the piemises the 
latter is obliged to restore them in the condition in 
which tiie stEKtement shows them to have been with 
ion of the changes caused by age or irre- 
1682 CO. 




lished that the premises leased formed an 
establishment extending from Stjames street 
to Fortification lane, that the retention of 
said portion by C. would have grave inconve- 
nience to plaintiffs, and that the exigencies of 
commerce and of tenants required Uiat the 
property should be entirely rebuilt, and that 
the new building should extend from StJames 
street to Fortification lane. And that, under 
the circumstances, C. 's right tb any damage 
he may suffer by the resiliation should be 
reserved to him. lb, 

93. That the deflemlt of defendant to pay 
rent was owing to the uncertainty existing 
as to its amount and to the retention of part 
of the premises by C, and that the lease 
consequently should not be resiliated for non 
payment of rent. 76. 

94. That the action en garantie was, under 
the circumstances, unfounded. lb, 

95. But in another case to resiliate the sub- 
lease, arising out of the same facts — Held that 
the sub-lessee could not be disturbed. 1 1 R. 
L. 605, S. C. 1882. 

XV. SlTB-LBASB. 

96. Le demandeur avait lou^unemaisoiiau 
d6fendeur, et ce dernier, quoique la chose lui 
fut prohib^e par son bail, avait sou8-lou6 
une partie de oette maison k ropposante. 
Sur ime saisie-gagerie par le demandeur, tons 
les meubles de Topposante fturent saisis 
comme gamissant les premisses. Mais, cette 
demiere fit une opposition r&clamant les 
meubles d6clar§8 non saisissables par Particle 
556 C. P. C, Sur contestation de roppodtian, 
la CJour a maintenu les pr6tentions de Topjpo- 
sante, et main lev6e fut acGord6e de la saisie 
quant aux dits effets insaisissables. Le surplus 
de Fopposition fut renvoyee, chaque partie 
payant ses frais. Jones S Albert 7 L. N. 277, 
S. C. 1877. 

97. A clause in a deed of lease^ prohibiting 
sub-letting without the consent m writings 
the lessor, and his approval of the sub-tenant, 
is not so absolute that the lessor may refuse to 
accept of any sub-tenant offered, and, conse- 

Suently, the lessee may cede idl ri^ts under 
\ke lease to a person proved to be as accept- 
able a person as the lessee, notwithstandmc 
the refusal of the lessor to accept of such 
sub-tenant David d: Biteher, 27. L. C. J. 313, 
& 12 R. L. 98, S. C. 1882. 

98. Where the Soci6t6 du journal Le Nou- 
veau'Monde, sold all tiieir plant including 
the lease of the premises occupied by them 
to the respondent, and the respohdant a few 
days afterwards transferred all his rights in 
them to appellant who occupied the same 
for years thereunder, and then refused to 
pay the rent — Held, dismissing all his pleas. 
Ouimet ic Desjardins, 1 Q. B. R 58, Q. B. 
1880. 

99. Notwithstanding a stipulation in a le^se 
that the lessee of Ian 1 on shares shall i;^ot 
sublet without the consent in writing .of :the 
lessor, the tacit acquiescence of tiieiessGarizi 
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his Buspicions to an employment aflent horn 
whom he had obtained her, by which she lost 
a situation she then had Meld to be privi- 
leged and action dismissed. McDonald 6s 
Rylandy 5 L N. 291, S. C. 1882. 

117. Action by manio^al officer for dama- 
ges for slander. Per curiam, — ^The appellant 
is charged with having accused respondent 
specially ''d'avoir prllev6 trente louis au 
heu de dix huit louis et d'avoir mis ia 
balance dans sapoche ;'' '' d*avoir &it de 
Targent avec la dite cotisation,'' and Uiere 
is an inuendo also '^ qu^il buvaii trap pour 
pouvoir remplir sa chargtjporce qy^il itait 
Un^'ours ivre," The defendant admits Uiat 
he used these words : " M. B. boit trop, cela 
Pemptehe de remplir bien ses devoirs de 
secretaire tr^sorier ; il a pr§lev6 sur la muni- 
cipality des montants plus 61ev6s que ceux 
que le conseil de la paroisse Favait autoris6 k 
pr61ev6," but he pleads that he used these 
words without malice, in his own interest and 
in the perfoimance of the duties of his office 
as municipal councillor. — Held, reversing 
the judgment which condemned the defend- 
ant, that he had reasonable cause for so 
doing, and the words were withm the limits 
of a privileged communication. Cflouiier & 
Blackburn, 5 L. N. 420, Q. B. 1882. 

118. A statement made by the honorary 
lady president of a benevolent institution to 
the managing Committee, respecting an em- 
ployee of the institution, is privileged, and 
cannot serve as the basis of an action for 
defamation of character. Donoghue y. ffer- 
ney, 5 L. N. 357, S. C, 1882. 

119. A letter written to a private person 
and written to him privately without any 
chance of publicity, is a privileged com- 
munication, and damages for libel will not 
lie. BumsUin d: DaviSy 7 L. N. 378, A M. 
L. R. 1, S. C, 67, 1884. 

120. A report made by a foreman in the 
course of his duty^ and without malice, res- 
pecting men in his gang, which caused the 
men to be discharged, is a privileged com- 
munication. Surprenant S OoheUle, 7 L. N. 
195, 8. C, 1884. 

Xn. PSOFBSSIONAL PrIVILBOB. 

121. On the 6th October, 1882, the defen- 
dant, a member of the Montreal Bar, was 
engaged before the Recorder in the defence 
of a woman charged with keeping a house of 
lU-fame. The plaintiff was the principal wit- 
ness for the prosecution. Before the trial 
came on defendant, was informed that plain- 
tiff was circulating a statement td tlie effect 
that the accused had admitted her guilt to 
him. Entertaining some doubt as to the 
correctness of this statement, defendant com- 
municated with his clieDt,who emphatically 
denied the report, and added. << If the wit- 
ness miUces such a statement on oath he will 
be peijuring himself, and 1 authorize you to 
make a declaration to this effect before the 
Court.*' The case came on for trial, and plain- 
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tiff did depose that the accused kept a house 
of prostitution, and that she had admitted 
the fact to hun. Thereupon defendant ex- 
claimed : ^^Ct que vaut ditee Id est un men- 
sange ; vous vcusparjurez ; vaus Bies un par- 
iur^I" On this plaintiff brought action, 
claiming $100 damages — Held that no action 
lies ijgainst an advocate for words spoken by 
him in the discharge of his professional da^ 
before the Court, unless the words complained 
of are foreign to the case in which he is at 
the time engaged. Oauthier dt St Pierre, 
7 L. N. 44 & 28 L. C. J. 16, S. C, 1884. 

XIIL Rboonoiuatiox. 

122. Although the presumption of recon- 
ciliation in a case of slander is, as a general 
rule, &vorably received, it is not so where 
the slanders complained of are atrocious and 
dictated apparently by persistent malice. 
Veuilleux & La$utuetie, 5 L. N. 419, Q. B., 
1882. 

XIV. Slander. 

123. Justification q^— Plaintiff was a school 
teacher and organist in the parish of St La- 
sare. bhe brought an action for $399 damages, 
alleging that the defendant had publicly de- 
nounced her by several names impljring that 
fllie was a woman of immoral character ; that 
these reports had damaged her character so 
much that, she was obuged to resign her 
offices of school teacher and organist ; that 
teaching was her sole means of subsistance, 
Ac, The defendant pleaded that the plaintiff 
had resigned her situation before ne said 
anvthing j that ii:\jurious reports were in cir- 
culation respecting her : that the chairman 
of the School Bourd called upon her for an 
explwation; and that she preferred to resign 
ratner thtm attempt to justify herself. Some 
people were discussing these events, which 
had given rise to some excitement in the 
parish, and tihe defendant who was present, 
joined in Uie conversation. Another person 
present used strong language with reference 
to the plaintifi^ and the defendant took his 
side. "Die Court was of opinion that the 
defendant could not excuse himself by saying 
that other people had made similar charges 
against the plaintiff. The injurious expres- 
sions used by the defendant were proved, and 
the plaintiff would have judgment for $100 
damages, with costs of an action for that sum. 
As the action was brought for too much, the 
plaintiff would be condemned to pay the dif- 
ference of costs of contestation of tne acticm 
as brought over those of an action for $100. 
Oareau d: Monlpellierf S. C, 1882. 



LICENSE INSPECTOR. 
I. Namu of ohakoed See Q. 46. Yio. Qa» $| 
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UCENSE LAW. 

I. Act ahendiko Q. 44-45. Vict. Cap 4 j and 
Q. 45 ViOT. Cap 9. 

n. Act ooncbrnino duties under /SfeeQ. 46. 
VioT. Cap 5, 

IIL Act suspending the operation of the 
LICENSE ACT, 1883. C. 4849. VioT. Cap. 73. 

IV. Action fob sbilino to habitual deun- 



V. Canada Temperance Act amended. C. 
47. Vict. Cap 3J. 

VI. Cider. 

VII. Constitutionalitt OF. 

VIIL CoNYICnON UNDER. 

IX. Dominion Act respectino C. 46 Vic. 
Cap 30. 

X. Habitual drunkards. 

XI. Jurisdiction OF Recorder's Court. 
XIL License Act of 1883 amended C. 47 . 

Vict. Cap 32. 

XIII. License in cities. 

XIV. Penalty under. 

XV. Power of Commissioner to refuse u- 

CBNSB. 

XVL POWEE TO UCENSE. 

XVIL Prosecution UNDER. 
XVIIL Rbtocation of ucense. 
XLX. Right of Local Leqislature CONCERN- 
ixo Set LEGISLATIVE AUTHORITY. 
XX. Storage of gun powder. 
XXL Summons. 
XXn. Tatern signs. 
XXIII. Vaudity of act. 
XXrV. Violation of act. 

IV. Action for selling to habitual drunk- 
ards AFTER notice. 

124. In in action against a hotel keeper 
for having sold liquor to the husband of 
plaintiff, after notice, in violation of sections 
96, 97 and 98 of the Licence Act of 1878. 

Jugi: Que la designation du d6fendeur 

oQDune hdtelier, dans le bref de semination, 
est suffisante aux termes du par. 4 de la lere 
section de Pacte d^ licences de 1878. Cay to- 
nette k Ovrard, 7 L. N. 383 & M. L. R. 1 S. C. 
117, 1884. 

125. £t que la section 95 du dit acte s'ap- 
plique non seulement aux personnes lioen- 
oiSes pour la vente des boissons enivrantes, 
mais aussi & celles qui en vendent habituelle- 
ment sans licence, ib, 

126. Que Taction autoris^e par les sections 
96, 97. 98 du dit acte, est une action en in- 
deinmt6 d'un caract^re purement civil, et 
est sonmise aux r^^es ordinaires de la pro- 
cedure. Ib. 

127. Et que cette action pent dtre indis- 
tinctivement soumise ^ la Cour ou & un jury 
su choix des parties. Ib. 

128. Et que le demandeur doit silver et 
prouver que le d6fendeur savut, au nuxment 
dela vente, que la personne & laquelle il 
avsit vendu 6tait la personne dMgn^ dans 
I'sTis qu*il a re^u. Ib. 



VI. Cider. 

129. Petitioner was convicted of selling 
liquor without Ucence. It was pretended that 
the liquor sold was a mere imitation of cider, 
free from any intoxicating principle. Cider 
is enumerated in the licence act among in- 
toxicating liquors and the preparation in 
question, did in fact c(mtain over two per 
cent of alcohol. Conviction held good, ifoel 
Exp. 6 L. N. 150, S. C. 1883. 

VII. Constitutionality of. 

130. The licence Act of Quebec 4243 Vic. 
Cap. 4 is constitutionaL Poulin dt Corpora' 
tion of Quebec^ 7 Q. L. R. 337, Q. B. 1881. 

vm. Conviction under. 

131. Petition for a writ of prohibition against 
a conviction of the petitioner by the Judge of 
Sessions for having sold liquor without a 
license. The conviction was founded on a 
complaint that— <* B. C, dlaeiUdt ^^ee, 
^ dimz la mai9on et lespr€Mi89e» Id situiee et 
*' occupies par le dit B. C, tovotr : Le vvngi- 
" einquihnejour de mars demicrf en diffirenf 
'< temps avant et depuiSf dans les six mois der- 
<^ nih-ement Scoulis, vend/a en ditail, enquan- 
^' tiiS moindre que trois gallons d lafoieet 
'^ moindre qu^une douzaine de bouteules de 
'< trois demiards chaeune d lafois, certaines 
^ boissons eniwrantessaooir: du ^whiskey* sans 
<< aooir la license requisepar les statuts en tels 
" cas fails etpourvuSfCt ceconirairement aux 
'^ dits siatuts.^^ The same complaint was 
repeated nine times teith the difference 
merely of a different liquor each time and 
each time concluded with the statement that 
the said B. B. was liable to a penalty of $75 for 
each of the different offenses. The petitioner 
pretended that this ascribed to the magistrate 
a jurisdiction beyond $100 which by the sta- 
tute he did not possess and also tnat it set 
out nine different offenses in the same infor- 
mation and complaint — Held th&t the repeti- 
tion comprised only one charge and one con- 
viction, and there was consequently no excess 
of jurisdiction. Coti S Chauveau, 7 Q. L. R. 
258, S.C. 1880(1). 

132. A conviction rendered by a district 
magistrate for selling liquors without license, 
condemning defendant to pay a penalty of 
$75, and in default of paying to be imprisoned 
for three months is legal, and the execution 
oi the sentence will not be hindered by pro 
hibition. (7o<rfifeParadi#,llILL.l 

X. Habitual drunkards. 



irea oy pro- 
,Q.B.188l. 



Her Mijesty, by and with the advice and ooosent 
of the Lenalaiiue of Qaebec, enacts as follows .* 
Tlie foUowing paragraph is added to artiole96of 



1881. 



) Confirmed in appeal. 1 Q. B. R. S7e» Q. B. 
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^'Tbe Quebec license law of 1878.'* ''And eveiy 
pencn, whether a minor or of the i^ of inAJcirit]r» 
who poichuee, from any penon licensed under tms 
act or nnlioensed. intozicating; Uanara for a pexsoa 
lepated to be an nabitDsi dnmkara, is liable for each 
such offense to a penafty not exceeding fifty doUan 
or an imprisonment not exceeding three months^ in 
defiuiit cf payment." Q. 48 Vic. Cap. 8. 

XL JUBUDIOnOW OF BBCORDSB UNOXB. 

133. In a proceeding against the Petition* 
er before the Recorder, under the Quebec 
license Law the revocation of petitionees 
license as hotel keeper was asked for. Hdd 
that even if the license law did not sustain the 
demand for revocation of license, the Record- 
er, neverthelesflL has jurisdiction to try the 
case and the defendant's remedy was by ctr* 
iiorari. Hogan Exp. 6 L. N. 317, 8. C, 1883. 

XIIL LicBHBVs nr oitibs. 

134. The respondent in two cases, arising 
on writsofmafuKomiM, having in Mav, 1880, 
required the appellant. Inspector of licenses 
at Three Rivers to grant hun a license for a 
tavern in Three Rivers for a year on payment 
of $100 for the costs of the license and on 
fomishing two sureties which the Inspector 
refused to do. ^ Heldy that the appellant was 
not bound to grant a license to the res- 
pondent, except on receipt of the sum of $70 
m virtue of sud sec. D. sec. 63, of 41 Vic. Cap. 
3. LasalU & Bergeron^ andLasalle dt Rien- 
deau. 1 Q. B. R., 257. Q. B., 1881. 

XIV. Pknaltt under. 

135. Under the Quebec license Law, the 
penalty and costs should be paid to the col- 
Mctor of Provincial Revenue whether the 
suit be taken by an informant or by a muni- 
cipal corporation. Corporation d Lauzon, S 
McKibbin. 9 Q. L. R., 383. C. C, 1883. 

XV' Power of oommissconbrs to rbfusb li- 

GBNSB. 

136. Petition for a writ of mandamus to 
compel the corporation of the Village of Ho- 
chelaga to accede to the wish of petitioner 
for a confirmation of Ms certificate and for a 
license to sell li(|uor. The petitioner alleged 
that he had furnished the reouisite certificate 
signed by 25 electors, resident within the 
limits of the municipality, th&t he had a 
license up to May, 1881, (last past) and that 
the council refused to confirm his certificate 
and renew his license. Per Ouriam^~^ have 
looked to see whether the law has been 
changed since the case of Prvoitt & Sexton, 
in 1874. It was there held that the then li- 
cense cammissioners at Montreal were not 
bound, undei^ 37 Vic. Cap. 3, to confirm the 
certificate of 25 electors but had a discretion 
and the application for mandauue was re- 
jected. The law does not seem to be changed 
in this respect and I am of opinion that the 



council has a discretion to refiise to confirm 
the certificate if it sees fit Smart & ike Cor- 
poraHon of the Village of Hoehklaffa. 4. 
L. N., 255. S. C, 1881. 

XVI. POWBB TO UGBNBB. 

137. A power to license under the City 
charter of the City of Montreal does not in- 
clude a power to tax for revenue purposes. 
Walker & City of Montreal. 5 L. N., 201, 
S. C, 1882. 

XVII. Pbosboutions ukdbb. 

138. Under the License amendment Act of 
1874 (37 Vic, Cap. 3, Sec. 11), actions or pro- 
secutions for offenses committed against the 
license law may be brou^t by any private 
individual, and a conviction at the suit of 
A. B., deputy revenue officer, is good, as the 
prosecution was by and in the name of a pri- 
vate individual Oehelarger Exp., 1 Q. B. R. 
99, Q. B., 1880. 

139. And it is not necessary by the con- 
viction to condemn the defendant to pay the 
costs of the warrant of commitment, nor 
those for conveying defendant to gaol, as this 
is ordered by C. 8. C, cap. 103, ss. 62 i 69. Jb, 

XVill. RbVOOATION OF LlOBICSB. 

140. On a certiorari from a conviction by 
the police magistrate for selling liquor without 
license and revoking the certificate of the 
petitioner. — Seld that the magistrate waa 
within his powers in so doing. Molinari 
Exp.j 6 L. N. 395, S. C, 1883. 

XX. Stobaob op Gunpowdbb. 

Whereas it ia expedient to further amend the exist- 
ing regulations respecting the stor^ of gunpowder 
or otb^ enlosives reqniied to be nsSi in qosnying : 
therefore, Her Majesty, by and with the advioe end 
consent of the Legislature of Qoebee, ensots as 
follows : 

The following paragraph is added to article 185 of 
the Quebec license ham of 1878. 

<* The Lientenant Governor in Cooncil may, not- 
withstanding any tow to the contrary at ptesent in 
force, on saxm. conditions and under such relational 
as he deems fit, permit the storage of ganpowder 
and other explosives in the vicinity of any o naiziai, 
being worked in the Province of Quebec, althoiiflh 
the same may be in proximity to dties or town^* 
Q. 48 Vic, Cap. 9. 

XXI. SUHMOVB. 

141. Prosecution under the license Act of 
1878. The summons was granted by D. Hur- 
ray, Esq., Justice of the Peace, appointed 
under the Act 33 Vic, Cap. 12. The sum- 
mons was an order to appear hefore him or 
other justices of the Distnct and was signed 
D. Murray, J. P. Defendant pleaded ths^ he 
was not regularly summoned because the 
license Act, Sec. 196, required that these 
cases be instituted (soieti^ intenties) before 
two Justices of the Peace, while it did not 
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UCITATION. 



LOAN. 
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•ppear by the signature of the magifitrate 
that he had the jurisdiction Of two Justices. 
Hdd, that the signature was in every respect 
suflBcient. La Corporation de St Raymond 
Y. Savary, 7 Q. L. R. 318, S. P., 1881. 

YTTT. Tavbbn sighs. 

142. When a tavern keeper has a licence 
to sell spirituous liquors and afterwards 
changes hw licence to one for a temperance 
hotefonly, and uses the same sign but with- 
out the words licence to sell spintuous h- 
quors, he cannot be held liable for a violation 
ofthe provisions of the licence Act, 41 Vic. 
Ch. 3, S. 78. (1) Cripeau 4b LoUeau, 12 R L. 
139, C. a 1882. 

XXnL Vauditt of Act. 

143. On a prosecution for selling liquor 
without license in contravention of the li- 
cenaeJAct of ISlS^Held that to prevent the 
sale of liquor was in restraint of trade and 
ultra"'vir€9 ofthe Local Legislature, but as the 
defendant had not first put the Municipahty 
and License Inspector in default to gront 
him a license that he was liable to a fine. 
DeSi-Aubin is Laf ranee, 8 Q. L, R. 190, C. C. 
1882. 

XXIV. Violation op Aot. 

144. Where a licence to retail spirituous 
liquors was granted to a person who merely 
add liquor as bar keeper for another.—- tf</a 
that there was not a violation of the License 
Act, and that the owner might oppose the 
aeisnire of his goods when taken in ejectment 
under a judgment ^lainst the hcensee. Oijt- 
2en« Insurance Co & Warner, 6 L. N. 54, 8. 0. 
1883. 



LICITATION See PARTITION. 

I. DBLAT to contest CAHIBS OB OHAROBS. 

145. Action in licitation- In accordance 
with the judgment, the immoveables were ad- 
vertised for sale. In the cahier de ^cKargeM 



one ofthe properties was advertised to be 
sold subject to the charges contamed in 
the deed of donation under which the 
plaintiffs and the defendants derived their 
title. One P., to whom the defendant had 
given several mortgages failed to file, within 
the delay allowed him, an opposition Betting 
forth his claim and without m any way refer- 
ring to the incumbrances already existing 
upon it and created by the deed of donation, 
produced two days only before the day ap- 
pointed for the sale an intervention con- 
testing the secured clums mentioned in the 
eahier de charges* Motion to reject the in- 
tervention as too late granted with ooets. 8a- 
vard ic Savard, 8 Q. L. R. 287, S. C, 1881. 



LIEN see PRIVILEOR 



LIFE INSURANCE See INSURANCE. 



LIQUIDATION. 

L Of buildino sooibtibs See BUILDING 
SOCIETIES. 

LIQUIDATORS. 

I. Action to sbt asidb salb bt See fiUILD- 
mo SOCIETIES. 

II. Power of to makb galls See COMPA- 
NIES, JOINT STOCK. 



LIQUID MEASURE See INSPECTION 

LAW. 

I. ComrioTiOK for bbluno See LICENSE 
LAW. 



LOAN. 



0) Any P«w» not being the holder <rf any one of 
tbe ficences hfliein above mentioned who exhibits* 
csDses to be exhibited, or allows the exhibition in or 
my part of his hoose or its dependencies of any sign, 
toscnption, painting or any othtr sign whatsoevtf, 
ciCanSnietoinduce the pnbhc or toavelleis to be- 
lieve that the sale of intoxicating liqnoisw anthor- 
ixed therein in any onantity, and that he is the 
holder of a license to that effect, is bable toa fine of 
twenty dolkxs for each contravention. The same 
penal^isincnned by any licensee, who by any of 
&ie means mentioned in this article, seeks to mdnce 
thepoblicor traveUeis to believe that he holds a 
diffinent Uoense than that which has been granted 
to him. 



I. Admission of uabiutt. 
IL Prbsoription of. 

I. Admission of liability. 

146. Where A. applied to B, for a loan and 
B| accepted a dntft drawn by C, which A, 
subsequently admitted was for his assistance 
and he paid B, part of the amount of the 
draft and promised to pay him the bar 
lance, held that A, was liable to B, for such 
balance. Ross d: Vanneek. 4 L. N. 316, 8. C, 
1881. 

II. Pbbsobiftion of. 

147. An action for the recovery of a loan, 
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not of a commercial nature, is not prescribed 
by five yean and where a bon or note has 
been given in acknowledgement of such loaui 
which bon or note is prescribed, the action 
may be brought on the loan, but the ban or 
note will not be admitted as proof of it. McDo- 
naldd! DiUan. 6 L. N., 291, S. C, & 27 L. C. J. 
214, A 388, S. C. IL, 1883. 



LOAN COMPANIES. 



I. WlHDINO UP OF WHBN QrSOLTBNT, Me C. 45 

VicT., Cap. 23, & C. 46 Vior., Cap. 23, & C. 47 
ViOT., Cap. 39. 



LOCAL LEGI8LATUBE— ^ee 
LEGISLATURE. 



LOOATEUBS ET LOCATAIBES— See 
LESSOR AND LESSEE. 



LOCATION TICKETS. 

I. RioHTS UKDBR stt CROWN UIND8. 



LOCUS REGIT ACTUM. 



I. Whbn ootbbns 8ee LAW. 



LOTTERIES. 

I. Amending Act see C. 46 Vic, Cap. 36. 

II. Lboalitt op. 

148. Plaintiflb action was to have a vBhide 
delivered to him, which he had drawn in a 
hasaar lottery held for benevolent objects. 
The question as to the legidity of the lottt'ry 
had been raised, but the Coitft would follow 
the rule laid down by the Court of Appeal in 
the McShane case, and hold that the ques- 
tion of legality could not be raised by the de- 
positary. MereioM o«. Oervais. S. C. B. 1882. 



LOYER— &e LEASE, LESSOR 
AND LESSEE. 



LUNATICS. 

I. Maintbnancb of «ee Q. 46 Vic. Cap. 18. 

II. Sakitt op see LUNATIC ASYLUM8. 



LOSS AND DAMAGE— See DAMAGES 



LUNATIC ASYLUMS. 

I. Act resfkotiko see Q. 48 Vic. Cap. 34. 

II. Trul of sanity of patibnts. 

149. On a petition for the discharge of a 

person confined as a lunatic, the Court 

found that the testimony of physicians who 

I had examined the patient was conflicting, 

I and in particular the opinion of the physi- 

j cian resident in the asjatun was in conflict 

I with that of the attending physician. Heldy 

that under the circumstances the Court would 

' order an examination of the patient by a 

disinterested party before pronouncing upon 

the petition for discharge. Perry d; Churehj 

7 L. N. 330, S. C, 1884. 
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MANDAMUS. 
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MAGISTRATES. 

L LUBIUTT OF. 

II. MaITDAMUS AGAINST FOR RBPU8IN6 TO 

oEiYB INFORMATION sce MANDAMUS. 
III. Powers of. 

I. Liability of. 



1. A magistrate acting within the limits of 
his authority and without malice is not liable 
to an action of trespass, though be may have 
given an erroneous judgment. Roy dt Pagij 
5 L. N. 32 and 27 L. C. J. 11, S. C. R, 1881. 

III. Powers of. 

2. The police magistrate on a complaint by 
the revenue inspector for selling liquor 
without licence may decide on the whole 
accusation without distinguishiDg between 
the different offenses mentioned in the com- 

Slaint, when tiiey are all of the same nature 
lolinaH exp. 6 L. N. 395, S. C. 1883. 



" MALICE AFORETHOUGHT " 

1. Omission of words from indictment. 

3. On a reserved case, it appeared that the 
words '^ feloniously and of his malice afore* 
tiiought" were omitted in the averment of 
the intent, in a count of an indictment for 
wounding with intent to murder. Heldf that 
the count wajs insufficient and that the offense 
was not described in the words of the Statute. 
Regina ik Bulmerj 5 L. N. 287, Q. B., 1881. 



MANDAMUS. 

I. Against Magistrate for refusing to 
reoeivb information. 
ii. formautibs in writ of. 
IIL Right to. 
IV. To compel liobkob Commisbionbrs to 

ISSUE UOBNGB. 

I. Against magistrate for refusing to re- 
ceive INFORMATION. 

4. Plaintiff took a mandamus against defen- 
dant, a magistrate, for refusing to receive an 
information against an employee, for deser- 
tion and to issue his warrant. It appeared 
that at the time of the hearing another ma- 
gistrate had issued a warrant and the em- 
ployee had been convicted and condemned. 
Held there was no object in the mandamns 
and it must be dismissed. Monette (k Char- 
retU, 4 L. N. 220. S. C, 1881. 

II. Formalities in writ of 

5. Exception to the form was taken by the 



defendants to a writ of m^mdamtis on the 
ground that the writ was not signed and fiir- 
thermore was made returnable on a day dif- 
ferent from that directed by the juge when 
allowed. Kuidamus set aside on both these 
grounds. Audg S Its Commissairts cPEcole 
de StrCharles Borrom4e de Charlesbourg, 8 
Q. L. R, 340, S. C, 1882. 

III. Right to. 

6. Where a number of deeds are connected 
with the same agreement and one of the par- 
ties has not fulfilled the engagements undei - 
taken by him, a mandamus will not be grant- 
ed to compel the notary to complete by his 
signature a portion of the deeds, although the 
said deeds have been signed by both parties. 
Dickson A Brault & Dickson A LeclerCj 5 L. 
N. 322. S. C, 1882. 

7. A mandamus will UQt lie against a rail- 
way company, to compel the company to 
fulfil a statutory obligation, such as the obli- 
gation to make and maintain railway cross- 
ings on the petitioner's property under the 
Quebec Railway Act, there being the remedy 
by ordinary action. Dubuc is Montreal k. 
Sorel RaUway Co,, 7 L. N. 5, S. C. R., 1883. 

IV. To COMPEL License Commissionnbbs to 
issue license. 

8. On a petition to compel the corporation of 
Hochelaga to issue a license to sell liquor, on 
the certmcate of twenty five rate payers, held 
that the law had not been changed since 
Privett is Sexton (1) and the council had a 
discretion to refuse to confirm the certificate. 
Smart i: Corporation of the village of Ho- 
chelaga, 4 L. N. 255. S. C., 1881. 



IIANDAT— S<?<? AGENCY, 



MANITOBA. 
I. Boundaries op, see C. 44 Vic, Cap. 14. 



MANUFACTORIES— Scf FACTORIES 



MARGHANDE PUBLIQUE. 

I. Penalty for Non Registration op, see 
MARRIED WOMEN. 



MARINE INSURANCE — *?^ 
INSURANCE. 
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MARITAL AUTHORITY— /8i?5 
MARRIAGE. 



MARITIME LAW. 
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MARITIME LAW. 

1. Collision. 

II. COITTRAOT TO ToW. 

EEL JuxiSDiCTioN OF Viob-Admirauty Court. 

IV. Obstruction of Navioation. 

V. Pilots. 

VI. Pilotage. 

VII. Salvaob. 

I. Collision. 

9. Where a sailing vessel on the port tack 
was overtaken in a dense fog and was struck in 
the stem by a steamship, after the former 
had complied with the rule prescribing blasts 
from her fog hom.-^Held that the sailing vessel 
was not in &ult for not showing a stem light, as 
the steamship could not be seen in time and 
that the speed of the steamship was too great, 
considering the fog, and therefore she was 
solely in fietult. The European, in re, 8 Q. L. R. 
72, V. A. C, 1881 . 

10. Where a steapiship on a narrow channel 
on Lake St. Peter, was in the act of overtaking 
a steam tug, and the tow was so carelessly navig- 
ated as to create risk of collision, and one of 
the vessels in tow collided with her. — Held, 
first that the steamship was in fault for not 
keeping out of her way, and the tow to have 
been to blame for not keeping her course, and 
the damages would therefore be equally 
divided. The Farewell, 8 Q. L. R. 87, V. A. C, 
1882. 

II. Where a sailing vessel deviated from 
her course, contrary to the sailing rules, and 
came into collision with a steamer which 
might have avoided her, each held to be in 
fault and damages divided. The ^^Manica^' in 
re, 8 Q. L. R 379, V. A. C. 1882. 

12. And where a steamer is charged with 
having omitted to do something which ought 
to have been done, proof of three things is 
required :— First, that it was clearly in the 
power of the steamer to have done the things 
charged to have been omitted ; secondly, that 
if done it would in all probability have pre- 
vented the collision : and, thirdly, that it was 
such an act as would have occured to any 
officers of competent skill and experience in 
command of the steamer. lb, 

13. Upon the liquidation of an account by 
registrar and merchants in a case of collision 
for damages done by a ship to a wharf. Held 
thataclium for consequential damages not 
uked for in the libel nor awarded by a decree, 
csimot be considered by the registrar and 
merchants, and that if it had oeen such, 
dsmages could not be allowed by art. 1660 



(1) of the Code nor by the maritime law. 
Barcelona The, in re, 8 Q. L. R. 193, V. A. C. 
1882. 

14. Where a sailing vessel and a steamship 
were meeting nearly "end on" and the 
former parted while the latter starboarded. 
Held that the former was in fault for not 
keeping her course and the latter for not 
stopping or slackening her speed. The BothcU 
& The Nelson, 8 Q. L. R. 163, V. A. C. 1882. 

15. Where two ships in the harbour of 
Quebec from the violence of the wind and 
force of the tide, were accidentally brought 
into such proximity that each had a foul 
berth. — Held that both were in fault for not 
adopting the proper course to relieve them- 
selves from their perilous positions, and 
thereby avoid a collision. Arran The in re, 9 
Q. L. R. 278, V. A. C, 1883. 

16. Where a vessel under charter was in- 
jured by collision caused by another vessel, 
the charter party providing that in case of 
damage the hiring should cease until she 
could be repaired. Held that an action 
by the charterers against the offending ship 
for the detention would not lie. Netilesworth 

The t« r« 9 Q. L. R. 359, V. A. C. 1883. 

17. Where negligence was charged 
against a tug for running her tow 
aground in an intricate channel in the 
St. Lawrence : — Held that the accident was 
owing to the increased danger of the naviga- 
tion at the beginning of winter. 2. That the im- 
mediate cause was the shuttingout of lights and 
the buoys of the channel being invisible \ and 
that the tow was to blame for navigating 
without a pilot. Ouelph The in re 9 Q. L. R. 
58. V. A. C., 1883. 

18. Two vessels crossing, one on the star- 
board and the other on the port tack. — Held 
that the latter did not keep a proper lookout 
and the former did not keep her course, but 
ported helm too late to avoid a collision. 
Signe The in re 10 Q. L. R. 28, V. A. C. 1884. 

19. A steamer proceeding at easy speed, 
on a thick and foggy night ran down a schoo- 
ner lying at anchor on a fishing ground. The 
latter had a bright light burning and a fog 
horn blowing, and at sound of the steamer's 
whistle, some minutes before the collision, a 
flash light or flare up was exhibited and 
muskets fired which were heard on the 
steamer. Held that the steamer must be 
condemned, tor not keeping a sufficient look- 
out, notwithstanding the schooner's infrac- 
tion of the law in soimding a fog horn instead 
of ringing a bell, it appearing that this had 
not contributed to the accident. Lohnes v. 
SS. Barcelona, 10 Q. L. R. 305, V. A. G., 1884. 



(1) If during the lease the thiug be whoUy des- 
troyed by irr^istible force or a fortuitous event or 
talosn for purposes of public utility, the lease is dis- 
solved of course. If the thing be destroyed or taken in 
paxt only, the lessee may, according to circumstanoee, 
obtain a reduction of the rent or dissolution of the 
lease, but in either case he has no claim for damages 
against the lessor. 1660 C. C. 
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II. (Contract to tow. 

20. Where aii engagement wa8 made on 
the Lower St. Lawrence with g^ tug to tow a 
ship to Quebec, Montreal and back to Que- 
beOi — Held that the tug having towed the 
nhip to Quebec and Montreal her owner 
could not transfer the contract to another to 
complete it, nor could he substitute an infer- 
ior tug with additional tow for the purpose. 
Euclid in r«. 7 Q. L. R., 351. V. A. C , 1881. 

III. Jurisdiction of Vice Admiralty Court. 

21. The promoter, and thirteen others 
shipped on board the American ship Bridge- 
water, 1600 tons at London for a voyage 
^^ from London to a port in the United States 
of America or to Cape Breton, and from 
thence on a general freighting voyage be- 
tween the Columbia River North and Mel- 
bourne South " On arrival at the port of 
Quebec they brought suit for wages alleged 
to be due and prayed to be discharged from 
the ship on the grounds of deviation, uncer- 
tainty in the description of the voyage and 
insumciency and unfitness of food. The 
Consul of the United States, upon receiving 
notice of suit, made a representation in 
writing accompanied by accounts, showing 
the promoters to be in debt to the ship and 
requested that the case should not be enter- 
tained. Held that the jurisdiction of the 
Court over causes of wages of foreign sea- 
men being discretionary the Court would un- 
der the circumstances decline to proceed 
with the present suit. The Bridge water in re. 
7 Q. L. R., 346, V. A. C, 1880. 

22. The promoter, a pilot, was engaged by 
the respondent, owner of the Farewell, to 
pilot her from Quebec to Bic, the limit of the 
pilotage district, in the Lower St. Lawrence. 
At Bic, he was, without his consent, taken to 
nea, on the 21st November. On the 14th of 
December, at sea, he was transferred to the 
Bolgaza of Dundee, taken to St. Thomas, 
thence to Havana by a steam vessel to New 
York, and by rail came to Quebec. By the 
40th Section of the Dominion Pilotage Act, 
1873, it is enacted "that no pilot shall, with- 
out his consent, be taken to sea and every 
pilot so taken shall be entitled to cabin pas- 
sage, and over and above the pilotage dues, to 
the sum of two dollars per day from the aay 
on which the ship passes the limits up to 
which he was to pilot her.^' The promoter, 

under this, claimed $280.45. The respon- 
dent declined the jurisdiction on the ground li*bl© ft^r the damages caused. Baker <t' 



ments in so £ur as they agree. Tke Farewell 
in re, 7 Q. L. R, 380, V. A. C, 1881. 

23. In an action against the ship Barcelona^ 
by the lessees of a wharf lor damage done by 
the ship in a collision with the wharf.— iJeld, 
that the Vice Admiralty Court Act, 1863, 
conferring Jurisdiction on Vice Admiralty 
Courts, where damage was done by any ship 
did not extend to consequential damages to 
the traffic of a lessee. Barcelona The, in re, 
8 Q. L, R. 343, V. A. C, 1882. 

24. A suit of the master of a steam tug against 
the owner for wages and disbursements -, held : 
That a Vice Admiralty Court cannot under 
"The Vice Admiralty Court Act, 1863,'- 
exercise its jiuridiction so as to give effect to 
an agreement between the owner and master 
of a vessel where the duties to be performed 
are miscellaneous, and not incident to the 
situation of a master ; that by the Dominion 
Statute, « The Seamen»8 Act, 1873," the juris- 
diction of this Court, as respects vessels 
registered in the Provinces of Quebec, Nova 
Scotia, New Brunswick and British Columbia 
being restricted to claims for master's and 
seamen's wages over $200, the 189th and 191 st 
sections of the Imperial Merchant Shipping 
Act, 1854, are so far repealed as to reduoe 
£50 stg., to $200 ) that the " Vice Admiralty 
Court Act, 1863," has not in any way affected 
or repealed the 189th and 191st sections of 
" the Merchant Shipping Act, 1854" ; that in 
a suit for ship's disbursements, brought by 
the master, who became liable upon condi- 
tion that the owner did not pay them, there 
must be a demand on the owner before suit ; 
Where a master sues for ship's disbursements 
without first presenting his accounts he can 
not recover costs. Royal The ti» re., 9 Q. L. 
R. 148, V. A. C. 1883. 

IV. Obstruction op navigation. 

25. The plaintiffs claims damages which 
they pretended to have suffered by running 
into the steamer Ottawa which was sunk in 
1881, in the channel of the River St. Lawrence, 
where it obstructed navigation. The defend- 
ant was neither proprietor or in possession 
of the steamer at the time it was sunk, but 
had purchased it a few days before the acci- 
dent, for the purpose of taking it to pieces . 
The persons who had been placed in change 
of it, after it was sunk, were still in charge 
at the time of the accident but had kept no 
lights or other sufficient indications to pre- 
vent a collision. Held that the defendant was 



that the Dominion Parliament has no legisla- 
ture authority to enlarge or restrict the 
powers of this Court as one of Imperial crea- 
tion. Heldj that the Dominion Parliament 
ma^ confer on the Vice Admiralty Courts, 
jurisdiction in any matter of shipping and 
navigation within the territorial limits of the 
Dominion, and when an Act of the Dominion 



Freeman^ 10 Q. L. R. 368, S. C. R. 1884. 
V. Pilots. 

26. In a suit to recover pilotage.-^6/d that 
a ship exempt from compulsory pilotage, 
making the signal for a pilot, is liable for pi- 
lotage, even if she should afterwards refuse a 



Parliament is in part repugnant to ah Imper- pilot. Corporation of PUots A Brigantme 
ial Statute effect will be given to its enact- j Horsey. 10 Q. L. R., 257. V. A. C, 1884. 
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VI. Pilotage. 

27. L'actioii 6tait pour faire remettre a la 
defenderesse $3,332.79 qu'elle a Mi payer 
aux demandeurs, en 1881 et 1882, pour le pi- 
lotage, en bas de Qu6becy de divers steamers 
qn'ils feisaient naviguer entre Montreal et les 
provinces maritimes de la Confederation sur 
VAtlantique, et qu'ils pr6tendent avoir 6t6 
exempts des droits de pilotage. La d^fende- 
resse a plaid6 une defense en fait niant sp^- 
cialement que ces vaisseaux fusses exempts 
et une exception par laquelle eUe allege 
que les vaisseaux mentionn6s dans Taction 
ont 6t6 pilotSs par ses membres, i la deman- 
de de ceux qui les commandaient. EUe a 
&it cette preuve par Taffidavit de son presi- 
dent, qui, d'aprds un oonsentement exprds, 
vaut comme deposition dans la cause. JugS : 
que les steamers de plus de 280 tonneaux 
enregbtr^s dans la Puissance, et ceux de 
de plus de 30 tonneaux enregistr6s ailleurs 
ne sont pas exempts des droits de pilotage 
pour le navre de Quebec, et au-dessous, si 
leur patron ou leur second n*est pas un pilot 
licencie pour cette oirconscription. Bogue & 
Corporation des Pilotes, 9 Q. L. R. 113, S. C. 
1883. 

28. Que les vaisseaux exempts de ces 
droits, qui emploient un pilote, lui doivent 
pour ses services le taux de pilotage &x^ par 
la loi. lb. 

VTI. Salvage. 

29. Where as team vessel, while on fire in the 
Lower St. Lawrence, a derelict, was partially 
saved by a steam tug which towed her to the 
shore where beached, and afterwards sold by 
decree. Held that salvars were entitled to one 
third of proceeds of sale and costs. "Progress^^ 
7%c t» re, 9 Q. L. R. 166, V. A. C, 1882. 

30. Upon a value of a ship of 1000 tons at 
$5000, and her cargo at $18000, a sum of $610, 
was awarded to two tugs for salvage services 
during a gale of wind, and for reliving her 
from danger while exposed to wind and tide 
and aground on a rocl^ shoal that in the har- 
bor of Quebec. Victory The in re. 9 Q. L. R., 
194, V. A. C, 1883. 

31. Where a vessel with a valuable cargo 
was stranded in a dangerous place near Cap 
Rosier and salvage services were rendered by 
a passing steamer — Held that as there was 
no danger to life or property incurred by the 
salving steamer in aiding to get her off, the 
sum of $1000 was an adequate remuneration, 
but that a tender of that amount without 
costs was insufficient. Carmonay The in re, 9 
Q.L.R.286,V.A.b. 188.3. 
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IV. Effbots of Sbcokd Marriage whilb 
first bxisting. 

V. Liability op Husband. 

VI. Liabiutt of Wife. 

VII. Nullity of. 

Vni. Power of Wife to sub. 

IX. Froobbdixos with regard to Children. 

X. Frouise of. 

XI. Separation de Bkns. 

XII. Separation db Corps. 

XIII. With dbcbasbd Wife's Sister. 

I. AoBNCY of Husband for Wife. 

32. Where the husband signed a contract 
of Insurance for his wife, held that her accept- 
ance of the policy was a sufficient proofof 
his authority. Mutual Fire Insurance Co, 
V. DesrousselleSf 5 L. N. 179, S. C, 1882. 

II. Authorization of wife. 

33. The petitioner, a married woman sepa- 
rated as to property from her husband, an 
absentee in parts unknown, asked to be 
authorized to do business as a marchande 
publique and so earn a living for herself and 
child. Petition granted following 1 Marcad^ 
on C. N. 220, No. 739. Oagnon exp. 4 L. N. 
108, S. C. 1881. 

34. A married woman separated as to pro- 
perty cannot bind herself without the author* 
ization of her husband, to pay a real estate 
agent a commission on the sale of land for 
her. Oeddes <fc O'EeUly, 6 L. N. 92, 8, C. 1883. 

35. A married woman separate as to pro- 

gerty may without the authorization of her 
usband institute an action of damages for 
false reports published by mercantile agencies 
of her standing as a marohand publique. 
Methot A Dunn, 12 R. L. 634 S. C, 1884. 

36. And in another case — Held unneces- 
sary to summon the husband for the purpose 
of authorization,where his wife being separate 
as to property, has been sued on a note given 
to her creditors for the purpose of removing 
an hypothec on an immoveable belonging to 
her^ inasmuch as the signing of the note is a 
mere act of administration and does not re - 
quire authorization. Dudevoir & Archambault 
12 R. L. 645, S. C, 1882. 

III. Effect of foreign divorce to dissolvh. 

37. The plaintiff and defendant were mar- 
ried in New- York in 1871, without ante nup- 
tial contract, both being domiciled in the 
city. By the laws of the State of New-York, 
no community of property was created by 
such marriage, the wife retaining her private 
fortune, free from marital control, like a/eme. 
sole. Shortly after the marriage the appellant 
entrusted the respondent with the whole of 
her private fortune, consisting of personalty 
to the amount of over $200,(X)0, and respon- 
dent administered this until 1876. The con- 
sorts lived in New- York until 1872, when they 
removed to Montreal where the respondent 
has ever since resided and carried on busxnets 
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but appellant left him shortly after to take 
up her residence alternatively in Paris and 
New- York. In 1880, when respondent was 
still in Montreal; the appellant then in New 
York instituted proceedings for divorce before 
the Supreme Court of New- York,on the ground 
of adultery. The action was served on respond- 
ent personally at Montreal, and he appeared 
in the suit but did not contest, and appellant 
obtained a decree of divorce absolute in her 
favor in December, 1880. In 1881, appellant 
taking the quality of a divorced woman, and 
without taking judicial authorization, insti- 
tuted an action against the respondent, in the 
Superior Court in Montreal, for an account of 
his administration of her property. The res- 
pondent pleaded that the alleged divorce was 
null and void for want of jurisdiction of the 
Supreme Court of New- York : that the appel- 
lant was in consequence still nis wife and that 
she should have obtained authorization of the 
Court to institute the present action. — Held^ 
reversing the decision of the Court of Queen's 
Bench (l),and restoring that of the Superior 
Court (2) that the Supreme Court of New 
York had jurisdiction to pronounce the 
divorce, and the divorce was entitled to recog- 
nition in theCoiu^ of the Province of Quebec. 
Stevens & Fisk 8 L. N. 42, Su. Ct., 1885. 

38. And the Supreme Court of New-York, 
having under the Statute law of New- York 
jurisdiction over the subject matter in the 
suit for divorce, the appearence of the defend- 
ant in the suit, absolutely and without pro- 
testing against the jurisdiction estopped him 
from invoking the want of jurisdiction of said 
Court in the present action. lb, 

39. And that the plaintiff had at the institu- 
tion of the action for divorce a sufficient resid- 
ence in New- York to entitle her to sue there 
(3). lb, 

IV. Effects of second marriage while 

FIRST EXISTING. 

40. The plaintiff, styling herself wife separ- 
ate as to property of E. H., brought action 
for the pension due to widows of deceased 
pilots, out of the Pilots' fund, and set up that 
she had been married in good faith to one 
W. R. a pilot, since dead, while her previous 
and present husband was still living. The 
proof of good faith on plaintiff's part con- 
sisted in the verbal evidence that her hus- 
band had left the country in 1867. That four 
or five years afterwards she had received a 
letter informing her of his death : that she 
had gone m mourning for him and invoked 
the prayers of the church on his behalf and 



(1) 6 L. N. 829 & 27 L. C. J. 228. 

(2) 6 L. N. 79. 

(3) The American doctrine of allowing the wife to 
establish a sepaiate forensic domicile in divorce cases 
was incidentally quoted and approved. 



that all her friends and relations believed 
him dead. She subsequently married her 
second husband, the pilot, and 17 months 
afterwards the first husband returned. She 
immediately recognized the nullity of her 
marriage with the pilot and left him, and 
took an action en s^aration de corps et de 
biens from the first, on which, judgment was 
granted her in June, 1880. Just afterwaids 
the second husband, the pilot died, and the 
first not being in a position to provide for her 
support, ahe brou^t action for her pension 
out of the pilot^s fund relying on Article 163 
C. C. (1) Held that though the nullity of the 
second marriage did not prevent her acqiiir- 
ing rights under it, still she could only avaU 
herself of those opened before the nullity of 
the marriage was known, admitted and pub- 
lished, and her demand for a pension therefore 
could not be allowed. Marin A Corporation 
des Pilotes, 8 Q. L. R. 222, S. C. 1882. 

V. LUBIUTT OF HUSBAND. 

41. The defendant's wife was suffering 
from mental derangement and he placed her 
in an asylum. The plaintiffs, her brothers, 
thinking that travel and change would bene- 
fit her, took her from the asylum and 
travelled in Eu^pe with her against the vrill 
of her husband, who warned them that he 
would not be respKinsible. On action a^inat 
him for moneys disbursed for her travelling 
expenses. — Held that he was not liable. 
Hughes is Rees^ 5 L. N. 70, S. C. 1882. 

42. L'action 6tait portee en recouvrement 
d'une somme de $61, valeur de services pro- 
fessionels que le demandeur avait rendus en 
sa qualite de mSdecin k la femme du d6fen- 
deiu* durant une p6riode de cinq annees . Le 
defendeur soutenait qu^il n'6tait pas respon- 
sable de cette dette ] qu'il etait mari6 sous le 
regime de la separation de biens ] qu'il avait 
un autre m6decin qui 6tait celui de sa famille ) 
et quUl avait fait annoncer dans les joumauz 
qu'il ne serait pas responsable des dettes 
contract^es en son nom sans une autorisation 
par ecrit. Jugij Que le man est tenu pour 
la dette contractee pour les services du m6de- 
cin rendu a sa femme, meme lorsqu-ils sont 
separ^B de biens. D^Orsonnens is Christin, 
7 L. N. 338, C. C, 1884. 

43. And in another case the Court said 
there is another case for the price of ice sold, 
and the defendants plead compensation by 
the price of goods sold to the wi&. The plain- 
tiff* objects to this, on the ground of the sepa- 
ration between him and his 6pouse, but the 
compensation is not urged against the Spouse 
but against the husband. She was his man- 
daiaire in buying these things and he is 
liable. Therefore the compensation is pro- 
perly urged against the husband . This case 



(1) A marriage although declared null, produces 
civil effects, as well with regard to the husband and 
wife as witn regard to the children, if contracted 
iu good faith, ife C. C. 
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has nothing to do with the principle on which 
D'Orsonnens y. Christin was demanded. 
There, the husband was liable for medical 
attendance on his wife as chef marital, of the 
matrimonial imion, though there was, as to 
property merely, a separation, but the obliga- 
tion of the husband to preserve his wife's Ufe 
and health is unimpaired by that. In the ice 
case the compensation is allowed, because 
the obli^tion of the husband is to provide 
those thmgs and the wife sSparSe is his agent. 
Christin A Hudon, 7 L. N. 338, C. C, 1884. 

VI. Liability op Wipe. 

44. Case of Bruneau Jt S tames (II Dig. 
489-55) reported in extenso, 25 L. C. J. 245, 
Q.B.,1880. 

45. Action against a married woman on 
an account for goods sold and delivered. The 
defendant was sSpar€e de biens and bought 
the goods. There was no charge in the plain- 
tiff's books to the husband. Ine goods were 
always charged to the wife and were necessa- 
ries. Per curiam. — It is said that even for 
necessaries a woman sipar^ de &ien« requires 
the authorization of her husband. I have 
often ruled against this pretension and I can- 
not hold otherwise now. C. C. 1318 (1) allows 
the wife perfect fi'eedom to dispose of and 
alienate ner moveable property^ and to con- 
tract debts without her husband's authoriza- 
tion. Brown & Ouy, 4 L. N. 264, S. C. 1881. 

46. The wife, sous puissance de marl et 
siparie de biens, in bujdng necessaries for 
the family, is presumed to act on behalf of 
her husband, the head of the family, and 
unless such presumption be rebutted in some 
way, as, for example, by evidence showing 
that the husband is insolvent, and that the 
duty of providing for the family devolves 
exclusively on the wife, she will not be held 
liable for the cost of such necessaries. Brown 
it Ouy, 5 L. N. Ill, S. C. R. 1881. 

47. But where the wife had purchased food 
and necessaries for herself and family during 
the insolvency of the husband who had 
nothing, she was held to be liable and a judg- 
ment condemning her was confirmed in 
review. Benard k Bruneau, 5 L. N. 112, 
S. C. R. 1881. 

48. Action against a married woman, separ- 
ated as to property by judgment of the 
Court, from her husband to recover a balance 
of accounts for goods sold and delivered. 
Question as to whether the sale was to her 
on her husband. After the separation, an 
execution was issued against the husband at 
the suit of the wife and he signed a nulla 



(1) The wife where separated either &om bed and 
boiiid or as toproperty omy, acquires theuncontrolltd 
admimatntion ol her property. She may dispone 
oforalienate her moveable property. She cannot 
alienate her inunoveables without the consent of lur 
inubancLor upon his refusal without bdnff judicially 
amharized. 1818 C. C. 



bona. The wife then carried on business 
herself and he acted as her attorney. The 
goods sued for were for the purposes of the 
business. Reld that the action was properly 
brought in the name of the wife. Rowan & 
Dubord, 4 L. N. 172, S. C. 1881. 

49. The property of a wife sipar^ de biens 
is not Hable for taxes due by her husband. 
Venner A Blanchet, 8 Q. L. R. 288, S, C. R., 
1882. 

50. Action brought by the plaintiff against 
a married woman, separate as to property, 
who purchased a quantity of furniture from 
the Company, plaintiff. She did not pay for 
the furniture, and action for the price. Plea 
that she was not authorized to contract, and 
that the action cannot be maintained against 
her. Action dismissed. Ontario Cabinet Co. 
dt Washbume, 6 L. N. 23, S.*C., 1882. 

51. A female defendant, described in a com- 
plaint as M. W., wife of T. D. is, in the absence 
of proof to the contrary, presumed to be in 
the power of her husband and will not be 
held responsible for keeping her tavern open 
after hours unless it appears Uiat she is 
separate from her husband in bed and board. 
Corporation of Quebec & Walsh, 10 Q. L. R. 
23, R. C, 1883. 

VII. Nullity op. 

52. Demand in nullity of marriage. The 
parties were alleged to have been catholics 
and to have been msrried by the pastor of 
the French Protestant Church on the pro- 
duction of a license and without publication 
of bans. It was also alleged that, while the 
husband was respectably connected, that he 
was of weak intellect and had been inveigled 
into the marriage by the defendant, who was 
a naturel child and whose mother was said to 
lead an immoral Ufe. The defendant alleged 
that she was not catholic but protestant, and 
that the marriage had been ce^brated openly 

and legally before witnesses Held, that the 

proper person to celebrate the marriage of 
the cathoHcs was the Gur€ of the parties and 
that a license granted by the representative 
of the Civil Oovemement could not dispense 
from the publication of bans, as required 
among catholics, and that in consequence the 
marriage, as celebrated in the present case, 
was null. Laramie ds Evans. 25 L. C. J. 261 
& 5 L. N. 57, S. C, 1881. 

53. And Ae^ also that before pronouncing 
on the validity of such a marriage, the Court 
should refer the case to the ordinary of the 
diocese to pronounce the nullity of the mar- 
riage and its dissolution,if null,before deciding 
as to its effects. lb. 

VIII. Power of wife to sue. 

54. Action by the liquidator of the Mecha- 
nics* bank against a shareholder to recover 
the double liability. The shares were sub* 
scribed in the name of A. H. M. in the re- 
gister, which waa in the handwriting of the 
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defendant 8. H. M. who subscribed for them 
in the name of his wife. Per curiam, — ^The 
defendant says he is not responsible for the 
amount and that the action should have 
been against bis wife. It is admitted that 
there was oommimity of property between 
husband and wife. Now, the question is : can 
the husbimd be held personally responsible 
when the shares were subscribed for in the 
name of his wife ? There can be no doubt on 
this point: The wife cannot hold property 
in her own name. Any that she acquires 
must fall into the community. These shares 
are in the same position as though the defen- 
dant had acquired them in his own name. 
The question of insufficiency or want of au- 
thorization cannot come up here. The hus- 
band himself signed for her and that is suffi- 
cient. Melniosh A May, S. C. 1884. 

IX. PROOBEDDrOS WITH SROARD TO CHILDREN. 

55. Petition by a husband against his wife 
for an order to permit him to see his child after 
judgment of separation, giving the custody 
of we child to the mother. Held that as the 
petition was not made in a cause pending 
that it must be dismissed. Pillet & DelUU, 
7 L. N. 78, S. C. 1884. 

X. Promisb op. 

56. The plaintiff, a woman of upwards of 
fifty years of age, sued the defendant a man 
over seventy years for $100, for breach of pro- 
mise to marry her on or about the 12th July, 
1881. The declaration averred as grounds of 
damage that she had announcea her ap- 
proaching marriage to her friends, that she 
had lost some ten dAys time in preparing for 
it and had spent some five dollars. The 
defendant's refusal was based on the advice 
of his phycician who considered it would 
be tmsafe for him to do so. Held that the 
mere promise did not give rise to dama- 
ges unless damage was proved, and as the 
evidence was that the defendant had given 
the plaintiff more than the promise has cost 
her there was no action. Chamberlahd & 
Parent, 8 Q. L. R. 299 S. C. 1882. 

• 

XL SiPARATlOK DB BlENS. 

57. Action en separation de biens brought 
by the plaintiff against the defendant, as cura- 
tor to the interdiction for insanity of her 
husband. The declaration, after setting out 
the marriage interdiction of the husband, and 
appointment of the defendant as emptor, 
went on to allege that the plaintiff had no 
confidence in the defendant, that he was a 
person perfectly illiterate,that he was adminis- 
tering badly the property of the community f 
that he refused to allow her a sufficient sum 
out of it for the maintenance of herself and 
her children, and that without the benefit of 
a separation of property, her interests would 
be unperiUed. Held, {dubitante) that the 



action on such ground wouM not lie. Paradvt 
in Laflamme, 8 Q. L. R, 307, S. C, 1878. 

XII. S^PAAATION DB Ck>RPS. 

58. Action by husband, against his wife en 
s^aration de corps ei de biens, on the ground 
of adultery. The parties were in community 
and by his declaration the plaintiff prayed 
^' qu^elle soit dSchue du droit cPexiger les don» 
^ et avantages qui lui ont 4ti faits par son 
^^ eontrai de mariage susdit, et notamment de 
*^ sa part dans la diie communaut^" Held, 
that an adulteress loses all the advantages 
granted to her by her husband, but not her 
part of the community which is regarded, not 
as a gift from her husband, but as representing 
what she contributed or earned or saved for 
the community. L^Heureux A B(dvin, 7 
Q. L. R. 220, 8. C, 1881. 

59. The fact of adultery, in an action for 
separation on that ground, may be inferred 
from circumstances that lead to it by fair 
inference as a necessary conclusion. So where 
it was proved that the wife, under an assumed 
name nad occupied the stateroom with one 
B. during a voyage to Europe and had subse- 
quently lived with B. as his housekeeper or 
guest, together with other facts not related, 
in any way, all pointing to a criminal relation, 
adultery was inferred without direct proof of 
the fact L^ebvre A Belle, 5 L. N. 106, C. S., 
1881. 

60. That a husband, from indulgence in 
unnatural practices, renders himself impotent 
and incapable of fulfilling his marital duties, 
is not a legal cause of s^aration de corps, 
Dasylva A Plante, 8 Q. L. R. 349, S. C, 1882. 

61. The communication of venereal disease 
by the husband to the wife is sufficient ground 
for separation de corps et de biens, Brttnet 
d: Leroux, 5 L. N. 41 i 27 L. C. J. 53, S. C. R.. 
1882. 

62. In an action for separation from'bed 
and board brought by the wife, the evidence 
went to show that ^he husband was adOioted 
to liquor and when under its influence would 
use his wife very roughly. There were two 
or three instances of this rough treatment 
given by the witnesses for the plaintiff in 
which he had kicked her, thrown things at 
her and applied grosses expressions to her in 
the presence of strangers. Judgment giant- 
ing separation confirmed in appeal. RhSaume 
& Massi, 5 L. N. 298, Q. B., 1882. 

63. An action en separation de corps by a 
husband, based on the sole allegation of aban- 
nonment by the wife of the matrimonial 
domicile, is good in law. Leriger d: Pinson- 
nault, 7 L. N. 311, S. C. R., 1883. 

XIII. With dboeasbd Wife's Sister. 

All laws prohibitiiic marriage between a man and 
the sister ofa deceased wife are herebvrepealecL both 
as tojpast and future marriages anci as regutn past 
marriages, as if such laws hadnever 'existed. Q. 45 
Vict., Cap. 42, Sec. 1. This act shall not affect in 
any manner any case decided or pen^ng before any 
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Conut of Jtistice: nor shall it affect any ri^tB 
actually acquired oy the issue of the first mama^ 
preTioas to the passing of this Act ; nor shall this 
act affect any such marriage when either of the 
paities hasy afterwards, during the life of the 
othd^ lawfully intermarried with any other person. 
Sec. 2. 



MARRIAGE CONTRACIS. 

I. Community. 

Action by heirs for a share of, 

ConitML^ 

Does not exist between parties married 
abroad* 

Exclusion of 

Opposition to seizure of property of 
IL Donations bt hbld fratjdctlent. 
UI. Made in a Foreign Countbt. 

IV. Payments by Wipe. 

V. Fows&s OF Wipe. 

VI. Bboistration of. 

Vn. Transfer by Wife on behalf of Hus- 

BAKn. 

I. Community. 

64. *^ Action by heirs for a share of " In a 
petitory action lor the recovery of the undi- 
vided half of a certain ]ot of land, the plain- 
tiff alleged that a community of property 
existed between his father and nis late 
mother : that after her death no inventory 
having oeen made by the father the said 
community of proper^ was continued that 
during the continued community, the said 
&ther purchased the said lot No. 6, and after- 
wards, during the continuance of the said 
community, namely on the 30th of July, 1885, 
in his own name, and in his capacity as tutor 
to the plaintifif, transferred from that day, 
unto the plaintiff should be of age, the 
usufruct and enjoyment of the said lot of 
land to the defendant. The deed of transfer 
as to the ownership of the land, of which 
the usufruct was so transferred, contained the 
following declaration '< appartenant le dit lot 
" (2e terre^ moitiiau dit cSdantjpar droit de 
" comvtunaut^ " Declaration then alleged 
that although, since the plaintiff attained the 
age of majority, he had frequently requested 
defendant to deliver possession of tiie one 
half of the said lot of land, he had always 
refused to do so, and the conclusion of the 
declaration was that the plaintiff be declared 
proprietor of one half of the said lot of land 
'^ et d ee que le dit dSfendeur soit condamni d 
d^guerpir de la moiti£ du dit terrain et d en 
nettre le demandeur en possesiion de la moiM 
apr^ division faite, sous quime jours duju- 
fement d intervenir, " Held reversing the 
judgment of the Court below, that as the 
plamtiff had not proved nor ever alleged 
that the said continued community, of 
which the said father was the head, had been 



dissolved, nor that the said plaintiff had 
exercised the option which the law gives him 
of taking a share in the said continued com- 
munity instead of taking a share in the said 
community, of property as it existed between 
the said father and the mother of the plain- 
tiff, that therefore it does not appear that the 
plaintiff now has or ever had any actual or 
vested interest in the undivided half lot of 
land claimed in and by the present action 
and consequently that the present action 
which is a petitory action, carmot be main- 
tained. Bourrassa d: Lacerte, 10 Q.L.B. 118, 
8. C. E., 1884. 

65. Continued. — In an action against the 
second husband of the plaintiff's mother, after 
the death of the latter, for a division of the 

property of the continued commimity Held 

that in consequence of the taiiure of the 
mother to make an inventory of the commu- 
nity of property which had existed between 
her and their &ther, who died on the l4th 
June, 1832, intestate, leaving the plaintiffs 
then minors as his heirs at law, and her re- 
marriage with defendant without a contract 
of marriage on the 19th March, 1840, a tripar- 
tite community of property was formed be- 
tween defendant, the mother, and the plain- 
tiffs. Almour vs. Ramsay. 26. L. C. J. 167, 
S. C, 1881. 

66. And the inventory made by befendant 
after the death of his wife, although made os- 
tensibly of the community between him and 
his wife was a good and legal inventory of 
the tripartite community notwithstanding 
there was not really any property belonging 
to the first commimity. Ibid. 

67. And the fact that the plaintiffs had 
not, up to and at the time of tne making of 
the inventory made any demand of continua- 
tion of community, did not prevent their 
making such demand by the action. Ibid. 

68. Does not exist between parties married 
abroad. The plaintiff allesed a community of 
property to have existed between his father 
and mother, married in 1827, and claimed 
community rights as heir at law of his deceased 
mother and of his deceased sisters. The com- 
munity was denied by his father the defend- 
ant. Per curiam. — The question to decide is 
where the domicile of the defendant animo 
and facto was when he married in 1872. This 
is purely a question of evidence. The defend- 
ant came here as a single man in 1825, accord- 
ing to the evidence and witnesses, in order to 
look after the interests of his uncle who was a 
resident of the State of New York, and had a 
claim against parties in business in Montreal. 
The parties had got into pecuniary embar- 
rassments. The defendant at the time was 
domiciled in the State of New York, and 
came here for a temporary purpose. He 
married a lady belonging to Troy, N. Y. in 
1827. And brought her here from Troy, the 
place of marriage, and continued to live here 
until 1834, when he returned to the State of 
New- York, and remained there until 1839, 
then he returned to Montreal and made this 
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6ity his pennanent abode. It is impossible 
for me to say on the evidence before me that 
the defendaiit when he married had the in- 
tention of settling in Lower Canada. As it is 
not proved that the law of community existed 
in the State of New York there is no com- 
munity established. Converse A Converse^ 5; 
L. N. 69. 8. C, 1882. 

69. Exclusion of. — The plaintiff having 
obtained judgment against the defend- 
ants, seized the household furniture in 
his possession. His wife, describing her- 
self as separate as to property firom the 
defendant filed an opposition, claiming 
the thing seized as her own. In virtue of a 
donation from her mother during her mar- 
riage, and of purchases made by her at differ- 
ent times during the same period. She set 
up her marriage contract which showed, not 
separation of property, but exclusion of com- 
munity between her and the defendant, her 
husband. She filed also the deed of donation 
and a number of accoimts made and receipted 
in her own name. Held that where there is 
exclusion of community, her husband has 
only the usufruct of the moveable pro- 
perty of his wife, the ownership of which 
remains with her and is consequently not 
liable for her husband's debts. Hdpiial Gi- 
niral vs, Oingras. 10 Q. L. R. 230. 8. C. 1884. 

70. Opposition to seizure of property of — 
Where a number of }ots of land were 
seized as belonging to the defendant but 
which really belonged to the community be- 
tween defendant and his late wife, and one 
of the sons opposed setting up his title to an 
undivided share and asking that the seizure 
be set aside. Held that he could only ask 
that the seizure be suspended until after a 
partage. Hdpital Qiniral vs. Oingras, 10 
Q.L.K. 136. 8.C.R. 1884. 

II. Donations bt held fbaudclbnt. 

71. In May, 1878, plaintiff sold to defend- 
ant certain effects, including a Brussels, car- 
pet, costing $93, and an oil cloth $26. On the 
9th November of same year, an action was 
instituted by the plaintiff against the defend- 
ant for $114, baUmce due thereon, and judg- 
ment rendered for the amount, 12th Decem- 
ber following. To a seizure of defendant's 
goods and chattels, including the carpet and 
oil cloth, the wife of the defendant filed an 
opposition based on the marriage contract, by 
which the goods and effects in question were 
conveyed to her as a donation. The marriage 
contract was entered into on the 18th of 
November 1876, or just nine days after the 
action. Plaintiff contested the opposition on 
the ground that at the date of the marriage 
contract, the defendant was utterly insolvent 
to the mowledge of the opposant, and that 
the goods and chattels so seized were by the 
defendant given to the opposant for the 
purpose of defrauding the creditors of the 
defendant, more particularly the plmntiff from 
whom the defendant had purchased the said 



carpet and oil cloth, forming part of the goods 
and chattels so given by the defendant to his 
wife, now seized at the suit of the plaintiff. Se- 
venteen days after the date of the marriage 
contract, defendant made an assignment ofhis 
estate under the Insolvent Actor 1875. There 
was no evidence of bad faith on the part of 
the wife, the opposant. — JTie/d that under Art 
1034 C. C. (1) the donation must be presumed 
to be fraudulent as regards the de&ndant — 
And that although the wife was in good &ith 
a donation under such circumstances is a gra- 
tuitous contract as much in &vor of the donor 
as of the donee, and must be set aside. Oppo- 
sition dismissed. Behan A Ericksonj 7 Q. L. R. 
295, S. C. 1881, & Holliday d: Considine, S. C. 
1884. 

in. Made in fobeion country. 

72. Reference by the Bank of Montreal^ 
petitioner, under the 2dth Sec. of the Bank- 
ing Act of 1871, to ascertain which of the two 
respondents was entitled to certain shares of 
stock in the bank, under the following cir- 
cumstances : H., one of respondents, was exe- 
cutor of the will of the late M. R M., wife of 
the late J. M., both deceased. By their marriage 
contract which was entered into in the Red 
River settlement in 1859, the wife's property 
was to remain her separate estate under her 
personal control, and to go to her children 
after her death, and for this purpose she 
created a trust of the principal, consisting of 
the shares in question in such manner that 
her surviving children should be entitled to 
it in equal shares at her death, as their own 
absolute property. By her will she bequeathed 
all her estate to her husband and her children, 
share and share alike, and made H. executor. 
S., the other respondent was trustee under 
the marriage contract. Question whether 
the will or the marriage contract should pre- 
vail. — Held that in the absence of proof to 
the contrary, the Court would assume the law 
of the place where the marriage contract was 
made to be the same as the law of this pro- 
vince and by Art 1823 C. C. (1) the donation 
by the marriage contract could not be revoked 
and must take precedence of the provisions 
of the will. Bank of Montreal & Hopkins, 5 
L. N. 162, S. C. 1882. 

IV. Paymekts by wife. 

73. By a contract of marriage the intend- 
ing husband made a donation to his intended 



(I) Sequestration or deposit may take place by 
juaicial authority. Of immoveable proper^ seized 
under process of attachment , or taken in execution of 
a jud^ent. Of money or other thinm tendered and 
deposited by a debtor in a suit pending, the Court 
upon application by the interested party maVp accord- 
ing to circumstances, order a sequestration of athin^ 
moveable or immoveable, conceming the property or 
possession of which tw* or more persons are in litiga- 
tion. 1628 C. C. 
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wife of the UBtifruit of certain immoveable 
property. The donation was made on the 
condition that she should pay to his vendors 
the amount of a mortgage representing a 
portion of the price of the property, and if 
the intending husband died without paying 
another mortgage of $2,000 created by him 
open the said property and his succession 
was insufficient to pay it. The wife was also to 
pay whatever balance might be required, but 
she should be entitled to be reimbursed by 
his heirs, upon the expiration of the iisufruit 
for all sums paid. The wife took possession 
of the property after her marriage, and bor- 
rowed money thereon with the authority of 
her husband, with which the mortgage above 
mentioned was paid ofi*. Heldj that the wife 
was personally liable for the amount so bor- 
rowed, although in the deed of obligation and 
mortgage given therefor she and her husband 
and the curator to the substitution created 
under the marriage contract, were all des- 
cribed as the " party of the first part, " and 
the money was acknowledge to have been 
received and was promised to be repaid by 
the *^arty of the first part,'' and the mortgage 
secunng payment was by the same party, and 
although the husband was described as acting 
in his own name, and to authorize his wife. 
FrancU <t Bousquei, 6 L. N. 122 & 27 L. C. J. 
115, S, C. R. 1883. 

V. POWBBS OF WIFE. 

74. Where a woman is married under a con- 
tract excluding commimity, she may borrow 
money with the authorization of her husband 
and be liable lor the repayment of it, and 
such obligation is not forbidden by the term 
of Art 1301 C. C. (1) Bo8s & Soeietide Cons- 
trucium de Quebec, 12 R. L. 130, Q. B. 1882. 

VI. Rboistration of. 

75. The defendant, a merchant, by his con- 
tract of marriage passed in September, 1877, 
gave to his wife, who was thereby constituted 
separate as to property, the sum of $4000. The 
wife now came in by opposition, and was col- 
located on the estate of her husband for that 
amoont, which collocation was contested by 
certain of the creditors of her husband on the 
ground, that the marriage contract in ques- 
tion was not registered within three months of 
its date, as provided by the 126th section of 
the Insolvent Act, 1875. Held that the provi- 
sion in question applied only to estates 
which had been pUused in insolvency, and 
which were being wound up imder the Insol- 
Tent Act 1875, while the similar provisions 
in previous insolvent acts could not be made 
to extend to marriage contracts passed after 



(1) A wife cannot bind herself either with or for 
her nusband, otherwise than- as being common as to 
property, any sach obligation contracted by her in 
my other quality is void and of no effect. 18U1 C. C. 



they had ceased to be in force. Josqtk i; 
Foriin, 7 Q. L. R. 87, 8. C. 1881. 

76. And the Insolvent Act 1875, having 
been repealed prior to the insolvency of the 
husband the rights of the wife were not 
affected by it, and must be regulated accord- 
ing to the provisions of the Civil Code. 76. 

77. The opposant by her opposition for judg- 
ment set up that, by her marriage contract, it 
was stipulated by her husband, in his life time 
seigneur of the fief and seigneurie of Lache- 
naie that in consideration that there should 
be no community of property between them, 
and to be in place of all <}ower and other 
matrimonial rights that she should have an 
abnormal life rent of £180 currency, payable 
£45 every three months, counting from the 
day of his death, and in order to guarantee 
the payment of the same, hypothecated in 
her favor the fief and seigneurie of Lachenaie. 
The immoveables sold formed part of the 
property of the said seigniory, and in the 
report of distribution she was collocated for 
$2,508.78 arrears of rent, and $2,349.57 to 
count on the capitaL Contestant, a subse- 
quent hypothecary creditor, contested on the 
ground that the marriage contract should 
have been registered during the life-time of 
the husband, and that prior to the registration 
of said deed all seigniorial rights in the said 
seigniory had been abolished. Held, that the 
marriage contract did not require to be regist- 
ered during the life-time of the husband to 
preserve her rights as therein stipulated, and 
contestation dismissed. ChUhotm v. Pau94, 
26 L. C. J. 162, S. C, 1882. 

VII. Transfer by Wife on behalf of Hus- 
band. ^ 

78. Question as to the validity of a deed of 
transfer made by a wife on behalf of her hus- 
band, by which she transferred to the defen- 
dant with promise of warranty '^ all her right 
^^ title and interest, as one of the legatees and 
<< legal representatives of her father, the late 
" D., deceased, to the sum of $3,000 part and 
'^ parcel of the amount coming to her under 
" and by virtue of a certain sale by authority 
^' of justice, of certain real estate, the property 
'^ of the estate of her late father, with aU 
" interest to accrue thereon." The consider- 
ation of the deed was stated to be the like 
sum paid in cash at the execution of the 
deed. The declaration set up that no monev 
was really paid at the execution of the deed, 
that she nsA never received any considera- 
tion for the transfer, that she never was 
indebted to defendant, and that said deed 
was made as security pro tanio of the indebt- 
edness of her husband to defendant under 
the importunities and influence of her hus- 
band acting in connivance with defendant 
and said transfer was therefore absolutely 
null and the plaintiff was entitled to have 
return of aU the moneys received by defend- 
ant under the same and interest. Per 
eurtafi».-*The plaintiff truly says that she 
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made the transfer in the first instance as 
security for her husband's obligations, but the 
question here is not the enforcement of her 
obligation, but whether having made a pay- 
ment which inured to her husband's benefit 
she can have the pa3rment cancelled. I agree 
with Mr. Justice tfett^, that the article ofthe 
Code 1301 C. C. (1) does not go that length. 
She has chosen to give over to her husband's 
creditor a valuable security which has dis- 
charged her husband pro tan to. If she is 
ever called upon to guarantee the transfer 
under the warranty clause, the article my be 
invoked for her benefit, but she is not now 
called upon to fulfil any obligation violating 
that article. Action dismissed. Gorrie i 
O'Oilvie, 4 L. N. 228 et 5 L. N. 261, S. C. R., 
S.C., 1881. 



MARRIED WOMEN. 

I. Dbsoription of in aotion by. 

II. Pbnaltt for Non Rboistratiok 
IN Trade. 



WHEN 



I. Dbsoription of in action by, see PROCE- 
DURE Dbsoription. 

II. Penalty for Non Registration when 
IN Tradb. 

79. The penalty enacted by Art. 981 C.C.P., 
with respect to married women, carrying on 
trade wi^out delivering to the prothonotary 
and registrar, the declaration therein men 
tioned, is not intended to apply to cases 
where a married woman is carrying on a petty 
business, with a stock of the value of a few 
dollars only. Ross & PrutPhomme, 6 L. N. 37, 
S. C R«, loo'i. 



MASTER AND SERVANT. 

I. Dbsbrtion of servant. 

II. Dismissal of servant. 

ni. JOURNALIERS. 

IV. LlABIUTY OF MASTER. 

For injury to servant 

V. Liability of servant. 

VI. Rights of apprenticeship. 

VII. Rights of workmen. 

VIII. Services to relative decbasbo. 

I. Desertion of servant. 

80. Where a commercial traveller, engaged 
by the year, quits the service of his employer 
without legal cause and against the will of 



(1) A wife cannot bind herself either with or for 
her husband otherwise than as being common as to pro- 
perty, any such obligation contracted by her in any 
other qoauty is void and of no effect. 1301 C.G. 



his employer and without previous legal no 
tice, he forfeits all claims to wages accrued 
to the time of his quitting the service and 
compensation will lie of the damage suffered 
by the master. Nixon & Darling. 27 L. C. .7. 
78. S. C, 1883. 

II. Dismissal of servant. 

81. Case of Dugdale & City of Montreal. 
(II. Dig. 504, 108 & 505-109.,) reported tii ex- 
tenso. 25 L. C. J. 149. Q. B., 1880. 

82. Appellant alleged that on the 20th 
December, 1876, he had entered into partner- 
ship with the respondent as manufacturers of 
iron,in the District of Three Rivers,and that the 
partners had put in certain tools and machi- 
nery to that purpose. For it was agreed by 
the deed of partnership that the appellant 
should have the management of the machi- 
nery and working of the shop. That the 
partnership was not to be dissolved by the 
death of one of the partners but should con- 
tinue to the end of five years. In 1879, how- 
ever, the respondent bought out the appel- 
lant, agreeing to pay him the sum of $2,800, 
for his share and to continue him as man- 
ager of the shop for the balance of the term 
and for the same amoimt per annum as salary 
which the partners had agreed to draw 
from the proceeds of the partnership for 
their private use. That this agreement was 
entered into by notarial deed, the 17th of 
January, 1880, at which time the partnership 
was dissolved, but on the 7th of August of 
the same year the respondent, without just 
cause or reason, dismissed the appellant from 
his employment, and replaced him by ano- 
ther person and he asked for $3,000 damages. 
The respondent on his part alleged and 
proved that the appellant, without his know- 
ledge and consent, had entered into partner- 
ship with another person in a rival business. 
Heldf that the respondent for these reasons 
was justified in dismissing the appellant, 
from his service. McDougall & McJJougall, 
11R.L.,203.Q.B., 1881. 

83. In another caBe.~Held that a merchant 
was justified in dismissing a clerk who had 
entered into his employment without repre- 
senting that he was dismissed from his last 
place on a charge of defalcation. Jarret A 
Morgan. 12 R. L., 58, S. C, 1881. 

84 . Per Curiam. — The plaintiff, who was 
a clerk in the defendant's employ, brings an 
action for the recovery of salary and dama- 
ges for dismissal without cause. The defend- 
ant pleads that the plaintift was engaged by 
the month and that the engagement was term- 
inated with the plaintiffs full consent. He 
tenders with his plea the sum of $32 as the 
amount due and asks for the dismissal of the 
plaintiffs action quoad the surplus. From the 
evidence it appears that on arriving at the 
defendant's store one morning the plaintifi 
and his employer, had some words about 
some work that had been left undone, and 

I the latter remarked if he was not oontent. 
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he could go elsewhere^ to which in a moment 
of bad hmnor the plamtiff assented. Under 
these circumstances the defendant's plea is 
made out, and the tender of $32 is declared 
valid and the plaintift's action is dismissed as 
to the surplus with costs. Peltier it MoUan. 

ni. JOUBNALIEBS. 

85. In an action against an employee — Held 
that the defendant, whose occupation was to 
paint or engrave flowers or patterns on wall 
paper, was not a workman within the mean- 
ing of Que. 4445 Vic. Cap. 18, which exempts 
from seizure one-half of a workman's wages. 
Brown dt Oordoriy 7 L. N. 354, C. C. 1884. 

IV. LlABILITT OF MASTBB 

86. Where action of damages was brought 
against a master for an accident caused by 
one of his employees allowing a piece of 
metal to £dl from a roof on to plaintin's head. 
HM that he was liable. Vandal & Prowse, 
4 L N. 2, S. C. 1880. 

87. Plaintiff was employed by the defend- 
ant in his bakeiy, and after his duties were 
ovei, proceeded with the other workmen to 
leave the defendant's premises and in doing 
so had to traverse the defendant's yard in 
which was a dog of the defendant at large, 
which was known to be ferocious and dispos- 
ed to bite. The other workmen before leaving 
the bakery warned the plaintiff of the char- 
acter of the dog ; and that he had better not 
leave until he was chained up. The plaintiff 
left the bakery and while traversing tiieyard 
was bitten by the dog. Action of damages 
\fy plaintiff dismiss^ in court of first m- 
stance on the groimd that the plaintiff was 
guilty of negligence in traversing the yard 
after being warned *, but in Review — Held 
that as the plaintiff was engaged in the busi- 
ness of his master and there was no provoca- 
tion on his part of the dog, that he was enti- 
tled to $75 damages and costs in an action 
over $100. Auprix vs. Lafleurj 25 L. C. J. 
2)1. S.C. R. 1880. . 

88. Action by the widowof the late M. S., 
claiming damages from his employers by 
reason of his death by accident. Tlie plea 
ii^lmitted that S. was in the employ of the 
•iefendants on the 28th of February last, the 
<late of the accident. His ordinary occupa- 
tion was that of carter, but it was understood 
that he was to perform such other work about 
the works of construction and repair then 
going on, as might be required. It was alleged 
that the defendants used all proper precau- 
tion, but that in course of construction a 
chain used to hoist sticks of timber gave way 
from unforeseen causes, and the stick of 
timber feU upon S , and inflicted such serious 
injuries that he died shortly afterwards. That 
tms was a fortuitous event, for which the de- 
fendants were not responsible. Further that 
B. was negligent on his part in passing under- 



neath the stick of timber. The Court con- 
sidered that the plaintiff was entitled to 
recover, and the damages were estimated at 
$1,000, for which judgment was rendered, 
with costs. Filiatrault o«. Ogilvie et al. S. C. 
1881. 

89. Le maltre est responsable & son em- 
ploye du dommage qui lui advient par suite 
d'une installation sdrieuse des machines ou 
appareils de 8on ^tablissement et la connais- 
sance que I'employS aurait pu avoir du dan- 
ger n'exonere pas le maitre. Cossette ds Le- 
Sue. 6 L. N., 181 S. C. R. 1883. 

90. Et lorsque Temploy^ a fait ce qu'aurait 
fait la plupatt des hommes et n'est pas en 
fiftute il n'y a pas lieu k r6duire son mdem- 
nit6 pour negligence contributive. lb* 

91. On the 21 st July, 1881, the husband of 
plaintiff was in the emplo3anent of defendant, 
as second mate aboard the Steamer Chambly. 
He was a good husband^ a good servant, and 
was liked by all, includmg the officers of the 
Company. On the date of the accident, the 
Chamhly was met by a tug boat, called the 
John Brownf and the two vessels came toge- 
ther for the purpose of transferring some 
boxes imto the Chambly. This was in a part 
of the stream were the current was very 
swift, the boats were lashed together only at 
one end and were consequently being carried 
apart by the current. As the deceased was in 
the act of assisting to carrying a box from one 
boat to the other, the gangway gave way in 
consequence of the separation of the boats, 
the box fell into the river and dragged the 
husband of the plaintiff after. The Captain 
started the boat without being aware of the 
accident, but being inunediately told of it^ 
stop and backed up, but not in time to save 
the deceased, who was drowned. JugA.— 
Qu'en droit, le midtre ou conmiettant est 
tenu de veiUer & la s(iret6 de ses emplqySs 
ou proposes, est que si un accident arrive k 
un employe dans VexScution de ses devoirs, 
le maitre en est responsable, & moins qu'il ne 
soit prouv6 que dans I'Stat actuel de la 
science, il 6tait impossible de le pr§venir (1). 
St Jean is R, Ontario Navigation Co. 1 1 R. 
L. 381, 8. C. 1882. 

92. Que lorsquUl y a imprudence, ou fiiute 
de la part de la victime de I'accident, oette 
faute ne pent soustraire le maitre ou com- 
mettant & la responsabilit6 qu'il encourt par 
la loi; mads que oette faute de la victmie 
doit Stre prise en consideration lorsqu'il 
s'agit d'etaolir le montant des donmiages. lb, 

93. Que le maitre ou conmiettant est res- 
ponsable, vis-d^-vis de ses ouvriers ou pn^poses, 
du dommage caus6 par Tun d'euz & I'autre, 
dans rex6cution du travail commun. lb, 

94. Que Taction naissant de la responsabi- 
lite civile pent dtre intent^e directement 
contre la personne civilement responsable, 
sans qu'on soit tenu de mettre en cause les 
auteurs du fait dommageable. lb, 

(1) Revewed in appeal, 28 L. C. J. 91, Q. B. 
1883. 
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95. Plaintiff was in the employ of the 
defendant, biscuit manufactarer and while 
engaged in such emplovment, his hand was 
cauffht between two rollers, belon^ng to the 
machinery used for making biscuits, by 
which two of his fingers were permanently 
ii\jured. — Held that a workman who is 
injured in the course of an employment 
which becomes dangerous only by carelesness 
and want of pit>per attention, has no right to 
damages from his master, especially if he is 
acquamted with the working of the machine- 
ry, and could be injured only by his own im- 
prudence. Sarault d: Viau, 11 R. L. 217, S. C. 
188L 

V. Liability of sekvaxts. 

96. Where an employer had published in 
his factory a rule that any employee, intending 
to leave, must give a certain notice, this 
notice is obligatory, and an action under cap. 
20 of the city By-laws will lie for desertion, 
even where the engagement is for a shorter 
period than one monUi, and he leaves at tJie 
expiration of his term. City of Montreal & 
Durandy 5 L. N. 363, R. C. 1882. 

VI. RiOHTS OF APPRBNTIOBSHIP. 

97. A contract of apprenticeship will be 
annulled if it appear that the apprentice has 
not a fiur opportunity of acquiring proficiency 
in the art which the master engaged to teach 
him. Baker & Lebeau, 7 L. N. 299, Q. B. 1884. 

YII. Rights of worembx. 

98. Where workmen were engaged by con- 
tractors for the construction of railway, but 
the company paid the men, their wages, &c. 
— Held that they were justified in believing 
the company to be the principals and in look- 
ing to them for their wages. LapoinieS Cana- 
dian Pacific Railway Co,, 7 L. N. 29, C. C. 
1883. 

VIII. Sbrviobs to relative deceased. 

99. i^ction for services as housekeeper of a 
person deceased, with whom plaintiff had 
resided as a friend and relative. She left the 
house of deceased in December, 1878, and 
deceased died in July, 1879. Action brought 
on 4th September, 1880. Plaintiff admittted 
that she had never stipulated any price for her 
services in the household, nor any agreement 
that she was to have wages, and she had never 
demanded any.— .-£is2d that the demand was 
prescribed by one year, that it was for an 
amount over $50, and there was no writing, 
and that in any case as between friends ana 
relatives no hiring can be presumed. Leonard 
<fc Jofttn, 4 L. N. 55, S. C. 1881. 



MEDICINE. 

L Penalty for praotioeofwitholtuoence. 

100. Action under the Statute of the Pro- 
vince, 42 A 43 Vict. 0. 37, Sec. 28, imposing 
a penalty of not less than $25, nor more than 
$100, upon any person who,without being enti- 
tled to regbtration under the provisions of the 
act, shall be convicted of having practised 
medecine, surgery, or midwifery in the Pro 
vince of Quebec, for hire, gain, or hope of 
reward, and the particular focts alleged 
against the defendant are that he attended 
three persons who were named, one of them 
at St. Constant, and the two others at Laprai- 
rie, and received by way of fee $2 in each of 
two of the cases, and $1.25 in the other. Con- 
clusion for one penalty only. Per curiam, — 
The defendant is veiy old and veiy poor, and 
appears to be what is now known as a "cnmk.'' 
The judgment is for $25 for the case proved, 
viz : that of Madlle Gervais ; the Court reserv- 
ing to pronounce also imprisonment, if it 
should be asked. College of PhyHeians and 
Surgeons of Province of Quebec & Garon, 6 
L. N, 61, S. C. 1882. 



MEDICINE AND SURGERY. 

I. Aot RBSPEOTtNO, sec Q. 45 Vict., Cap. 22. 



MEETINGS. 

I. Op municipal councils, see MUNICIPAL 
CORPORATIONS. 



MEMORANDUM IN WRITING. 

I. When necessary. 

1 01 . Held, that an alleged agreement which 
is to destroy the legal effect of the order of 
the endorsement, according to the law mei^ 
chant must be proved according to the rules 
laid down in 1234 and 1235 C. C, as to the 
necessity of a memorandum in writing. WKU- 
neld d; Macdonald, 2(1 B.IL 1^7 St 2SL C.J. 
69, Q. B., 1881, & 27 L. C. J. 165, P. C, 1883. 



MEASURBS-5^eWBIGHTS AND 
MEASURES. 



MERCHANT SHIPPING. 

I. Act concerning C. 45 Vic, p. cxxxi ; C. 
46 Vic, p. oxl. 

II. Action for Seaman's Waobs. 

III. Advance Notes to Seamen. 

IV. Certificates to Masters and Mates of 
Vessels, C. 46 Vict., Cap. 28 j C. 47 Vict., 
Cap. 19. 



I 
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V. Fbbs ft ExpBKSESy C. 45 Vior.^ p. oxu. 

VI. Grain Cargoes, C. 45 Vior., p. oxuii. 
Vn. Ill Trbathbnt of Sailors* 

VIII. Jurisdiction in cases of. 

IX« JURISDIOTION OF JUOGE OF SESSIONS 
UNDER. 

X. LlABILITT OF. 

For necessaries, 

XI. Pilots. . 

Xn. Pilotage Act amended C. 45 Vict., 
Cap. 32. 

XIIL Port Wardens Acts, C. 45 Viot., 
Caps. 45, 46. 

XIV. Rights of Mortgagee to Freight 
earned. 

XV. Sale of Vessel. 

XVI. Salvage. 

XVn. Seamen's Act amended, C. 45 Vict., 
Caps. 33 ft 34. 

XVIII. Seamen's Wages, C. 45 Vict., p. 
cxxxiv. 

XIX. Seizure of Vessels. 

XX. Shipping of Seamen. 

IL Action for Seaman's Wages. 

102. In a suit for seaman's wages, the pro- 
test of a Foreign Consul to the jurisdiction 
overruled. This was a suit for seaman's wages 
and came before the Court upon the inter- 
vention of the Consul for Sweden and Nor- 
way, in the form of a protest to the jurisdic- 
tion, the Monark being a foreign vessel and 
the case being one which, it was represented, 
this Court in its discretion ought not to deter- 
mine. Monark The in re, 9 Q. L. R. 211, 
V. A. C, 1883. 

103. The 189th section of the Merchant 
Shipping, Act 1854, applies to foreign as well 
as British vessels, and a Vice Admiralty Court 
cannot entertain a suit for seamen^s wages, 
the demand being below £50 stg., unless upon 
a reference as prescribed by that Act. lb,, 
9 Q. L. R. 214, V. A. C, 1883. 

in. Advance Notes to Seamen* 

104. To an action on an advance note to a 
seaman, under 36 Vict. , Cap. 129, Sec. 30, 
payable five days after the sailing of the ship 
with the seaman on board, the action being 
by a third party to whom the seaman had 
endorsed it, it was pleaded that the note was 
not transferable by endorsement, and more- 
over that the seaman had deserted, and there 
was no consideration. There was proof that 
the seaman with some of his mates had 
refused to proceed in the vessel when it 
arrived at <3asp6 as being unseaworthy six 
days after sailing. Heldy that the note was 
negotiable under the terms of Art. 1573 
C. C, (1) but did not carry the privileges of a 



(1) The two last preceding articles do not apply to 
bills, notes or bank checks payable to order or to 
bearer, no signification of the transfer of them being 
neoeattiy, nor to debentores for the payment of money 



note in the hands of a third party so as to be 
free of objections, and the desertion of the 
seaman having left it without consideration, 
it was void and no action would lie on it. 
Duchaine S Magloire, 8 Q. L. R. 295, C. C, 
1882. 

VII. Ill treatment of sailors. 

105. Complainant was a sailor on board the 
Alpkeus Marshall, a British registered ship. 
His engagement was made at New- York, 6ui 
September, 1883, for 3 years at $14 a month. 
After a long voyage to Yokohama, Japan, the 
ship came into port of MontreaJ. Here he 
laid an information against the captain accu- 
sing him of cruelty, and claiming to be dis- 
ch^ged from his engagement and to be paid 

a certain sum for wages Held that the 

actioti of a captain in putting his hands on 
short allowance during a voyage of several 
months, when he had several opportunities 
to supply his vessel with the necessary pro- 
visions, constitutes a case of ill treatment 
sufficient to justify a sailor in leaving his ship 
and in suing for his wages under the 190th 
section of the Merchant's Shipping Act, (1854). 
Tupper S McFadden, 7 L. N. 369, Po. Ct. 1884. 

106. That the captain was not justified in 
inflicting severe punishment on a sailor be- 
cause, while the latter was weak on accotmt 
of not having sufficient food to eat, he re^ed 
to work. lb, 

107. That the refusal or neglect of the cap- 
tain to provide a sailor with necessary food, 
and his incarceration in the ship's c^ls, 
where he was put into irons, and afterwards 
triced up by the thumbs, justify reasonable 
apprehension of danger to his life if he were 
to remain on board. lb, 

VIII. JURISOIOTIOK IN CASES OF 

108. Action for wages as sailor on board 
the barque Leda, navigating the interior 
waters of Canada. Plea want of jurisdiction 
in'the judge of Sessions on the ground that 
the barque was not registered. Held that 
notwithstanding the defendant had a license 
from the Harbor Conmiissioners, the action 
must be dismissed, as there was no proof that 
the barque was registered according to 
the provisions of 36 Vic. Cap. 129, Sees 52 & 
54. (1). Tremblay & Lamothe, 7 Q. L. R.294, 
S.P. 1881. 



nor to transfers of shares in the capital stock of 
incorporated companies which are recnlated by the 
respective acta of incorporation or the by-laws ofsach 
companies. Notes for the delivery of grain or other 
things, or for the pajrment of money and payable to 
order or to bearer, may be tranafeireaby enaoraement 
or delivery without notice, whether they are payable 
absolutely or subject to a condition. 1578 C. C. 

^1). Any seaman or apprentice belonging to any 
ahip registered in either of the said Irovmoee^ or 
any person duly authorized on his behalf may sue in 
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IX. JURISOICTION OFJUOOEOFSB8SION817NDSR 

109. Appeal from a judgment refusing a 
writ of prohibition to restrain the judge of 
sessions of the peace at Quebec from exe- 
cuting a conviction by which he had condem- 
ned the appellant to be confined for fiye 
years in the provincial penetentiary for 
having on the 9th of Sept. 1880, gone on 
boar the ship Cavalier , anned, without the 
permission and consent of the master. The 
prohibition was asked for on the ground that 
the << Seaman's Act, 1873 " Sec. 86 under 
which the conviction was had, coi^erred no 
jurisdiction upon the judge of sessions to try 
the case and moreover, the conviction was had 
upon summons in the absence of the defend- 
ant and the summons did not aver in the 
terms of the Act, that the ship in question 
was a merehan i ship. Held { 1 ) dismissing the 
demand for prohibition on all these grounds, 
that the Juage of Sessions had summary jur- 
isdiction to convict under the act in question. 
Clark A Chauveau, 8 Q. L. R., 98, Q. B., 1882. 

110. And, moreover, there was no appeal 
from a judgment dismissing a demand for 
prohibition. lb, 

X. LlABIUTT OF. 

111. For neee««art>«.— Action for necess- 
aries brought by the promoter, a shipliner and 
carpenter of Montreal. The "Glendevon" 
came to Montreal with a cargo of coal ; she 
was to take a cargo of wheat on her return 
voyage and the promoter was employed by 
the master to line her so as to undertiJs^e this 
voyage. He did the work and brought the 
action for the price of it, $666.15. — Held that 
such lining comes under the terms '^ necessa- 
saries " in the Imperial Act, 26 Vic. c. 24, s. 
JO, § 10. Glendevon tn r«, 10 Q. K R. 295, V. 
A.C. 1884. 

XI. Pilots. 

112. A pilot who has been dismissed without 
reason before the time of his engagement has 
expired, has a right to recover mim the Cap- 
tain the total amount of his wages up to the 
time of the engagement. Laf ranee & Jackson, 
12R.L. 21,8. C. 1881. 

XIV. Right OF MORTOAOBB to fbbioht kakned. 

i 1 3. Where a mortgage on a schooner was 



a summary maimer before any judge of the Sessions 
of the Peace, any judge of a uounty Court, Stipen- 
diaxy Mafistiate, Police Ma^trate or any two 
Justices of the Peace acting m or near the place 
where the service has terminated or at which the 
.seaman or apprentice has been discharged or at 
which any master or owner or other person upon 
whom the claim is made is or resides for any suit of 
wages due to such seaman or apprentice not exceed- 
ing 9200, &c. 

(1) Dorion. C. J., and Ramsay, J., dissentienti- 
bus. Vid/e 5 L. N. 74 and 86. 



granted to one partner individually for the 
benefit of the firm, and by him transferrad to 
the other partner, and the firm haa possession 
of the vessel, an action by the firm for the 
frel^t earned was held to be properly brou^t. 
Lord k Bemier, 4 L. N. 182, S. C. 1881. 

XV. Salb op vbssbl. 

■ 

114. The sale of a vessel by deed joki seimg 
privi not registered will transfer the property 
to the purchaser, even as against third per- 
sons. Michau A Mareotte, 9 Q. L. R. 330, Q. 
B. 1870. 

XVI. Salvaob. 

115. Where the Captain of a steamship car- 
rying passengers and a valuable cargo ftam 
lAverpool to Montreal, had lost her screw and 
had been six days under sail and was in the 
Gulf of St. Lawrence near a dangerous oo&st, 
entered into an agreement to pay £800 stg. 
for towage in 6rasp6. — Held, confirming the 
Court below (11 Dig. 120-97), that it was rea- 
sonable and might be enforced. Stewart A 
Brewia, 26 L. C. J. 14, & 4 L. N. 203, A 1 
Q.B. R. 319, Q.B. 1881.^ 

XVIII. SBAMBN'S WAGES. 

116. Action by three seamen of an American 
vessel for wages. The Consul of the United 
States addr^ed a protest to the Court, 
requesting that the matter in dispute, should 
be left to be decided by the United States 
Consular Authorities, and it is this matter 
which is now to be decided. The seamen 
were engaged at Manilla, in the Philippine 
Island, and within the Spanish Dominions. 
Their contract was made in the Spanish lan- 
guage and contains a stipulation that they 
should be sent back to their home, in Manilla 
after the termination of the voyage for which 
they have engaged. — Held that though the 
Court should not, as a general rule, interfere 
in disputes respecting the wages claimed by 
seamen of foreign vessels during the voyage, 
that it should have jurisdiction and should 
exercise it where there appeared to be I'ust 
cause tor doing so. Mary Russell, in re, 10 Q. 
L. R. 265, V. A, C. 1884. 

XIX. Sbizubk op vbssbi^. 

117. The plaintiff having obtained judg- 
ment against the defendants, seized, as be- 
longing to G. L. one of them, a yacht called 
the Petrel, The opposant filed opposition 
claiming to be tiie registered owner of the 
vessel and produced a registered certificate 
to that effect dated 9 December, 1882. The 
plaintiff contested the opposition alleging 
fraud and collusion between defendant &en 
insolvent and the opposant.^ He set up that the 
vessel belonged to the defendant,ana had only 
been registered in the name of the opposant 
for the purpose of putting it out of the reach 
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of defendsnVs oreditors. Heldf that the 
Beisare for an ordinary debt due by a person, 
other tium the registered proprietor of a ves- 
•el is null, and that even proof of firaudulent 
Bale, prior to the registration is not snfScient 
to give legitimacy to the seizure made on 
behalf of a creditor of the vendor. Darveau 
S C^prien, 10 Q. L. R. 348, S. C. 1884. 

XX. Shipping of sbajiem. 

118. Suit by a seamen of the Red Jacket^ a 
ihip of 2006 tons, to test the validitv of 
articles signed by him for a voyage from 
London to Quebec, and back to the port of 
London, tiie duration of the voyage not being 
stated, it was commenced before the Judge 
of Sessions of Quebec, and was by him 
referred imder the 189th article of the mer- 
chants shipping Act, to the Vice Admiralty 
Court for decision. The suit treated the arti- 
cles as null and claimed a balance of wages 
as in a voyage from London to Quebec. The 
articles were pleaded as an existing agreement 
and under which, if valid, the promoter 
would be bound to carry out his engagement 
and return to London. The promoter relied 
on the 149th section of the Merchants' Ship- 
ping Act 1854 and the Act of 1873, under the 
first of which the duration of the vojrage 
must be stated on pain of nullity, and under 
the second, the maximum period of the 
voyage and the places or parts of the world, 
if any, to which the voyage is not to extend. 
Edd, that as the intention of the Legislature 
evidenUy was to give the mariner a mir inti- 
mation of the nature of the services and of 
their length, the description from London to 
Quebec and back to the port of London was 
sufficient Red Jacket, tn re, 8 Q. L. R. 205, 
V. A. C. 1882. 



MILITIA & DEFENSE. 

L AoTB RBSPBOTiNO See G. 44 Vio. Cap. 19, 
C. 45, Vict. Cap. 10, C. 46 Vict Cap. IJ, C. 
4849 Vict Cap. 72. 
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XL OfHOBB not PSBSONALLT LIAJBLB FOR PAY 
09 MBK. 

120. The plaintiff, a volunteer in defend- 
ant's Company, was allowed by the Govern- 
ment, the sum of S6 for his annual drill. After 
the receipt of the money from the Govern* 
ment as set forth in the pay roll, the defend- 
a|it notified the phdntift to come to his office 
and receive his pay. The plaintiff reiused 
and sued the defendant, alleging that the 
defendant had promised to pay him, but had 
kept the money. The point in the pleadings 
upon which the judgment turned, is covered 
by the consid4ranU of the judgement Held 
that the sum of money sought to be recovered 
in and by his suit is a sum of money held 
by the defendant as an officer of militia 
for payment of militia service, and in respect 
of his district of which he is amenable to mi- 
litia authority and that he is not personally 
debtor thereof to theplaintiff, in such wise as 
to entitle the plaintiff to sue him. WUlame Jt 
Scale. 7 L. N., 224, C. C, 1878. 

III. RiOtiTS & OUTIBS OF VOLUNTBEBS. 

121. In an action for slander by a soldier 
of the active militia of Canada, against his 
commanding officer. — Held that the question 
as to whether an officer is justified in ani- 
madverting upon the conduct of asoldiemm- 
der his command, is a question of a military 
character to be decided by the militaiy au- 
thorities, and one in relation to which the 
Courts of law ought not to interfere. Holbrow 
& CotUm. 9. Q. L. R. 105. S. C, 1882. 

122. That all matters of complaint of a 
purely military character are to be confined 
to the authorities. 75. 

123. That military discipline and military 
duty are cognizable by a military tribunal 
and not by a Court of Law. lb. 

124. That an informality in the enlistment 
of a soldier of the government cannot be in- 
voked by him as relieving him from militaiy 
discipline after voluntarify serving with his 
corps. lb. 



MILITIA LAW. 

I. Appuoation of Imfbbial Act. 

II. Officer not psrsonallt liable for pat 

OP MBV. 

III. Rights axd duties of voluntbbrjj. 
I. Appuoation op Imperial Act. 

1 19. In a prosecution before the Judge of 
Sessions of the peace brought under the 153rd 
Section of the Imperial Army Act, 1881, for 
enticing soldiers to desert — Held, that such 
Act has no application in Canada with respect 
to persons not connected with the active mi- 
litia Holme9 Sa Temple, 8 Q. L. R. 351, S.P. 1882. 

u 



MINES & MINERALS. 

I. Rights ik. 

125. Imformation by the Attorney Greneral 
of the Province of Quebec, in the nature of a 
ncire facias, questioning the validity of letters 
patent of the late Frovmce of Canada grant- 
mg to certain persons, their heirs and assigns 
forever the right to mine for gold and other 
precious metsL within the limits of the fief 
and seigniory of Rigaud^audreuil, the pro- 
perty of the grantees. HM that by the old 
law of France, which is in force in Canada, the 
right to minerals did not pass by a grant o( 
lands to the grantee without special words, 
but remained in the sovereign and at the 
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cession passed to the King of England, who 
eould grant the lig^t to minerals to whom, 
floeyer he pleased ; and in such case the 
owners of the soil had no riglit except to an 
indemnity for any damages they mig^t suf- 
fer by the mining operations. Begina is 
Delery. 6. L. N., 402, ik 9. Q. L. B., 225, Q. B., 
1883. 



MINING LAW. 

I. Acts Axaammo sse Q. 45 Viot. Cip. 19 
AKD Q. 47 Viot. Cap. 22. 



MINISTERS.-5«f CLERGYMEN. 



MINISTERS OFSTATB-Stf^DBPART- 
MENTS OF STATE, 



MINORITY. 

I. CnsTODT OF Minors. 

XL LlABIUTT of minors. 

in. Power of minors. 
IV. Rights of parents. 

I. Custody of minors. 

126. The mother of a minor of twelve years 
of age (the father being dead) is entitled to the 
charge of her child, unless it appears that 
she is disqualified by misconduct or is imable 
to provide for the child. Ham Exp. 6 L. N. 
115 and 27 L. C. J. 127, Q. B., 1883. 

127. But where it appeared that the 
mother was a domestic servant and the child 
was weU cared for by another, the Court 
before granting to the mother the custody 
of the child, required the production of affi- 
davits showing that the mother was in a po- 
sition to provide for the child's wants, lb. 

XL LlABIUTT of minors. 

128. A* tutor cannot carry on business in 
the name of his pupil, and to avoid liability 
for such acts, the minor need simply plead 
the nullity without allenng or provmg lesion. 
Leoin & Trukhan, 6 L. N. 242 and 27 L. C. J. 
213, S. C, 1882. 

111. FOWBRS OF MINORS. 

129. A minor emancipated by marriage 
may alone, and without tne assistance of his 
curator, institute an action of damages for 

, slander. KiLltT & CUroux, 12 R. L. 620, 8. C. 
1884. 

IV. Bights OF PARENTS. 

130. Where a mother sued for damages. 



alleged to have been caused to her minor 
child, without first being appointed tutrix. 
Held that she had no status. WUKdmg S 
BrUehois, 6 L. N. 276, and 27 L. C. J. 175, 
C. C. 1883. 



MISDEMEANOR— 5«6 CBIMI- 
NALLAW. 



MISDESCRIPTION— 5«r 
PROCEDUEE. 



MISNOMER— /STf^ PROGEDUBB. 



MISREPRESENTATION. 



I. In oontraots see oontraots. 



MODELS. 

I. To BR FILRO WITH APPLICATION FOR PATRNTS 

OF iNVRNTioN tee PATENTS. 



MONEY. 
I. Liability for when stolen see TEDBFT. 



MONEYS LEVIED. 
I. Meaning of see OPPOSITION afw ds 

OONSBRVBR. 



MONOPOLY. 



I. What 18. 



131. On am injunction to restrain the Giy 
of Montreal from entering into a contract 
giving the Gkis Co. the sole right to supply 
gas to the citizens for ten years. — Held not 
to be a moDopoly in a legal sense, consumers 
having the option to take gas or not. Stephen 
& Cit^ of Montreal, 7 L. N. 114, S. C im 



MONTREAL. 

I. Acts akbndino charter of aee Q. 46 Viot. 
Cap. 78, a Q. 48 Viot. Cap. 67. 

n. Elbotobal Divisions of sm Q. 48 Viot- 
Cap. 5. 




601 MUNICIPAL CORPO'NS 

in. FouoB LIMITS or. 

132. The '^police limits'' of the City of Mont- 
real, mean the territory over which the Cor- 
poration has a police jurisdiction and are 
co-extensive with the corporation. Cherrier 
Exp. 5 R. N. 343, Q. B. 1882. 



MONTREAL CITY PASSENGBB 
RAILWAY. 

I. LlABILITT OF FOR AOGU>BNTSM« DAMAGES 
rOR ▲OOIDBMTS. 



MONTREAL, OTTAWA, & OCCIDEN- 
TAL RAILWAY. 

I. AoT ooNOBRinKa SALS 0F| See Q. 45 Vior. 
Cap. 19. 



MORTGAGES— Sw HYPOTHECS. 



MORTMAIN. 

L Laws of see LEGISLATIVE AUTHO- 
RITY. Divisiow OF. In Corporation matiere. 



MOTION— S«« PROCEDURE. 

I. MsRrrs of opposition oannot bb tribd on 
see OPPOSITION. 



MOVEABLES. 

L Action to annul lbasb of see LESSOR 
AND LESSEE. 



MUNICIPAL CODE. 

I. Acts amending 9e« Q. 44 & 45 Viot. Cap. 
22 ; Q. 45 Viot. Caps. 35 & 36, and Q. 47 Viot. 
Cap. 18, A Q. 48 Viot. Cap. 28. 



MUNICIPAL CORPORATIONS 
I. Action against. 

II. ApPBAL from JUDOMBNT OONOl^RNING. 
m. AsSBSSMBIfTS. 
IV. ABSBSSM BNT BOLL. 

V. Btb Laws. 

Muit be prom/ulgaUd hrfore they eon 
heaUaeked, 

VI. Cab Tariff. 
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VII. Cartbrb Lioensbs. 

VIII. Civil Servants exempt from MtJNi< 
oiPAL duties. 

IX. Contestation of Election. 

X. Contracts with. 

XI. County taxes. 

XII. Debentures see Q. 47 Viot. Cap. 19. 

XIII. Drains. 

XIV. Election of Councillors. 
Coutestation o/» 

XV. Fences. 
XVT. Imbeciles. 

XVII. Jurisdiction in matters of. 

XVIII. Liability of. 
For accidents. 

County Council for maintenance of 
BegUtry Office see REGISTRY OFFICE. 
For footpaths. 

For work ordered by Road Inspector, 
Proprietors, 
Secretary Treasurer, 

XIX. Lien of for taxes. 

XX . Meetings of Council. 

XXI. Municipal office. 
What is, 

XXn. Permission to capitalize debts. 

XXIII. Powers of. 

In matters of Temperance, 

To impose taxes. 

To make by daws. 

With regard to expropriation. 

With respect to water courses, 

XXIV. Proceedings against. 

XXV. Proceedings of County Council. 

XXVI. Proofs verbaux. 

XXVII. Qualification of Coxtncillors. 

XXVIII. Qualification of Mayor. 

XXIX. Redivision of. 

XXX. Resolutions of. 

XXXI. Rights of when changed. 

XXXII. Roads and Streets 

XXXIII. Taxes. 
Exemp tions from . 

XXXrV. Voters list. 
XXXV. Voting. 

I, Action against. 

133. Where an action was taken against a 
Municipal Corporation under Art. 793 M. C, 
for not keeping the roles In order. Held that 
the plaintin must prove that he has given 
the notice of eight days required by 45 Vict., 
Ch. 35; Sec. 26. Perrault S Corporation du 
Saint'EspHt, 12 R. L. 148, C. C, 1882. 

134. And where action was taken against 
a Municipal Corporation under Art. 418 M. C, 
same jugment was rendered. Leduc d; Ft- 
gneau, 12 R. L. 214, C. C, 1881. 

135. And Held also in the same case that 
the action must be dismissed because the coder 
made in virtue of the second par. of Art 417 
M. C, was not signed by the A^^ultural 
Inspector in his official capacity. i&. 

n. Appbal FROM Judgment ooNOERHmo. 

136. A right of review is given by Q. 48 
Viot., Cap. 21. 
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137. Appellant under Art. 1061 of the 
Municipal Code as amended by 39 Vic, Cap. 
29, Sec. 23, cannot examine fresh witnesses 
in support of his appeal. Giroux A Corpo- 
ration o/8t Jean, 9 Q. L. R 267, C. C, 1879. 

138. In an action to set aside a resolution 
of a Municipal Council. — HM, that no review 
can be had of a judgment of the Circuit Court 
respectmg a municipal office, and the object 
of the petition being to set aside the nomina- 
tion of a councillor, the latter should have 
had notice. Th^oux is Corporation of Artha- 
bashaioille^ 9 Q. L. R. 62, 8. C. R., 1883. 

139. There is no right of review from deci- 
sions of the Circuit Court concerning the con- 
testation of the election of Municipal Coun- 
cillors, in virtue of the Municipal Code. 
Lacerte A Dufreme, 9 Q. L. R. 190, S. C. R., 
1883. 

140. A resolution of a county council^ res- 
cinding a procds-verbal is not a ''decision," 
within the meaning of Art. 1061 of the Muni- 
cipal Code &om which an appeal lies to the 
Cm)uit Court. Woodward S Corporation of 
Riehmondf 7 L. N. 71, C. C, 1884. 

141. On appeal to the Circuit Court from a 
decision rendered by the County Coimcil of 
Hochelaga homologating a proc^s-verbal with 
regard to certain roads in said county.— JTeZ^i, 
que Pappel pris a la Cour de Circuit de la 
decision donn6e par un conseil de comt6, rela- 
tivement & son proofs-verbal, fait et homolo- 
gue sous Tautont^ du conseil, doit 6tre portS 
contre les int6ress68, requ^rant tel proc^s- 
verbal, et non contre la corporation de comt6, 
a moins que le conseil n'eClt agi, proprio motu. 
Corporation de la Paroisse de Povnte-aux- 
Trembles is Ls Corporation du Comtid^ Ho- 
chelaga, 7 L. N. 158, C. C, 1884. 

142. Et que dans Tesp^ce ce sont les int6- 
ress^s qui out signe la requite demandant 
Paction du conseil, qui auraient dft dtre mb 
en cause sur Fappel, et non la corporation du 
comt^, qui n'avait fait (^u'exercer par son 
conseil des fonctions judiciaires. lb. 

III. ASSBSSMBNTS. 

143. Under a statute of Quebec, 37 Vict., 
Cap. 51, Sec. 192, to that effect, the Corpora- 
tion of Montreal adopted a resolution of its 
Road Committee that a flagstone footpath 
be laid in certain streets and that the cost 
be borne one half by the corporation and one 
half by the proprietors of the real estate 
situate on either side of such streets by 
means of a special assessment to be levied in 
proportion to frontage of their properties 
respectively. Appellant paid the assessment 
under protest and then brought action to 
test its validity. The action was based on a 
number of grounds, both of fieust and law, the 
principal of which was that in the absence of 
a provision of statute allowing the system to 
be introduced gradually, the Coimcil could 
not force the proprietors in said streets to 
pay the costs of one half of the new side- 
walks, while the proprietors in other streets 
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are wholly provided with sidewalks out of the 
city funds, without any contribution on their 
part. Heldf dismissing the action on ail the 
grounds that it was impossible for the Court 
to arrive at the oondusion that becaase of 
this inequality the Legislature meant to im- 
pose a condition which, if possible, would ruin 
either the Corporation or the proprietors, or 
both. Bain £ The City of Montrealf 5 L. N. 
76 ik 2 Q. B. R. 221, Q. B., 1882. 

144. Action was instituted, in 1882, for the 
recovery of assessments and taxes for the 
fiscal years, from the Ist May, 1876 to the 
1st May, 1879. And the conclusions against 
the defendant were that he be condemned 
personally and also hypothecarily as the 
owner of the real estate described in the 
declaration and upon which the assessments 
and taxes sued for accrued. During the said 
three fiscal years, A. B. was praptietor of the 
said real estate and on the 5th May, 1879, he 
sold the real estate in question to the defen- 
dant. HMj that the privileges of the Cor- 
poration of the City of Quebec for assessments 
and taxes is limited to those due for the cur- 
rent and preceding year, and that the said 
corporation have no general hypothec for 
assessments and taxes accrued previously to 
those for which they have sucn special pri- 
vilege, and that the personal action for such 
assessments is subject to the prescription of 
five years. Corporation of Quebec y, Valle- 
rand, 10 Q. L. R, 107, S. C, 1884. 

145. A special assessment roll to defray the 
costs of an improvement in the City of Mon- 
real comes into force from the dato of its 
deposit in the office of the City Treasurer^ 
apd the prescription of three months under 
4243 Vict, Ch. 53, Sec. 12, applicable to pro- 
ceedings to set aside such roll, runs from 
that date. Joyce is City of Montreal^ IIa.^. 
260, S. C, 1884 ; A 26. 7 L. N. 263, S. C, 1884. 

146. Petition by a municipal elector to 
annul a special assessment roll made by 
commissioners acting in virtue of a resolu- 
tion of the corporation, for the purpose of lo- 
cal improvement, and xmder an appointment 
for that purpose made by the Court of a Re- 
view. The right to petition is based on sec. 12 
of 42 k 43 Vic.c. 53, which b as follows: — 
''Any municipal elector, in his own name, 
may, by a petition presented to the Superior 
Court sitting to Montreal, demand and ob- 
tain, on the ground of illegality, the annul - 
ment of any by-law, resolution, assessment 
roll or apportionment, with costs against the 
corporation." Held that Commissioners ac- 
ting under the 42 k 43 Vic, ca{). 53, regula- 
ting proceedings for the preparation of spedal 
assessment rolls for improvements in the City 
of Montreal are not authorized to go beyond 
the torms of the resolution of Coonoil settling 
the {>roportion of cost to be levied on the 
proprietors beneficient. And where an action 
was brought to annul a special assessment 
roll) without alluding to the resoluticm under 
which it was proposed, the Court held thai 
the question whether the city had power to 
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limit its share to one third ot the cost of the 
improvement^ was not put in issue, and could 
not fonn the subject of inqtiiry. Bivei 9S, the 
(htff ofManirealj 7 L. N. 122. a C, 1884. 

IV. AaSBSSMSNT ROLL. 

147. A municipal corporation can make a 
new assessment roll only once in three years 
in virtue of art. 716 M. C. (1) and if it makes 
a new roll before the expiration of the three 
years a writ of prohibition will be granted to 
restrain the corporation from persisting in 
thecoUection of taxes then unknown. Beau- 
vaie d: Carp, de Hoehelaga^ 12 R. L. 31, S. C. 
1881. 

148. The formalities prescribed by the 
Municipal Code with reference to a collec- 
tion roU must be strictly followed, as in the 
case of an clcU de ripartiiion annexed to a 
proc^e^erbalj and where such formalities 
have not been observed the taxes thereby 
imposed are not exigible, and a sale of land 
for arrears of such pretended taxes will be 
annulled. Corporation de Chanibly d; Sehtf- 
fer. 7, L. N. 390 & M. L. R, 1, Q. B. 42, 1884. 

149. Where the taxes are illegal in conse- 
quence of there being no valid assessment 
roll in existence acquiescence will not give 
validity to such assessment. Ih. 

V. By Laws. 

150. On a question as to the validity of a 
by-law of a city imposing a tax of ten doUars 
on commercial travellers in virtue of its act 
of incorporation. ^e/<2 unnecessary that the 
delegated power to pass a by-law for a parti- 
cular purpose be exercised in the express 
terms of the law autiiorizing it and that it is 
sufficient if the terms of the statute be subs- 
tantially followed. Corporation of Three Ri- 
vers Sa Mayor, 8, Q. L. R. 181 ik 11 R. L. 238, 
Q. B.. 1881. 

151. Muat be promulgated be/ore they can 
be attacked, — Petitioner complained that the 
corporation illegally passed a by-law on the 
8th of April last, repealing a by-law passed on 
the 29th of March previous, by which the num- 
ber of licenses to sell liquor was limited to 
two, and that the by-law of the 8th of April 
granted two more licenses. Per curiam, — 
The granting of two more licenses is made 
part of an intended by-law which never was 
promulgated, and consequently, cannot be at- 



(l) In the months of June k July next after the 
coimn£[ into force of this code, and thereafter trien- 
nially m the same months, the valnators of every 
local municipality, must draw up^ either by them- 
selves or by any other person employed by them, a 
valustion roll haaid upon the reaf value of the pro- 
perty, in which are set forth with care and exact!- 
tade all the particolars required by the provisions 
of this title. x^everthelesB m the counties of Qaspe 
t Bonaventure the valuation roll must be drawn 
up in the months of February k March. 716 M. C. 



tacked. Art. 708 M. C, (1) limits the time 
to demand the annulment of a by-law to 
thirty days from the date it comes into force. 
Morin A Corporation of Township of Qarth- 
by,5L,l^. 272. S. C. 1882. 

VI. Cab tariffs. 

152. On a certiorari from a conviction by the 
Recorder. Held that the tariff which regu- 
lates the hire of carriages in the city of Mont- 
real applies also to engagements commenced 
within the city and terminated outside in 
another municipality. Bobert Exp., 6 L. N. 
148. S. C, 1883. 

VII. Gabtebs' Liobnsbs. 

153. The plaintiff was a carter, resident in 
St. Cunegonde, and licensed for that munici- 
pality under the provisions of Article 583 (I) 
of the Municipal Code, but not licensed for 
the City of Montreal. He was in the employ 
of the Montreal Rolling Mills Company, and 
on the 17 th of November, 1882, was engaged 
in carting from the works of the company in 
St. Cunegonde to their establishment in the 
city, when he was stopped by a Police Officer 
and asked to exhibit lus license. The plain- 
tiff produced his license for St. Cune- 
gonde. The policeman threatened to arrest 
him, and returned to the station and made 
his report. A warrant was issued, and the 
plaintiff was arrested and taken to the Sei- 
gneurs street station. The object of the 
Chief of Pohce, as was admitted by himself, 
was to make a test case, in order to obtain a 
decision upon the (question whether carters 
who Uve in a mtmicipality outside of the city 
limits, and who are licensed as carters for 
such municipality^ are entitled to convey 
goods into the city without having also a 
ficense as carters from the City of Montreal. 
Held on certiorari that he had the rij^t to 
cart into the city without a city license. 
Richer d: City of Montreal, 7 L. N. 79, S. C, 
1884. 

VIII. Civil Sebvants bxbmpt pbom muni- 
cipal DUTIES. 

154. A person employed in the depart- 



(1) The right of demanding the annulment of any 
Ir^-law, is prescribed by thii^ days from the date 
ai the coming into force of such by-law. 708 M. C. 

(1) " Art. 583. Eveiy carter or common carrier, 
licensed as such in the local munid^lity in which 
he is domiciled, may oonvey any articles teken from 
such municipality, or any persons going therefrom 
into any other municipahty erected m virtue of any 
law whatsoever, without paying to such other mum- 
cipolity any municipal license or taxes by reason of 
such conveyance. He may also, without being 
bound to taxe out any other license, or to pay any 
other tax, convey within the local mumcipality 
wherein he is licensed, goods of persons coming from 
any other municipality erectad under any law what- 
soever." 
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ment of wood measaren at Quebec was held 
to be a Civil servant in the sense of Art. 209 
of the municipal code, and as such exempt 
from municipal duties. Corporation de St 
Bomuald A,MeNaughion, 8 Q. L. R 336, C. C. 
1882. 

IX CONTBSTATION 07 BLBOTION. 

155. A petition in contestation of the elec- 
tion of a municipal council ior must be pre- 
sented before the clo^e of the first term after 
the day of the election, if there are more than 
15 days between the two dates. Lavoie ds 
Hamelinj 5 L. N. 94, S. C. 1882. 

156. The petitioners complained of the re- 
turn of the defendant, D. T., as the candidate 
elected by a majority of votes at an election 
of alderman for St. Ann's Ward in the City 
of Montreal, held on the Ist of March last, 
and they prayed that the election be set 
aside. The defendant, among other pleas, 
alleged that he was elected by a large major- 
ity of the votes legally cast in the election : 
that apart from the legal majority declarea 
in his favor, there were cast against him a 
large number of illegal votes with should be 
struck off the list, and which being struck 
off, would leave the minority declared for the 
defendant not only intact but would increase 
it ; and that the defendant was entitled to a 
scrutiny. He also alleged that the defeated 
candidate, M., personally and by his agents, 
had been guilty of acts of corruption. On 
demurrer. Held that the defendants had 
a right to allege and prove these charges even 
where the seat is not claimed for the defeated 
candidate and he is not a party in the case. 
Bote & Tanseyj 7 L. N. 250, S. C. 1884. 

157. In a contestation of a municipal elect- 
ion it is not necessaxy that the writ be signed 
by a judge or that the defendant be summon- 
ed to appear before a judge. Massicotte d: 
Berger, 7 L. N. 360 A M. L, R, 1 S. C. 28, 1884. 

X. Contracts WITH. 

158. The appellants entered into a deed to 

Surchase from the Babcock Manu&cturing 
dmpany, acting by its agent. Homer Baker, 
one babcock fire engine for the price of $3,000 
payable in 6 months, to be computed from 
the 15th day of July then next, with interest 
at 6 p. c. The engine was delivered and on 
an action for the price, the defendant's 
pleaded inter alia that there was no lawful 
meeting of the Council and that the purchase 
was not made in the terms of the resolution 
authorizing it. Held that the regularity of 
the proceedings of the Council acting color- 
ably within its attributes cannot be called in 
question by the corporation, unless there has 
been some fraud in which the plaintiff was 
implicated. The delay of six months in the 
payment of the engine, subject to interest at 
six per cent was no substantial deviation from 
the resolution. It was a stipulation in favor 
of the corporation which created noaddi- 
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tional obligation. The corporation might have 
paid at once. Corporation of FAsgomption Sr 
Bakery 4 L. N. 370, Q, B. 1881. 

159. And the power of the corporation to 
purchase fire engines was sufiicientlv esta- 
blished by Art. 663 (1) M. C. lb. 

XL County Taxbs. 

160. The Corporation of the County of Ho- 
chelaga being compelled to provide for the 
payment of certain costs incurred in suits to 
which the Corporation was a party, adopted 
a resolution imposing a tax on the several 
municipidities within the county, in propor- 
tion to the assessed value of their real pro- 
perty, in order to cover the debt. To sn 
action against the defendant one of the muni- 
cipalities so charged with a portion of the 
debt, it was pleaded that a tax cannot be 
imposed by the county council otherwise than 
by by-law, and that the attempt of the plam- 
tiff corporation to impose such tax by resolu- 
tion was illegal. The Court maintained the 
defense. Corporation of the County of Ho- 
chelaga A Corporation of ViUage of 06te SL 
Antoine, 6 L. N. 1 19 & 27 L. C. J. 177, C. C. 
1883. 

XIII. Drains. 

161. Action for $2,000 damages against the 
City of Montreal for failure to provide a public 
discharge drain with which plaintiff's private 
drain could connect. Held^ that it is not a 
compulsory but only a discretionary duty for 
City Corporations to provide public drains in 
the streets of the city to enable the owners 
of property situated in those streets to dis- 
charge their private drains into them j but 
when a drain is constructed it then becomes 
the duty of the corporation to keep it in a 
state suitable for the purposes for which it 
was designed. Fort4 a City of Montreal^ 
1 Q. B. R. 280, Q. B., 1881. 

XIV. Election of Counoillobs. 

162. At a municipal election, the delay for 
nominating candidates is one hour in the 
opening of the meeting, but it is not neces- 
sary that a poll be demanded in writing. 
Marquis et al. v. CouUlard et aL, 10 L. C. R. 
98, C. C\. 1876. 

163. The defendant was appointed to pre- 
side at the election of two councillors of the 
municipal corporation of the parish of St. 
Thomas, on the twelth of January, 1880, 
accepted the charge, took the necessary oath 
and at the proper time proceeded to the 
regular place of meeting as named in his 
appointment. The meeting was opened and 
a number of candidates were nominated. 



(1) To provide for the porchase of engines, appa- 
ratus or articles suitable for the prevention of acci- 
dents by fire and for arresting the progress of fiies. 
ees M. C. 
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mare than were necessary for election. At 
the expiration of an hour he closed the meet- 
ing and refused to grant a poll to any one on 
the ground that it was not the proper place 
of meeting. The secretary at the time was 
absent for his book and papers which he ha^ 
forgotten, and which the defendant had 
re&ed to allow him to go for, although it 
was only a short distance and conseouently 
nothing could be done. Heldy that he was 
liable in damages under Art. 9 of the Muni- 
cipal Code, and as he had acted in bad faith 
he was not entitled to a month's notice of 
action. Bematchtz v. Hamond, 7 Q. L. R. 25, 
CO., 1881. 

164. The petitioner sought to annul the 
election of respondent as municipal councillor 
of the Township of Boston, to wnich office he 
had been declared elected by a majority of 
ei^t votes, at the election held 9th January, 
1882, on the ground that some 40^ persons 
named in the petition trial, voted for respond- 
ent without having paid their school or 
municipal taxes, and consequently were dis- 
qualified by Art. 291, of the Municipal Code 
whereby petitioner asked that said 40 names 
should be struck off and he be given the seat. 
Respondent answered that the 40 voters 
attacked were legally qualified, that 23 per- 
sons named in answer, had voted for peti- 
tioner, without having the (qualification re- 
quirea by art. 291, of the Municipal Code and 
should be struck off, that petitioner by him- 
self and his agents, had corruptly paid money 
and other considerations to voters to corrupt- 
ly induce them to vote for him, and asked 
that petitioner be not declared elected. At 
the enquete a motion was made to amend pe- 
tition by adding new particulars disclosed by 
the evidence but the motion was rejected 
without costs. Hdd that the payment of taxes 
due by an elector for the purpose of enabling 
him to vote on behalf of the candidate is a 
corrupt act, and under art. 361. M. C. a new 
election will be ordered, when such corrupt 
acts are proved. Auelaire & Potri^.28, L.CJ. 
231, C. 0., 1882. 

165. In the municipal elections for the 
City of Montreal the law fixes no delay for 
the nomination of councillors from the open- 
ing of the meeting. Massicoite d: Bergevjly 
L N., 360, A M. L. R, 1, S. C, 29, 1884. 

166. dmtestaiion of. — The election or 
nomination of a municipal councillor must be 
contested directly, and cannot be attacked 
incidentally by tne contestation of a resolu- 
tion in the adoption of which the councillor 
has concurred. Paris d: Couture, d; Paris is 
Brisson dt LaliberU dc Barabi, 10 Q. L. R. 1 
S. C R., 1883. 

167. And the jurisdiction given to the Cir- 
cuit Court, and Magistrate's Court, by art. 348 
of the Municipal Code (1) concerning the coji- 

(l) The ezaminatioii and decision of saoh contes- 
tation is vested in the Circuit Court of the district 
or County, orin the Magistrate's Court of the County 
in which the municipaEty is situated, to the exdu- 
dflft of all other eooiti. Art. S4aM. C. 



testation of municipal elections for violence, 
corruption, fraud, want of qualification or the 
inobservance of the formalities is exclusive 
of all other jurisdiction and especially of that 
created by art. 1016 and following of the 
Code of Procedure (1 ) but the contestation 
of the resolutions of council authorized by 
art. 100 of the Municipal Code (2) is not in 
so far as it concerns the nomination of coun- 
cillors by the council excjuaive of that per- 
mitted by arts, 1016 Ac, of the Code of Pro- 
cedure, lb, 

168. And held also that the procedure in- 
dicated by the said arts, of the Code of Pro- 
cedure is not that of quo warranto but a spe- 
cial remedy granted to individuals to com- 
plain of the usurpation or illegal detention of 
a public office. 76. 

XV. Fenobs. 

169. The action was brought by the appel- 
lant, in the Circuit Court for the District of 
Bedford, alleging that the respondents had 
ille^dly opened a road across appellant's land 
and had neglected to fence it whereby appel- 
lant was injured and put to neglect in fencing 
his land. Respondents pleaded that the 
road opened was a front road and that they 
were under no obligation to make the fences. 
Heldj that under Arts. 774 k 776 M. C, (1) 
and Art. 505, (2) C. C, the appellant was 
entitled to half the costs of the fencing. 
Whitman & The Corportion of the Township 
of Stanbridge, 4 L. N. 406, Q. B., 1881. 

170. The appellant, an owner of real estate 
in the Township of Stanbridge, brought an 
action against the municipality of the town- 
ship for having on or about the month of June, 
1875, opened a front road across his farm, lot 



(1) Any person interested may bring a complaint 
when ever another person usurps, intrudes into, or 
unlawfully holds or exercises, any public office, or 
any franchise or privilege in Lower Canada. Any 
office in any corporation or other public body or 
board. Whether such office exists under the com- 
mon law or was created in virtue of a statute or or- 
dinance. 1016 C. C. P. 

(2) Any proch-verbaV roll, resolution, or other 
oraer of a municipal Council, may be set aside by 
the Magistrate's Court, or by the Circuit Court of the 
County or district, by reason of its iileg^ty. to the 
same effect as a municipal by-law, and is subject to 
the provisions of arts. 4iSl k 705. Art. 100 M. C. 

(1) The fences which separate any front rosd 
from any land are at the costs and charges of the 
owner, or occupant of such land, when the same are 
necessaiy, 776 M. C. Every fence required on any 
municipal road must be well made and kept in good 
order according to law. 776 M. C. 

(2) Every proprietor may oblige his neighbour to 
make in equid portions or at common expenses be- 
tween their respective lands, a fence or other sufficient 
kind of separation according to the custom, tba 
ngulations and the ntuationa of the locality. S0( 

cTo. 
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Na 4, in the let range of Stanbridge, the pro- 
perty of the plaintintraTersing lots Nob. from 
4 to 8 inclusive in that range, and tearing 
down his fences to open said road thereby, 
leaving his fields and crops open to the rava- 
ges of ftnimnU which caused nim great dam» 
age for having refused to fence said road. He 
a^ set up a protest made by him on the 
21sth June, 1876, requiring the municipality 
to fence the road within five days, failing 
which he would do so at their expense and 
would claim the cost thereof together with 
the damages suffered by him. He further al- 
leged that his land continued so exposed until 
the 1st, when he himself made the fences and 
he claimed $195 for the cost of the fences, 
protest and damages. The defendants pleadea 
that the establishment of the front road was 
within the authority and the duty of the 
municipality ; was done with reasonable care 
and was a benefit not a damage to appellant. 
Heldf under Art. 775 M. C, that the cost of 
maintaining the fences was on the proprietor. 
Whitman i The Corporation of the Town- 
Mhip of Stanbridgcj 26 L. C. J. 144 & 4 L. N. 
m& 2 Q. B. R 112, Q. B., 1881. 

171. Action against a municipal corporation 
for a penalty and damages under Art. 753 
M. C, for not keeping up the fences on a 
municipal road or chimin de descente which 
they were bound by proeU-verbcU to do. Plea 
that the action was prescribed by six months. 
Per curiam. — The prescription does not lie. 
Art. 1045 M. C. (1) is what creates the pre- 
scription contended for, but it only applies to 
penalties enacted by by-laws, and art. 1051 
expressly says that art 1045 is not to apply 
penalties recoverable under the code itself, 
and further that they aro recoverable in the 
same manner as penalties. Chenier d: Corpor- 
ation of St cut. 4 L. N. 335, C. C, 1881. 

172. Art 775 M. C, (2) as amended does 
not authorise the superintendant of roads 
to include in his proeU^erbal moro than the 
half of the cost of fencing that which belongs 
to the public as the half which is at the 
charge of the proprietors is not subject to the 
provisions of the proc^-verbal. Corporation 
ofSte. Luce A Wing^ 12 B. L. 546, C. C, 1883. 

XYI. Imbboiles. 

173. La demanderesse, ayant, en vertu des 
dispositions de Que. 43-44 Vic. Cap. 14, Sees. 
3, 31, 32, 35 et 37 et de oelles sus-transcrites, 
imy6 au Gouvemement $65.18 pour la pen- 
sion k PasUe des ali^n^s de Beauport, pen- 



(1) Evexy suit for the purfKne of recoveiing saoh 
penutieB must be began witmn six months firom the 
oate when they were inclined after which period ths 
same cannot bo brought. 1046 M. C. 

(2) Upon any road which was always the line of 
any lano, one half of the fence which separates such 
load from the land forms part of the worx to be done 
upon SQch roads. 775 M. C. 



dant rann6e 1882, d'O. B. fils de la dMende- 
resse, lui en reclame le remboursement par 
Paction en cette cause. La d6fenderesse a 
ni6 le droit d'action de la demanderease, et 
plaide qu'elle est incapable de payer one 
pension k son fils et qu^elle a, avant Paction, 
ofiert k la demanderesse de lui rembourser 
annuellement $32.59. Jugiei — lo. Qq^ ^^ 
reoours, que I'acte de Quebec, 43-44 Vict ch. 
14, donne aux municipalites o(mtre les pa- 
rents obliges k la pension et k Pentretien des 
ali6n6s, pour la moiti6 qu'ils les oblige de 
payer au gouvemement de la pension, daos 
les asiles, des ali6n6s qui, avant leur xntemat, 
avaient eu, pendant six mois, leur residence 
dans leurs umites, ne leur conf^re pas un 
droit nouveaU| et ne fidt que subroger les 
municipalites aux droits des ali6n6s, oontre 
ceux qui leinr doivent des aliments. Corporor 
turn de Vaneienne Lorette A Voyer, 9 Q. L. R. 
282, C. C. 1883. 

174. £t que dans le cas ou le tribunal n^o- 
bligerait le d6bitenr des aliments qpHk rece- 
voir dans sa demeuro, a nourrir et k entrete- 
nir Pali6n6. la mtmicipalit6 ne pent pas 
recouvrer plus que la valeur de cette prestsr 
tion en nature. Ih. 

175. Et que le d6biteiur des aliments ne 
pent pas opposer k la municipality qui a pay6 
au gouvemement la pension d'un aJi^D^, que 
celui-ci n'avait pas r6sid§ dans ses limites 
pendant les six mois prec6dant imm§diate- 
ment son uitemat dans un asDe. Ib- 

XVll. Jurisdiction in mattbbs of. 

176. The Superior Court has jurisdiction in 
an action fbr the recovering of a sum exceeding 
$200, for work done by a mimioipal corpora- 
tion on roads at the expense of the prc^rie- 
tors and that, notwithstanding Art 398, 401, 
951, 1042, M. C. Ro98 A Corporation of the 
Parish 8t. Oothilde, 11 R. L. 520, Q. B. 1882. 

XVIII. LlABIUTT OF. 

177. O>rporation of Montreal, is liable for 
damages caused to a person by the bad state 
of the sidewalks, which in tne present in- 
stance, had caused the plaintiff to fall and 
break the thumb of his right hand. Jodoin 
& City ofMmtreal, 11 B. L. 42, S. C. 1882. 

178. A municipal corporation is responsi- 
ble for the condition of the sidewalks and 
streets without proof thas it had notice of 
the defects which led to the accident Beau- 
chemin & La Corporation de SL Jean^ 6 L. N. 
357, S. C. R. 1883. 

179. For accidenta^^Where a person com- 
plained of being thrown out of his cart on 
a dark evening and ixgured in consequence 
of buildin|^ material piled up in the street 
without hght or guard — JTsZd that the City 
was liable and also the contractors who had 
been called in en garantie. Diotte A La Cor- 
poration of Montreal. 4 L. N.243, S. C, 1881. 

180. Action of damages against the City of 
Montreal foft injuries sustained in oonse- 
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qaence of the defective state of a foot- 
path. Fer cttriam— -It is prored that 
the footpath in question had been in the 
state complained of for several weeks, that 
several persons had &llen down and met 
with accidents, though none of them were 
of as serious a character as the one under 
consideration. The plaintiff fell and broke 
his 1^, in consequence of which he was con- 
fined to bed for several weeks ; and in the 
opinion of the medical men who attended 
him he will never have tiie use of it to the 
same extent as previous to the accident. He 
was without worK for three or four months, 
and will never be as fitted for work as for- 
merly. Under these circumstances he is 
entiUed to damages and the judgment will 
go for $600 and costs. DtscMnt i City of 
Montreal, S. C. 1884. 

181. A municinal corporation is liable for 
accident caused by a person falling into an 
opening in a public square, which opening 
was unguarded and unprotected, and by 
which he suffered considerably. Brault is 
La Oorporation of Quebec, 10 Q. L. R. 291, 
S. C. R. 1884. 

182. For footpaths, — Case of Grenxer & 
City ofMontrSal (II Dig. 529, 207.) reported 
t» extenso 25 L. C. J. 138, Q. B. 1880. 

183. For work ordered by road Inspector. — 
Where the road inspector gave a contract for 
the repair of a bridge, and it appeared that 
in 18^ the bridge had been erected into a 
public bridge hyproehs verbal duly homolo- 
gated, since which time it had been fre- 
quentiiy repaired and the cost of repairing 
paid under the prods verbal without refer- 
ranee to the counciL Held that the municipa- 
lity was not liable. Qeoffrion dt Corporation 
of Bowherville, 4 L. N. 358, S. C. 1881. 

184. Proprietors. — ^The Corporation of the 
City of Quebec having, in virtue of the Act 
29 Vic. ch. 57, the absolute control of the 
sidewalks in the City of Quebec has no 
recourse '^ en garantie " agamst the propri- 
etors £rom damages resulting from an action 
occasioned by the bad state of the sidewalks. 
Corporation of (juebec A Langlois, 10 
Q. L. R. 79, Q. B. 1883. 

185. In an action of damages against the 
CStyof Montreal arising out of an accident 
occasioned by the slippery state of the side- 
walks in winter, the City called in the pro- 
prietors fronting the sidewalk in question 
who pleaded that if they had not done what 
was required of them by the city by-laws, 
they would be liable to a fine of $20 and costs, 
or to pay the city the amount expended in 
making the sidewalk safe for passengers, but 
that they could not be held en garantie. On 
this question the court decided in favour of 
the church trustees and against the city. 
Lulham in the City of Montreal, Q. B. 1884. 

186. Secretary trecuurer. — Action by the 
superintendent of education imder 40 Vic. 
ch. 22, against the defendant, as having been 
secretary-treasurer of the municipality of the 
parish of St. Antoine de Chateauguay, to have 



him ordered to deliver up to the president 
of the Commissioners of the municipality, the 
books, papers, and monies of the municipality, 
and also to have him condemned to pay a 
sum of $1,000 being $20 per diem for his 
defiftult in not making such delivery between 
the 21st October, 1880, and the 9th December, 
1880. Judgment went against the defendant 
for $250 for his defaults, being $5 per diem, 
and he was ordered to make delivery of the 
books, papers, and moneys in question. 
Ouimet A Fontaine, 6 L. N. 81, S. C. K 1883. 

XIX. LiBK OF FOR TAXB8. 

187. Question as to the right of the corpo- 
ration to seize and sell the effects of the 
wife, separate as to property, for taxes and 
assessments due by her husband. The ques- 
tion arose out of a claim made by the execut- 
ors of the wife, since deceased, to be subro- 
gated in the place of the corporation, on pro- 
perty of the husband for money thus levied. 
The parties admitted that if such a right in 
the corporation existed at all, it must be in 
virtue of Que. 34 Vic. cap. d5, sec. 21. Which 
reads as follows : <' Dans tons les cos oil U 
" existera une s^aration de biens entre 
*^ Vhomme et lafemme, soit eontractuelle ou 
'^ qu^elle exists en vertu dunjugement d^au- 
** cune cour de justice, soit que oette s^ara- 
'< tion ait eu lieu avant ou aprhs lapassation 
'' du prSsent acte dans tous et tel cos. il suffira 
'' de porter au rdle de cotisation ae Qu^ec 
^^pour les cotisations, taxes personnelles et 
" taxe de Veau d tire imposies sur des biens 
<< nwbUiers ou immobiliers appartenant d la 
<< ditefemme ainsi s^arie de biens, le nom du 
'< mari ou celui ds lafemme, et toutjugement 
'< ainsi rendu contre le mari seul, pourra itre 
<' exicuti contre les biens mobiliers ou tmrno- 
" bUiers de lafemme 's€ms que cette dernitre 
<' ait le droit d^arriter Vex^cution du juge- 
<< ment par une opposition basic sur lefait 
** de cette separation." Meld, reversing judge- 
ment of ooiurt below, that this provision £d 
not give to the corporation any right to sell 
tiie property of the wife for taxes due by the 
husband, but simply to sell the property of 
the wife fof taxes due by her but which have 
been assessed in the name of the husband 
(as is commonly done ;) and that the wife 
having allowed the amount to be wrongfully 
levied of her property without opposition was 
not by law suorogated in the privilege of the 
corporation and her claim therefor would 
not rank preferentially to the plaintiff's. 
VennerA Blanchet,S Q. L. R. 288, S. C. R. 
1882. 

XX. Meetings of ooukoil. 

188. Municipal coundllora may convene a 
special session without previous notice, pro- 
vided they are all present, and at such special 
meeting l^ey may, with the consent of all, 
transact other business besides that men- 
tioned in the notice. Paris is Couture. 10 
Q. L. R. 1, S. C. R, 1883. 
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XXI. MUVIOIPAL OFflCV. 

189. What if.— Moiion to reject an appeal 
on the ground that the case was not appeal- 
able under Art 1033 C. C. P. The action was 
as to the election of a school commissionner 
and it was contended that he was a munici 
pal officer. Held thAt a school commissioner- 
ship was not a municipal office within the 
meaning of Art. 1033. (1) Sauvi A Boileau. 
5 L. N., 134, Q. B., 1882. 

XXIL Pkrkission to oapitauzb debts. 

Her M^estyi by and with the advice and consent 
of the Legislature of Quebec, enacts as foUows : 

1. It sfijEdl be lawful for any Municipal Corporation 
of a City, Town, Village, Paiiah, Township or other 
Municipal Corporation to capitalize their debts, law- 
fully contracted by them, under by-law heretofore 
mased and submitted to the Electors and to stipu- 
late the judgment by annuities for a term not ez- 
oeediuff fitty years. 44-46 Vic. Cap.26. 

2. The interest upon the capitalized debt, shall in 
no wise exceed the rate of six per cent, per annum, 
and shall be payable at sofih times as ahul be agreed 
upon, yearly or olteoer. 

3. Ootpoiations ma^, by a resolution of the Coun- 
cil issue debentiues for the amount of such capital- 
ized debts, payable at such time and in such places 
as shall be nxed in the said debentures. 

4. It shall not be neoeasaiy to submit such by-law 
for the approval of the electors. 

XXIIL POWBRS OP. 

190. Le Grouvemement de la Province de 
Quebec ayanty par un ordre en Conseil trans- 
ports ik la Corporation de 8t. Vallier. certains 
droits qu'il avail sur un cheminsitue dans les 
limites de la Municipality de St. VaUier, et 
sur le terrain de la maison servant & loger le 
gardien d'un pont de pSage. et TlntimSe 
ayant rSclamS ce terrain de rappellant, qui 
en avait la possession. Jug^ Que indSpen- 
damment de Pordre en Conseil, Fintimee 
pouvait rSclamer le chemin en question 
comme chemin public. Blaine S Corpora- 
tion de St. Vallier, 1 Q. B. R, 147, Q. B., 1880. 

191. Qu'elle pouvait aus^i, en vertu de Tar- 
ticle 4 du Code Municiped transports le^ 
droits que la Couroone pouvait avoir sur ce 
chemin et sur la propriStS attenante 4 Tendroit 
od se trouvait le pont. lb. 

192. Que rintunee n'Stait pas tenu de pro- 
duire une autorisation du Conseil Municipal 
pour poursuivre TAppellante, Tautorisation 
se prSsumant du &it seul que Taction n'est 
pas dSsavouSe. Ih. 

193. The corporation of the City of Mont- 
real ordered a drain to be made under a sta- 
tute and a by-law in accordance with the 



(1) An app^ from any final judgment rendered 
under the provisions contained in this chi^ter Ues to 
the Court of Queen's Bench, except in matters relat- 
ing to municipal corporations and offices^ provided 
the writ of Appeal be issued within forty days from 
the rendering of the judgment iqypealed from. 1088 

c c. 



statute, which autharixed them to do so 
whenever the road committee considered it 
necessary. The road committee had reported 
that it was adioiwhle the diuin should be 
made. The defendant being sued for his 
assessment for the drain; set up this discre- 
pancy. Held that the variance was not mate- 
rial and in any case the defendant could not 
incidently raise the question of the legalify of 
the by-law or the resolution. City of Montreal 
k Traeey. 4 L. N. 156. S. C, 1881. 

194. In order to justify the substitotion 
(under 37 Vict., (Quej c 51^ a. 33,) of ano- 
ther person for one oi the originally elected 
members of the Board of Beviaors, the mem- 
ber replaced must be dead or absent. There 
fore the appointment of another person in 
the place of a member who is personally pre- 
sent at the meeting of the City Council at 
which he replaced, is lll^aL LamonUtgne & 
Steoeneon. 6 L. N., 53. 8. C, 1883. 

195. On an iiyunction to restrain the cor- 
poration of the town of Levis from proceed- 
iog with the provisions of a by-law.— JSTeitl that 
a municipal corporation cannot validly do 
an act foreign to the purpose of its incorpora- 
tion without special power for the purpose 
being given to it by law ; that even if that 
power were given to the corporation, it could 
not be exercised by its council independently 
of the electors, and in the absence of express 
provisions of law to that effect ,* that a mere 
inference drawn from a private statute amend- 
ing the charter of a railway company, can- 
not confer powers upon a municipal corpora- 
tion and ilierefore : That sec. 2 of the act 44- 
45 Vict, c. 10, obliging the Quebec Central 
Railway to continue its line to certain wharfs, 
^^providedf Ae. thatthe Corporation of ike 
town of Levis furnished the said company 
with its valid guarantu, Sc, did not give the 
municipal council of the town of Levis power 
to pass a by-law furnishing such guarantee. 
Quebec Warehouse Co,, S Corporation of 
Levis, 9 Q. L. R. 305. S. C, 1883. 

196. In matters of temperance. — ^Municipal 
corporations have no power under Art 561 (1; 
of the Municipal Code, to prohibit the sale of 
intoxicating Uquors within the limits of the 
municipality. Edson A Corporation of Hat- 
ley, 7 L. N. 68, A 27 L. C. J. 312, S. C. 1883. 

197. To impose taxes — ^The Act of Inoor 
poration of the city of Three Rivers, 20 Vict 
Cap. 128, Sec. 136. S. S. 7, authorised the cor 
poration to tax all peddlers or petty cheap- 
men [colporteurs ou marchands ambulants), 
bringing for sale into the city any articles of 
commerce. Under this authority the appel- 
lants passed a by-law imposing a tax <n ten 



(1) To prohibit the sale of intozicatiiig liquon in 
quantities less than three galkms, or one oosen of 
bottles of at least three half pints each, at one and 
the same time, and the quantity of lioensea therefore 
within the limits of the mumcipality, and on the 
ferries which are dependencies of sooh munidpalitv. 
Wl M. C. 
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dollars upon all strangers and non-residents 
who should oome mto the said city to seU or 
offer for sale goods by sample, cards or other 
marks. The respondent* a commercial tra- 
veller, having offered goocis for sale on sample 
but niade no sale, was condemned to pay the 
said tax and distress was taken against his ef- 
fectsJIe resisted the seizure on the ground that 
the by-law was illegal as being in restraint of 
trade, as descriminating between residents and 
Qonresidents,and as not following the terms of 
the Statute.— if 6/d that the power granted to 
the corporation by its acts of incorpoiation 
need not be exercised in the precise terms of 
the Statute, and that it is sufficient if in the by- 
law the terms of the Statute be substantially 
followed, and the respondent was within the 
UoT meaning and intent of the Act &Colporteur 
etmarchand ambulant Corporation of Three- 
Steers & Major, 8 Q. L. K. 181, & 1 1 R. L. 238, 
& 2 Q. B. R. 84, Q. B. 1881. 

198. And held also that discrimination in 
taxation between residents and non residents 
is only an objection when unjust and oppres- 
sive. 16. 

199. Neither could the tax in question be 
considered in restraint of trade. lb, 

200. But in a case from St. John, N. B., 
decided in the Supreme Court, appellajit 
brought an action against the Police Magis- 
trate tor wrongly causing him, a commercial 
traveller, to be arrested and imprisoned on a 
warrant issued on a conviction by the Police 
Magistrate, for violation of a by-law made by 
the Common Council of the city of St. John, 
under an alleged authority conferred on that 
body by 33 Vict. Cap. 4, passed by the legis- 
lature of New-Brunswick. Section 3 of the 
said Act authorized the mayor of the said city 
of St. John to license persons to use any art, 
trade, &c., within the city of St. John on pay- 
ment of such sum or sums as may, from time 
to time, be fixed and determined by the Com- 
mon Council of St. John, &c., and Sec. 4, em- 
powered the mayor &c. by any by-law or 
ordinance to fix and determine what sum or 
sums of money should be, from time to time, 
be fixed for license to use any art, trade, occu- 
pation, &c., and to impose penalties tor any 
breach of the same, &c. The by-law or ordin- 
ance in question, descriminated between 
resident and non resident merchants, traders, 
Ace by imposing a license tax of f 20 on the 

former and $40 od the latter Held that 

assiuning the Act 33 Vict., Cap. 4 to be ultra 
vires of the N. B. Legislature, the by-law made 
under it was invalid because the Act in ques- 
tion gave no power to the Common Council 
of St. John to discriminate between residents 
and non residents. Jonas d; Gilbert, 4: L. N. 
93, ik 5 S. C. Rep. 356, Su. Ct. 1881. 

201. In another case in the city of Quebec, 
the petitioner in prohibition, was proceeded 
against by the corporation of the city for 
having,in iiaid city, on or about the 3rd of July, 
1881, acted as a commercial traveller in sell- 
ing htfdware by sample, without having first 
obtained ixaax tho Clerk of the city,the l^ense 



required^ and without having first paid to the 
Treasurer of the city the sum of $60. He 
pleaded merely not guilty. On proof of the 
facts, he was convicted and condemned to 
pay f 60 and costs. In his petition, petitioner 
pleaded that the by-law under which he had 
been condemned was illegal and assumed 
powers and rights not conferred on it by Sta- 
tute. He also pleaded that the case against 
bim had not been proved and adduc^ evi- 
dence as in the original case. — Held, distin- 
guishing the case from Mayor and Corporation 
Three Rivers {supra.), that a proceeding in 
prohibition was not an appeal nor a revision, 
and could not give rise to evidence of any- 
thing outside the question of jurisdiction as 
to which there could be no doubt, the by-law 
under which the conviction was had, being in 
the very words of the Statute, and the statute 
having been passed prior to Confederation. 
Petition dismissed. Pich6 A Corporation of 
Quebec, 8 Q. L. K 270, S. C. 1882. 

202. And held that a merchant who sends 
out agents and travellers to take orders on 
sample or sell goods is a travelling merchant 
and within the terms of the said Statute and 
obliged to take out a Ucense. lb. 

203. Motion to quash a conviction made 
by the Treasurer, oq the 30th December, 
1881. On the 28ch June 1876, by-law No. 99 
was passed by the City Council, enacting that 
(sec. 2) "From and after the tirst August 
next, no person shall carry on the business 
of a junk dealer in this city, unless such per- 
son shall have obtained from the City Trea- 
surer a license to that efi'ect, for which such 
person shall pay the sum of fifty dollars.*' 
The petitioner was charged by the City in 
1881, a business duty on rental $1,200 at 7^ 
per cent, $90, and special rate for junk dealer, 
$50. The special rate as junk dealer was not 
paid, and he was accordingly convicted of the 
ofience of carrying on the business of a junk 
dealer without Hcence, and fined accordingly. 
The conviction is alleged by petitioner to be 
bad "because the Council of the said City is 
authorized by the charter of the said city to 
license and regulate, but not to tax, junk 
stores, and has only the right to charge a 
reasonable fee for the cost of the license, and 
for the labor attending the issue thereotj but 
not to use such license as a means of raising 
a revenue for the said city ', because the said 
sum of fifty dollars is more than the reason- 
able cost of such a license as is contemplated 
by said by-law, and of the labor attending the 
issue of the same, and of inspecting and regu- 
lating the business of persons carrying on the 
business of junk dealers and the same as 
sought to be collected from the defendant was 
a tax for revenue purposes." Held that a 
power to license and regulate jimk stores 
does not include a power to tax them for 
revenue. Walker & The City of Montreal, 6 
L. N. 201, S. C. 1882. & 8 L. N. 395, Q. B. i885. 

204. To make by'laws.^The City of Montreal 
being charged by law with the pubUo health 
and safety, has the right to pass a by*law to 
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prohibit the sale of axumal food within the 
umits of the City which has not been killed 
in public abattoir provided for that purpose. 
Granger in City of Montreal, 11 R. L. 560, 
S. C. 1882. 

205. With reaard to its expropriation. — Art. 
407 C. C. (1) does not impower a municipal 
Corporation, to expropriate the property of in- 
dividuals forpubbc purposes without first de- 
termining a just and eqmtable indemnity. 
Dupras i Corporation cPHoeheiagaf 12 R. L 
35, S. C. 1881, 

20G. With respect to water courses, — ^The 
plaintiff sued Uie Corporation, defendant, to 
set aside a proe^ verbal respecting a water 
course homologated by the Mimicipal Council 
of the parish of Ste-Anne du Bout de PIsle. 
Held that the Council had acted illegally in 
making a procis-verbalf by which the water 
was conducted on to the property lower down 
the stream where it would not have gone if 
it had not been so conducted, the result being 
to impose aservitude on the property ,on which 
it was caused to flow, which obUged the 
owner to spend labor and money in draining. 
Bebum A Corporation de Ste. Anne. 11 R. L. 
133, S. C. 1881. 

XXrV. Pboobbbinos aoainst. 

207. L'ayis de huit jours et le d6pdt de dix 
piastres, exig§s par la section 26 du chapitre 
36 de la 45 Victoria, pour l'6manation de Tac- 
tion accord^e par Vartide 793 du Code Muni- 
cipal, ne sent pas requis dans les actions ci- 
viles intent^es contre les corporations muni- 
cipales A raison du mauvais entretien de leur 
chemin. Laurin S La Corporation de la pa- 
roisse du Saultau-RicoUeU, 7 L. N. 348, C. C. 
1884. 

XXW. Pboceedikos of County Council. 

208. A County Council cannot by mere 
resolution, without notice, amend or rescind 
s^procU verbal establishing a highway. Allen 
it The Corporation of Richmond. 7 L. N. 63, 
C. C. 1884. 

XXVL Pbooes Verbaxjx. 

. 209. Les dispositions d'unprocds-verbal dft- 
ment homologu6 et confirm^ doivent ^tre 
eztoit^es et observes aussi longtemps qu'il 
n'a pas kXk dOment remplac^ ou anoull6, et 
que les int^ress^ ne peuvent rSclamer un 
6tat de chose autre que celui qui decoule des 
dispositions du dit proc^s-verbal. Lemire & 
Courchhiej 28 L. C. J. 192, Q. B. 1868. 

210. La demanderesse r^damait $436, qui 
6tait la proportion mise A la charge d'un cer- 
tain nombre de contribuables de Laprairie, 
dans le prix des travaux ordonn^s par procds- 



(1) No one can be compelled to aye up his ph>- 
perty except for utility and in oonsiaeration of a jnst 
indonnity previoosly paid. 407 C. C. 



verbal fait sous la direction du Bureau des 
D61^gu§s des comt^s de StJean et de Laprai' 
rie. Cette somme comprenait aussi lee fnu 
du proc^-verbal, des avis, de Facte de repar- 
tition et de la vente des travaux A I'entre- 
prise. n s'agissait d'tm chemin d6jA ofnvert 
qui conduit de btJean A Laprurie et passe 
aussi dans deux comt6s voisins. Le procds- 
verbal ordonnait le creusement des fosses, la 
reparation du chemin et des ponts et la cans- 
truction des clotures sur les deux c6t6s de la 
route dane toute son etendue } le proo^-ver 
bal pourvoyait en outre aumode de reparation 
et d'entretien du chemin et des ddtures. 
L'officier charg6 de preparer ce ptooes-rerbal 
avait indus dans les travaux k faire but le 
chemin toute la cldture des deux cdt^s de la 
ligne } enlevant ainsi, en violation de Particle 
775 du code municipal, la part de clotures 
r§servee par la loi aux proprietaires voisins. 
Le Bureau des deiegu^s des deux ccnntes a 
homologue ce procds-verbal et a fiut Facte de 
repartition necessure entre les contribuables 
interesses. Held null on the grounds stated 
and action dismissed. La Corporation du 
Comti de St Jean da La Corporation de la 
paroisse de Laprairie, 7 L. N. 327, C. C. 1884. 

XXVIL Qualification of oouroillobs. 

211. On the contestation of two petitions 
demanding that certain resolutions of the 
municipal corporation, defendant^ be quashed 
and set aside as illegal, under Arts. 100 & 698 
of the municipal code. Held : Que les arti- 
cles 208 et 337 du code municipal ne don- 
nent pas pouvoir A un oonseil municipal de 
faire une enquete & la demande d'un oontri- 
buable pour verifier la suffisance de la quali- 
fication foDciere de Pun de ses membres qui 
a duement produit sa declaration de qualifi- 
cation et se pretend duement qualifie et ne 
Pauorisant pas k declarer le siege de ce mem- 
bre vacant, si cette qualification se trouve, par 
le resultat de Penquete, insufiSsante dans Popi* 
nion de la nug'oiite du conseil. Beltil d: Cor- 
poration des Trois-Fistoles, 8 Q. L. R. 165, 
C. C. 1882. 

212. Et qu'un conseiUer qui a duement 
produit sa declaration de qualification, en 
vertu de Particle 283 du dit code, est en pos- 
session de son siege, et se pretend lui^meme 
duement qualifie ne pent etre depossede de 
son dit siege pour pretendu defiant de quali- 
fication fonciere que par les tribunaux ordi- 
naires. lb, 

213 £t que le code municipal n'exige pas 
que le president temporaire (autre quele 
maire ou le pro-maire) d'un seance du oon- 
seil sache lire et ecrire. lo. 

XXin. Qualification of mayor. 

214. That the provision of article 335 of 
the municipal code requiring a mayor of a mu- 
nicipality to be able to read and write, must 
be largely and beneficially construed, and 
that a man who can read or write only with 
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diffionl^ is not suflSolently proficient to hold 
the position of mayor. Turgeon dk Noreau, 
9 Q, L. R- 363, C. C. 1873. 

XXTX. Rediyision or. 

215. Up to 1869| the territory which com- 
poses at present the town of Rimouski and 
the parishes of Rimouski and of the Sacred 
Heart, formed but one parish, that of St. Ger- 
main de Rimouski. In 1869, by special act of 
the legislature, 32 Vic. cap. 71, a part of the 
territory was detached to form the Village of 
Himonski. ITeZdthat after the dismember- 
ment of a municipality and its division into two 
distinct municipalities, all the territory form- 
ing part of the former municipality remains 
liM>le for its former debts, and the Coun- 
cil of the former municipality and its officers 
may receive from all the territory, the taxes 
imposed for this object and may impose new 
taxes for the same purpose, based on the 
value of the taxable property, according to 
the valuation roll in force in the origmal 
municipality and the original municipality 
has a right of action to recover such taxes ; 
bat the new municij[>ality can only be held 
liable where there is an agreement to that 
effect between these two corjporrations, ac- 
cording to Art. 84 of the municipal code. Cor- 
poration SacrS-Cceur dt Corporation Si, Ger- 
Mia, 10 Q. L. R. 316, Q. B. 1884. 

XXX. Rbsolutions of. 

216. Where, by resolution of Council, a mu- 
nicipal corporation agreed to grant a contract 
to a certain firm which had tendered for it 
and a chcmge in the firm's name was subse- 
quently miule. Held that the Corporation 
was not bound by the resolution (1). SU James 
k Corporation SL Oabrid, 12 R. L. 15, S. 
C. 1881. 

217. The defendants, a municipal corpora- 
tion, passed a resolution affecting to remit cer- 
tain arrears of taxes on the groimd that the 
plaintiff was about to invoke prescription. — 
Held that this was ii\jurious and that the 
plaintiff was entitled to have the resolution 
expunged from the minutes. Boileau dk The 
CoSrporation of the parish of St OeneoOvef 4 
L N. 404, a C. 1881. 

XXXI. Rights op whbn CHiiNOED. 

218. Heldf (reversing the judgment of the 
Superior Court) that Art. 82 M. C, (2) gives 



[1] Confirmed ia Supreme Cooit but not reported. 

(2) The oooncil is bound for the settlement of joint 
debts end obligations, and its officers, are authorized 
to collect throSg^ont the whole territory liable for 
iQch debts ana obligations, the taxes imposed for 
the payment of the same, by the by-laws in force 
ittlu) time of the change of limits, or to impose 
thereon by by*law, new taxes to effect the fbU pay- 



the recourse of the old municipality against 
the rate-payers of the new municipalitjr, or 
such of them as are owners of lands subject 
to an old obligation, and not against the new 
municipality. Corporation du Saeri-Camr A 
Corporation de Rimouaku 7 L. N. 407, Q. B. 
1884. 

XXXTT. Roads and streets. 

219. Case of Ouy A City of Montreal (II 
Dig. 539-251) reported in extenw. 25 L. C. J. 
132, Q. B., 1880. 

220. Where a portion of a municipality has 
been detached in order to form a separate 
municipality, the ratepayers within the de- 
tached portion are no longer bound by any 
proc^ verbed under which they were pre- 
viously obliged to maintain any part of a 
road within the portion from which they 
have been detached. (Arts. 5 & 90 M. C.) 
DeachHes dk La Corporation de Ste. Marie. 7 
^ L.R ., 50. S. C, 1880. 

221. Action to recover the sum expended 
in repairing a road, together with twenty per 
cent, on the amount, imder art. 398, M. C, 
after notice to the proprietor or occupant by 
the inspector. Plea that the road was not a 
public road and the defendant was not bound 
to keep it in repair. Defendant relied on art. 
825, M. C. Held that where a person who al- 
ready has a front road on his farm volunta- 
rily opens another road to the public throu^ 
his land, such road will be considered a mu- 
nicipal front road imder M. C. 397. Corpora- 
tion of the Village of Ste Rose S Dubois. 4 
L. N., 334. C. C, 1881. 

222. Where action was brought against the 
municipal corporation of the City of Quebec, 
for permitting the construction and opera- 
tion of a railway in one of the streets of the 
City, to the ii^juiy of phdntiff, and the detri- 
ment of his property in a manner not author- 
ized by the statute and not regulated by 
any by-law of the city. — Held thott the corpo- 
ration to whom the administration only and 
not the property in the streets belonged 
were jointly and severally liable with the 
railway for any damage which mi j^t ensue 
to the public thereby. Renaud db La Corpo- 
ration de Quibee. 8 Q. L. R. 102. S. C, 1881. 

223. Where land was given to the City of 
Montreal to be used as a public market and 
the City long after converted it into a public 
throughfare and registered it in the register 
of public streets and squares. — Held that the 
donors were not entitled after the lapse of 
ten years to claim the rescission of the dona- 
tion on the groimd of such conversion. La 
Cheoretikre & CUy of Montreal, 6 L. N. 348. 
Q. B.. 1883. 

224. Le demandeur est proprietaire sur la 



ment of such debts and obligstions, with all the 
rights and powers conferred upon the oounoQ and its 
omoeiB, that governed the same befoie the division 
and separation of the territory. 82 M. C. 
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roe Ste. Catherine, k Montreal. La Cit6 de 
Montreal ayant ohangi le niveau de la rue, 
oomme sa charte lui en donne le droit, le de- 
mandeur intenta contre elle une action en 
dommages pour 13,525 . La defense de la d6- 
fenderesse rut g#n6rale. La Cour Sup^rieure 
rendit le jugement suivant : Jugi, qu'une 
corporation municipale est responsable du 
dommage qu'elle cause k un propri^taire sur 
une rue dont elle change le niveau. Turgeon 
A City of Montreal 7 L. N. 383, & M. L. R., 
IS. a 111. 8.0,1884. 

225. A Municipal Corporation which is 
obliged to raise the elevation of a street, and 
obtfun the authority of the legislature to do 
so, would be responsible only for damaffes 
resulting from the depreciation of the value 
of the property affected by the change, and 
is not bound to raise the buildings in propor- 
tion to the street. Bronsdon ds Montreal 
City, 12 R. L. 610, 8. C. 1884. 

XXXTTT. Taxes. 

226. Where the Corporation of Quebec 
sued for taxes, and the Crown intervened as 
tenant, the premises in question being used 
as a bonded warehouse, and claimed that 
they were not liable for taxes, the interven- 
tion was dismissed on the ground that the 
premises did not come under any exemp- 
tions to which the crown was entitled under 
23 Vic. Cap- 61, Sec. 58, (1) and even if they 
did that, that would not exempt the proprie- 
tor. Corporation of Quebec & Leaycraftj 7 
Q. L. R. 56, S. C. 1881. 

227. The defendant holding a promise of 
sale from the Dominion Government, of cer- 
tain property in the City of Montreal, was 
sued bv the City for the taxes on the pro- 
perty for the then current year. He did not 
obtain possession ot the property until some 
time afterwards. Heldt that he was not liable 
for the assessments and that the assessment 
is indivisible, and falls entirely upon the per- 
son who is proprietor at the time the assess- 
ment becomes payable, and therefore a per- 
son who becomes proprietor after that date 
is liable for no portion of the assessment for 
the current year. Hogan A City of Montreal, 
7 L. N. 378, & M. L. R. 1, Q. B. 60, 1884. 

228. Exemptions from, — A house situated 
on the same lot of land as Morrin's College, in 
the City of Quebec, to which it belonged, and 
occupied as a private dwelling by two of the 
professors of the College, was held to be 
exempt from municipal taxes, under 29 Vic. 



[I] All pablic baildingB intended for the use of 
the civil government, for militaiy porposes, for the 
panoses of edacation or religious worship^ all pro- 
perfy beloDgiug to Her Majesty, all parsonage 
housesy bomng jgioimdsy charitable instltntions and 
hospitals aoly mooiporated, and the lands upon 
which such Doilding are erected shall be exem^ 
from all aflsessmentB or rates impoeable nnder this 
Act. 28 Tie. Gap 01, Sec. 58. 



Cap. 57, sec. 25, as employed for the purposes 
of education, although part of the salaries of 
the professors was deducted as rent Thg 
City of Quebec A Morrin'a CoUege, 8 Q. L. R 
3, R. C. 1880. 

XXXrV. Voters' list. 

229. On the contestation of an election, 
petition asking that the election of the defend- 
ant as counseUor for the village of Berthier 
be annulled. Held — ^Que pour avoir le droit 
de voter aux Elections municipales, et 
en vertu du Statut de Quebec, 40 Vict. ch. 
29^ il faut non-seulement que le nom du votant 
soit sur le r61e, ou la liste sur laquelle on 
vote, mais aussi que tel votant ut, au moment 
du vote, toutes les qualit6s requises pour 6tre 
voteur. Do staler A CoutUj 11 R. L. 109, C. C. 
1880. 

230. £t que les ^lecteurs dont les noms 
6taient sur la liste, ou le r61e, et qui se trou- 
vaient lors du vote qualifies comme propri^tai- 
res, locatoires ou occupants des m^mes proprii6- 
t^s mais en quality difierente,ou d'autrespro- 
pri6t6s dans le m^me quartier, 6valu^ d'aO- 
leurs au chifi&e requis pour donner le cens 
Electoral municipal, avaient droit de voter. /5. 

231. Que le fait de la part d'un candidat ou 
de ses agents de payer les taxes municipales 
et scolaires des voteurs, pour leur permettre 
de voter en faveur de tei candidat, constitue 
un acte de corruption suffisant pour rendre 
nuls les aits votes, et par suite pour faire 
annuler l'61ection, si la majority s'en trouve 
affect6e. lb, 

232. Qu'il n'y a pas lieu d'annuler le vote 
d'lm 61ecteur qui n'aurait pas acquitt6 toutes 
ses taxes scolaires, s'il est fort douteux qu'il 
en dut davantage, et que, s'il ne les a pas 
toutes payees en temps utile, c'est par suite 
d'une erreur du Secretaire Tr^sorier des 
6coles. lb. 

XXXV. Voting. 

233. At an election of mayor of the local coun- 
cil of St. Telesphore, of whom three voted for 
the petitioner and two for the presiding mayor 
who thereupon voted for himself. The votes 
being then equal he gave a casting vote for 
himself and declared himself elected. The 
vote of the petitioner for himself was refused. 
Held that the presiding officer had no rigjit 
to vote for himself, except on a tie and as the 
petitioner had three out of the five, he should 
have been declared elected. Lemieux dt Can- 
tiny 7 (^.L, R. 16, C. C. 1881. 
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NANnSSEMEWT. 
I. Bt biu, or BALE See BALE. 



NATURAL CHILDREN— 5ee 

OREN. 



NATURALIZATION. 



Sm C. 44 ViOT., Cap. 13. 



NAVIGABLE RIVERS. 

I. Riears otbr, tee RTVEBS, STREAMS. 
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OF Pbotinoul Actm C. 46 Vic, Caps. 43 & 44 ; 
C. 4849 Vict. Cap. 6. 

II. LiaHTBoueui?MC.4SVioT. Caps. 36^37. 
in. OBSTRDcnoir op See UARTTIHE LAW. 
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I. For mbrohant VEsaBLti See MERCHANT 
SHIPPING. 

II. LlABILITT OP MASKIBD WOHEN FOE Set 

UARBIAQE UABtuiT op wifr. 



NEGLIQENCE— Sm DAMAGES. 

I. COKTBIBDTOBY. 

1 . Where a'pRluable hone reoeived ao iqjury 
irhile being shod bjr* farrier, uid it appured 
that the accident was caused b; the groom 
who accompanied the animal striking him 
with a whip, the farrier was relieved trom lia- 
bility notwithstanding the unsafe condition 
of the Boor of the nnithy, but for which no 
damage to the horse would have resulted. 
Allan * Mullin. 4 L. N. 3R7. S. C, 18SI. 
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NOTARIAL CODE. 

I. Act Consoudating See Q. 46 Vict. Cap. 
.^2. Act amending Q- 48 Vtct. Cap. 35. 



NOVATION— 5e« OBLIGATIONS. 



NOTARIAL DEEDS. 
I. Proof of signature to See Evidbnob. 



NOTARIES. 

L Act respecting See Q. 45 Vict. Cap. 30. 

IL Cannot be examined as to deeds. 

HI. DxrriES of. 

rv. Fees and charges of. 

V. Notifications & Protests. 

I. Act rbspbctino See Q. 45 Vict. Cap. 'Ml 

II. Cannot be examined as to deeds. 

3. In an action to set aside a lea8e. — Jug^, 
que le notaire qui a fait le bail ne peut etre 
examine pour prourer ce qui s'est pas86 lors 
de la confection de Pacte, et qui n'apparalt 
pas par I'acte lui-mSme. Lemonier & DeBel- 
lefeuUUj 5 K N. 426, S. C. 1882. 

HI. Duties of. 

4. It is the duty of a notary when execu- 
ting a deed to explain to an illiterate grantor, 
the legal and equitable obligations imposed 
by the deed and consequent on its execu- 
tion. Ayotte <k Boucher , 6 L. N. 26 and 3 
Q. B. R. 123 and 9 S. C. Rep. 460, Su. Ct. 1 883 

• 

IV. Pees and cbargbs of. 

•'). Where the plaintiff had been employed 
by the defendant for several years as notary 
and had been in the habit of charging less 
than the tariff prices. — Held that there was 
an implied contract to continue working at 
the reduced rate which could not be changed 
without notice. Andrews A Quebec it Lake St 
John Railway, 9 Q. L. R. 53, S. C. 1832. 

V. Notifications and Protests, see Q. 47 
Vic, Cap. 14, amending 1209 C. C. witr regard 
to^lnfra in Fo. OBLIGATIONS. 
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NOTICE. 
I. Op Action, see PROCEDURE. 



NUISANCE. 

I. By Ubsteuotion of Streets. 

II. Right op Legislation with regard to. 

I. By Obstruction op Streets. 

6. The defendant, the agent of the Bell 
Telephone Co. of Canada, was indicted for 
illegally erecting three telegraph poles in 
Buarle Street, a leading thoroughfare in the 
City of Quebec, thereby obstructing the 
Queen's highway to the common nuisance of 
the public. The Company was incorporated 
by Act of the Parliament of Canada, 43 Vict., 
Cap. 67, with power to establish telephone 
lines in the several Provinces of the Dominion 
and to construct, erect and maintain lines 
along any highway, street, bridge, water- 
course or any other such place, or aci*oas or 
under any navigable waters, either wholly 
in Canada or dividing Canada from any other 
country, ^^ provided that in cities, towns and 
" incorporated villages the opening up of 
'^ the street for the wires underground, sh^l 
^* be done under the direction and supervi- 
" sion of the engineer or such other officer as 
" the council may appoint and in such man- 
<' ner as the council may direct, and that the 
*^ surface of the street shall, in all cases, be 
** restored to its former condition by and at 
" the expense of the Company.'* This charter 
and the consent of the council, duly obtained, 
were relied on by the defendant as a plea to 
the indictment. The jury, under the direction 
of the Court, found a verdict of guilty, subject 
to the question reserved, for the determina- 
tion of the Court in banco, whether the said 
Company had authority under their statute, 
or were otherwise authorized by law to place 
the said poles in the said stre^et. Eegina A 
Moher, 7 Q. L. R. 183 & 5 L. N. 43, Q. B., 1881 . 

II. Right op legislation ^ith regard to. 

7. And on the reserved case — jEieZ^^ suatain- 
ing the verdict, that the establishment of the 
company in Quebec, was one purelv of a local 
character, contending to serve local purposes, 
having no pretention to connect provinces or 
even to cross navigable rivers, and of suoh a 
nature as to be ultra vires of the Dominion 
Parliament, and falling exclusively within the 
jurisdiction of the Local Legislature, and that 
to give the Dominion Parliament power to 
authorize the Bell Telephone Co. to impede 
circulation and traffic in the streets of Que- 
bec, one of two conditions would have been 
required, either the company should have 
been incorporated for the purpose of connect- 
ing by telephone lines this province with 
some other province, or it should have been 
declared by parliament to be for the general 
advantage of Canada, or of two or more of the 
Provinces. lb. 
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8. Petitioners were occupants of a factory 
of cut nails^ and it was complained that the 
chimney sent forth smoke m such quantity 
as to be hurtful to public health and safety, 
and that they refused to remove and abate 
the nuisance contrary to the by-law of the 
City of Montreal. Defendants pleaded that 
the city had no juriMiction to enact the by- 
law and did not enact it in virtue of any 
competent legislative authority. The defend- 
ants) were convicted. Held that the power 
of the Dominion Parliament to enact a gene- 
ral law of nuisance as incident to its rights 
to legislate as to public wrongs is not incom- 
patible with a right in the Provincial legisla- 



tures to authorize a monioipal oorporaticm to 
pass a by-law against* nuisances hniifdl to 
public health as incidental to municipal ins- 
titutions. Pillow S City of Montreal. 6 L. N. 
209 & 27 L. C. J. 216, S. C. 1883, & 8 L. N. 
354, Q. B., 1885. 
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1. Civil rights and status of, «ee thb cask 
OP Chablbboib and Charlbboxs. 26. L. C. J., 
364. Q. B., 1882. 
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OBLIGATIONS. 

I. Default. 

II. Intrbpbbtation of. 

III. Joint & Several. 
rv. Novation. 

V. PBOTSaTS. 

VI. Subbogation. 

I. I>BFAULT. 

1. A leeaor is not liable in damages owing 
to tiie bad state of the premises^ unless put 
in default, and, where the deed is notarial, the 
notice must be in writing. Mareil A h^ainieu, 
7 L. N. 55, S. C, 1883. 

2. The defendant undertook to return a 
certain number of shares in a railway before 
a day stated or to pay an amount in money, 
the shares were not returned. Htld, that 
the contract being of a commercial nature, 
the debtor was put in default by the lapse 
of the time of perfonnance. Oeoffrion A 
Smteal, 6 L. N. 201, 8. C, 1883. 

3. By the Act creating the Nonnal Schools, 
it is provided that a certain number of scho- 
larships may be established for the assistance 
of students with the stipulation that the 
money should be returned if the student 
refused or neglected to teach when called 
upon to do so. The defendant was sued for 
f64y amount of two years' scholarship given 
to his son on the ground that the son had 
always refused to teach when required to do 
so. Held, that the action must be dismissed 
for want of proof that the son had ever been 
put in default to teach. Principal of Jacques 
Cariier SeJiool & Poiasani, 12 R. L. 177, S. C. 
1883. 

II. Interpretation of. 

4. Case of Cashing dt DavU (I Pig. 896-19) 
confirmed in appeal, 12 R. L. 522, Q. B., 1864. 

III. Joint & Several. 

5. Action against a municipal corporation 
for permitting a railway to be constructed 
and operated in the streets of the city to the 
great damage of plaintiff's property. Held, 
that where the acts complained of were illegal 
and unauthorized that the corporation, as the 
legal guardians and administrators of the 
public streets, were jointly and severally 
uable with the railway for the wrong com- 
plained of. Benaud & La Corporation de 
Quibecy 8 Q. L. R. 102, S. C, 1881. 

6. Two or more persons commiting a dUit 
are jointly and severally responsible, and a 
settlement made with one of them discharges 
the others. Oiroux A Blais, 7 Q. L. R. 309, 
C. C, 1881. 

7. Joint executors who have taken undi- 
vided possession of the property of the suc- 
cession are not only obliged to render a joint 
account but are held Jointly and severally 
to the payment of the balance. Hoffman i 
Pfeiffer, 7 Q. L. R. 125, S. C, 1881 , 



8. A sale of hemlock bark still standing and 
uncut is a commercial matter and where two 
defendants were sued for the value of such 
bark they were held to be jointly and severally 
liable. Fee d: Sutherland, 9, Q. L. R. 55, S. 
O. R., ^oo2. 

9. There is no solidarity between heirs for 
the value of notarial services rendered in 
settling the succession. Champeau d? Moquin, 
6L.N. 60,S.C., 1882. 

rv. Novation of. 

10. An obligation given as security for the 
payment of certain promissory notes, does 
not effect novation of such notes, and the 
holder thereof may claim on them by giving 
credit for the amount of the obligation. 
Dupuis & Oagnon, 28 L. C. J. 257, S. C, 1877. 

V. Protests. 

Art. 1209 of the Civil Code is repealed and re- 
placed by the following : 

'< 1209, Notifications, summons, protests and ser- 
vices, by which a reply is required, may be made by 
one notary, whether the party in whose name they 
are made has or has not signed the deed. Such in- 
struments are authentic and make proof of their 
contents until contradicted or disavowed. But noth- 
ing inserted in any such instrument as the answer 
ot' the party upon whom the same is served, is proof 
against him, unless it be signed by each party." 

2. With the exception of this notification, sum- 
monses, protests and services may be made by an 
ordinary notarial deed, signed in the office ot the 
notary, to serve a copy ot such deed upon the ^rson 
to be so notified, summoned or protested at his do- 
micile. 

It is not necessaiy to deliver to the adverse party 
a copy of the proees-^serbal of service ; such vroc^- 
verbal may be drawn up and si^ed afterwaros-" Q. 
47 Vict. Cap. 14. See 1. This act shall come into 
force on the day of its Sanction* Sec. 2. 

VI. Subrogation. 

11. The plaintiff was the purchaser of an 
immovable property on which there was an 
hypothec, duly registered, and on which the 
husband of the defendant in his lifetime, 
bound himself as caution solidaire. The 
plaintiff having purchased this property paid 
off the obligation and obtained a subrogation 
in the ri^ts of the creditor. The subroga- 
tion was duly notified to the defendant, and 
in the month of December, 1880, instituted 
action to recover the amount. The defendant 
pleaded that the creditor, on being paid, had 
no powers to subrogate and the subrogation 
was consequently null. The plaintiff on the 
contrary cited Arts. 1156, 1157 et 1941 of the 
Civil Code and the introduction to the Con- 
Hume dOrUans by Pothier. Held that the 
acquittance that the creditor had given to 
the plaintiff and the consequent discharge of 
the obligation discharged the surety who if 
she were compelled to pay could not in turn 
be subrogated in his rights, and that in any 
case her rights ex-caution even ex-caution 
solidaire must be preferred to his. BUodeau 
& Girouz, 7 Q. L. R., 73, S. C. 1881. 



1 



535 



OPPOSITION. 
OBSTRUCTION. 



OPPOSITION. 



536 



I. Of Navigation, see MARITIME LAW. 



OFFEINCES. 

i. Against the Person^ see (CRIMINAL 
LAW. 

II. Jurisdiction ousted by Plea of Right, 
see CRIMINAL LAW Plea ok Right. 



OFFICERS OF MILITIA— .S>r MILL 

TIA LAW. 



OFFICIAL NOTICE. 
l. Must be in Writing, »ee INSITRANCE. 



OFFICIAL PLANS AND BOOKS OF 
REFERENCE. 

L Act amending, see Q. 44-45 Vict., Cap. 21 . 



OPINION. 

I. Right op Lawyers to charge for, see 
ADVICE. 



OPPOSITION. 

I. Affidavit with. 

II. Afin oe oonservbr. 
IIL Contestation of. 

IV. Costs of. 

V. Delay for filing. 

VI. Dismissed as frivilous. 

VII. Election of Domicile. 

VUL FOMAUTIES IN. 

IX. Grounds of. 

X Merits of cannot be tried on Motion. 

XL Motion to dismiss. 

XII. Pleading in. 

XIII. Registration of. 

XIV. To Judgments. 

XV. To sale of Immoveables. 

I. Affidavit with. 

1 2. The affidavit to an opposition for judg- 
ment was in the following terms : '' que tons 
Us /aits alliguis en Vopposition ci-dessus et 
des autres parts Merits sont vrais et que la dite 
opposition n'est pasfaite dans lehutde retar- 
der injuMtement Vexicution du jugement rendu 
en eette cause, mats qu^elle est faite dans le 



seul but ^obtenir justice.^* Heldj to be suffi- 
oient and that the words, to his knowedgei 
were unnecessary. Dearochers & CriUy, 12 
R. L. 315, S. (J., 1883. 

II. Afin de consbrvbr. 

1 3. Money paid by the defendant to the seiz- 
ing officer to prevent a sale of his effects in 
money " levied," within the meamngof C.C.P. 
601 (1), and must be returned into Court 
where an opposition ajin de eonserver is filed 
before paid over. Martin d: LabelUj TUN. 

174, S. a, 1884. 

t 

III. Contestation of. 

14. Where an opposition is made to the 
sale of real estate under execution, founded 
on title registered before the date of the 
seizure, the plaintiff may attack the oppo- 
sant^s deed as simulated without concluding 
for its rescission. La Banque NicUionale i 
Joly. 7 L. N. 214, Q. B. 1884. 

IV. Costs of. 

15. Opposition founded on title to the real 
estate seized. The seizure was of date 1st 
April, 1880, and the opposant's title was not 
registered until 21st July of same year,though 
excuted some two years previously. Evi- 
dence that plaintiff, before seizure, knew or 
had heard from different persons that the 
opposant who was the son of the defendant, 
claimed the land as belonging to him. £vi- 
dence also that the amurs were mixed 
up a good deal. Heldy following Moffette & 
Moffette, (2) maintaining opposition but with 
costs against opposant, on the ground that 
the plaintiff was justified in seizing so long as 
the opposant's title was not registered. Dorval 
& Bourassa, 7, Q. L. R. 303, S. C. 1881. 

V. Delay for filing. 

16. Plaintiff moved to reject an opposition 
aJin d'annuleTj on the ground that it was filed 
on the 14th day before the day fixed for the 
sale, contrary to Art. 652 of the Code of Pro- 
cedure, (3) the 15th day having been a legal 
holiday. Held following Price i Ross & Roes, 



[1 ] The money seized or levied, after dednetiag the 
duties thereon and taxed costs, may be paid b^ tiif 
sheriff or bailiff four days after tne sue, to the soziiig 
creditor, if no oppodtion for payment has been placeS 
in his hands ; otnerwise^ he must return them into 
Court, to await such judgment as to right shall 
appertain. 601 C. P. C. 

(2) Unreported. 

(3) Every opposition to the seizure and sale of im- 
moveables or rents must be iiled at the latest in the 
16th day before that fixed for the sale. No opposi- 
tion filed after this period can stop tiie sale, fio!^ C. 

V/. Jr. 
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(1) that the fifteenth day having been a holi- 
day, the delay was by Art. 24 C. C. P. ex- 
tended to the following juridical day. Boivin 
^ Welch, 7 Q. L. R,293, S. C 1881. 

VT. DiauissBD AS frivoi^us. 

17. A judge of the Superior Court exercises 
his discretion wisely in setting aside an oppo- 
sition to a seizure based on the fact that the 
costs had been taxed erroneously ten cents 
too high, and a judgment in Review reversing 
s-uch juagment in first instance, will be re- 
vened in appeal. Cdtd A Samaonj 1 2 R. L., 
n2&5L.N.421. Q. B., 1882. ? 

VII. £LBCn0N OF DOMICILE. 

J 8. Une opposition afin de distraire pourra 
etre rejet^e sur motion & cet efiet si elle ne 
oontient pas. de la part de Topposant, une 
election de domicile dans un rayon d'unmiUe 
du palais de justice. McGreevyvs, Charlesan, 
10 Q. L. R. 114, 1884. 

Vin. FORJCALITIES IN. 

19. On an exception d la forme to an oppo- 
sitiim^-^Held that it is not essential for the 
person who makes the affidavit in support of 
the (^position, to have been authorized to do 
8o. Lanniire A Lebel, 9 Q. L. R. 337, S. C. 

20. That in said opposition, an election of 
domicile at the office of an attorney who has 
registered his election of domicile at the pro- 
thonotary^s office is sufficient. lb, 

21. That the omission of approving a cer- 
tain number of words forming part of an 
affidavit is an irregularity, but will not vitiate 
the affidavit, shomd the latter be good with- 
out the words not approved of. Tb, 

22. That the words " Com. Cour Sup. Que- 
bec,'' were sufficient in the present instance. 
76. 

23. That an affidavit bearing date several 
months before the opposition is null. lb, 

IX. Grounds of. 

24. To the seizure of a certain immoveable 
property by a mortgagee, the opposant filed 
opposition on the ground of an authentic 
lease to him of the property, duly registered. 
Held that as the lease conferred no right of 
property and created no real charge upon the 
property leased, that it could form no ground 
of opposition to the seizure. De^ardins d: 
Grttvel A Langevin, 25 L. C. J. lOo, S. C, 
1880. 

25. Application by opposant to be allowed 
to file an opposition to a venditioni exponas 
of real estate . He had filed a first opposi- 
tion on the 16th day, before the day fixed for 
the sale, and the opposition had been rejected 
on the ground that it was not accompanied 



(2) Unieported. 



by the deed referred to in the opposition and 
foiming the grounds thereof. The facts were 
that plaintiff obtained judgment against the 
defendant, in 1878, for $12,480, and took the 
lands in question in execution on the 25th 
November. The defendant had given a deed 
of them to opposant on the 19th October, 
1880, and the deed was registered on the 9th 
November, some two weeks before the seiz- 
ure. Per curiam — It would be the duty of 
the Court to came to the aid of the opposant 
if his demand were bond fide and had any 
chance of being maintained. On this the 
parties are referred to Hans dit Chanssie vs. 
D'Odet dit d^OrsonnmSy and C. S. L. a Cap. 
47 and Art. 2074 C. C. ( 1 ) The lands were hypo- 
thecated to the plaintiff and within six weeks 
before the seizure by the sheriff, the de- 
fendant executed a deed to opposant The 
aim is manifest. It is an obstruction of the 
the course of justice and could only avail to 
gain time. Motion dismissed. Hadley d: 
O'Brien, 4 L. N. 101, S. C, 1881. 

26. A defendant who has made partial 
payments on account of the judment, can file 
an opposition claiming to have the judgment 
reduced, but has no right to demand the 
total nullity of the seizure. Thibault d: Fon- 
taine, 7 Q. L. R. 320, 8. C, 1881. 

27. An opposition on the groimd that 
neither the fiat for a writ of execution nor 
the entry book contained the day of return 
was dismissed. DeBellefeuUle v. Pollock, 
25 L. C. J. 104, S. C, 1881. 

28. Where moveables have been sold at 
judicial sale, and the purchaser in good faith 
had sdlowed the effects to remain in the 
defendemt's pessession, he, or his represent- 
atives, may oppose the seizure and sale of 
such efiects at the suit of another creditor. 
Senecal & Crawford, 5 L. N. 256 <& 2 Q. B. R. 
120, Q. B., 1881. 

29. The- purchaser of effects at a judicial 
sale who leaves them in the hands of the 
defendant may, in the absence of fraud, pre- 
vent their sale by opposition at the suit of 
another creditor of the defendant Massie S 
Rhiaume, II R. L. 471, S. C, 1882. 

30. The plaintiff having judgment against 
defendant, seized, as belonging to him, six 
shares in the Quebec Street Railway Co. in 
the Company's hands. The wife of defendant 
opposed on the ground that the shares seized 
had been given to her by her marriage con^ 
tract which was registered. The marriage 
contract was long prior to the debt of the 
plaintiff. The plaintifi contested on the 
ground that the shares still stood in the 
name of defendant in the company's books, 
and the defendant himself had paid the two 
last calls, subsequent to the date of the 
marriage contract,and received the dividends. 
Held, that in the absence of a rule of the 
company, or a clause of the statute requiring 
a change of the name in the books that the 
shares must be considered the property of 
wife. WhiUhead & McLaughlin, 8 Q. L. R. 

1 373, S. C. R., 1882. 
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31. Appellant seized certain immoveable 
property in the name of A. McC, curator to 
the succession of the late J. B. Respondants 
opposed, claiming part of the property seized, 
Aeld, that the opposition declared null as 
being made super non possidente imder arts. 
546-553 and 632 C. C. P. Tempest & Baby^ 
2 Q. B. R. 371, Q. B., 1882. 

32. Where the plaintifi omitted to give 
credit for moneys received on account^Ald, 
that the defendant was entitled to file an 
opposition to prevent the sale for more than 
the amount due. Martin d: Lahelle, 7 L. N. 
174,8. C, 1884. 

33. Opposition ajm Sannuler by wife, based 
on a donation by her husband in a mar- 
riage contract, entered into nine days after 
action brought was in two cases of a similar 
nature dismissed, on the ground that the 
donation was maae in fraud of the creditors 
of the husband. (1) Behan A Erickson, 7 
Q. L. R. 295 8. C, 1881, & Holliday d: Oonse- 
dine, S. C, 1884. 

34. In another case, the opposant was 
daughter of the defendant and based her 
opposition on a previous judicial sale of the 
things to her. 'lliat sale was advertized in 
the first place for eight o'clock in the morn- 
ing of the 30th December, but was afterwards 
changed to ten on the representations of the 
plaintiff. The plaintiff, in the first case, had 
been paid his claim but consented that the 
action should proceed to judgment and sale 
to oblige the defendant. The sale was held 
in defendant's parlor and included a horse 
and carriage which was not shown at all. 
There were present only the plaintiff in the 
former case, the defendant and the bailiff. 
The things were all entered as having been 
sold to defendant's daughter, who was not 
present, at merely nominal and ridicidous 
prices. Held to be a mockery and not a sale 
such as could convey any title. Hingston & 
Laruej 7 Q. L. R. 301, S. C, 1881. 

35. Effects puchased bondjidey at a judicial 
sale, and left in the possession of the defend- 
ant by the purchaser or his transferree, may 
be claimed by the owner and the sale thereof 
prevented, if such effects are seized at the 
suit of another creditor of the defendant. 
Ste. Marie & Aitken, 7 L. N. 119, S. C. R., 
1884. 

36. An opposition founded on the nullity 
of the seizure by lapse of the delays is good, 
notwithstanding the defendant freely agreed 
to the suspension. Denault d: Pratt, 7 L. N. 
414, C. C, 1S84, 

X. Merits of oaxnot be tried on Motion. 

37. On a motion to dismiss an opposition 
as unfounded. Held, could not be tried on 
motion. La Banque Jacques- Car tier <t Ne- 
veuxf 7 L. N. 338, S. C, 1884. ^ 



[1] Vide DONATIONS in Fraud of Obsditobs. 



XI. Motion ro Diaiisa. 

38. Appeal from a judgment dismissing in 
opposition ajin de distraire made by the 
guardian to the things seized. Appelkot 
pretended that his opposition which had 
been received by the sheriff, on the order of 
a judge, given ex parte^ should not be diB- 
missed on motion. Heldf that the motum 
was perfectly regular and that the Court had 
the right to revise the order of a judge given 
in chiunbers Ezp. JRsptfi dt Desnuarteauy 1 
Q. B. R. 123, 1880. 

39. Motion on the part of plaintiff afin 
d'annuler, filed by the defendant, on the 
ground that the opposition was frivolous and 
vexation as appeared on its fiace. In the 
Court of first instance,the motion was granted 
on the ground that the opposition was not 
accompanied by a judge^s order, that sev- 
eral words were omitted among others the 
words de bonne foi in the afildavit, and on 
the ground that the matters of fact alleged 
were groimds of requite civile and not of 
opposition. In appeal, the Court, after points 
ing out that oppositions may be attacked on 
motion on grounds of preliminary exception 
according to Art. 135 C. C. P., (1) did not 
think themselves justified in disturbing the 
judgment in question. Felton & Belanger, 
27LrC. J. 79, Q.B., 1882. 

XII. Pleading in. 

40. Opposition on the ground that the land 
seized was hypothecated to opposante, by the 
father of defendant, who had since died, leav- 
ing & wife and five children. That he had 
been commun de biens with his wife, and that 
consequently, defendant owned only a tenth. 
They asked therefore that the seizure be 
declared null. Demiurred to on the ground 
that the opposition should only have demand- 
ed the nidlity of the seizure for the part of 
the land not belonmng to defendant and not 
for the totality. Held following La SocUU 
MStropolitaine dt Pitre dit Lqfambe (2) that 
the demurrer should be maintained as to a 
tenth. Club Canadien d: Beaudry^ 4 L N. 
131, S. C, 1881. 

XIII. Registration of. 

41. Where an opposition was neither 
stamped nor enterea until after service, a 
motion to dismiss on that ground was re- 
jected. Smardon dc Hamilton^ 6 L. N. 149. 

XIV. To Judgments. 

42. Where judgment has been obtained 



(1) Groonds of preliminaxy exception may, io 
certain cases, be niged by motion^ according to the 
practioe of the ooortB. 186 C. 0. P. 

(2) Unreported. 
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without service against the party defendant, 
the proper remedy is by tierce oppoBition 
and not by requite civile. Hall is Uarrisony 
4Ti.N.325,C.C., 1881. 

Every party ocmdemnd by default to appear or 
to plead may proceed against the judgment whether 
rendered in term or in vacation, by opposition, ac- 
eoiding to Art 484 and following of the Code of 
Civil Frooedure ; but no opposition shall be allowed 
in sach case, unless the parly condemned produce 
an affidavit, that such party has a good derense to 
the action, which defense shall be set out in the op- 
position* and unless such party has been prevented 
horn fyiing his defence, by surprise, fraud or for 
other causes^ which shsJl oe, by the jud^e, consi- 
dered just and sufficient. Q. 46 Vict. CJap 26 Sec. 4. 

XV. To Sale op Immoveables. 

43. An opposition to a sheriff's sale of im- 
moveables, accompanied by a judge's order 
filed withhi the nfteen davs proceeding the 
day fixed for such sale, has the effect of 
legally stopping the sale. Heritable Securi- 
Us and Mortgage Investment Association A 
MeKinnon, 27 L, C. J. 345, S. C, 1883. 



OPTION. 

I. Of jury in civil oases See JURY. 

II. When made See CONTRACTS, Intbr- 

PKBTATION OF. 



ORANGE ASSOCIATIONS. 

1. LlABIUTT OF. 

44. The Ixiyal Orange Institution is an ille- 
gal Associatiop, combination and confederacy 
the members being bound by an oath to keep 
secret the proceedings of the association. (1) 
Grant A Beaudry, 4 L. N. 394, Q. B., 1881. 



ORDERS IN COUNCIL. 

1. Act KBSPBCToro ordbbs in council belong- 
uro TO THE late Provtnob of Canada. See Q. 
44 A 45 Vio, Cap 5. 



OWNERSHIP. 

I. Bt AOOuaioN. 

45. Action of revendlcation to recover 200 
cords of tamarac, and 200 cords of other soft 



ll) Althou^ this case wss earned to the Supreme 
Coort no opimo& was expressed there as to its merits. 
As in the Cofuts below it was dismissed on the qnes- 
tioD of the insufficiency of the notice. Ed. 



wood, cut by defendants upon land belonging 
to her. The value of the tamarac was set 
down at $1.00 per cord and that of the other 
wood at 90 cents. The defendants pleaded 
they purchased in good faith, the right to cut 
the wood from one N., whom they believed 
and who believed himself to be the owner of 
the land ; that the wood before it was cut was 
only worth $50.75 in all, and that the plaintiff 
had suffered no damage b^yound that value, 
and that they had confessed judgment for 
$75 as per confession of judgment filed. They 
also pleaded that by converting the standing 
trees into cord wood and carting it to where 
they did they had added $300 to the value of 
the wood and had a right to retain it until 
they were reimbursed the said sum ; that the 
plaintiff had not offered to reimburse them 
and that the action therefore should be dis- 
missed. Judgment for $75, interests and costs, 
as confessed, seizure set aside and action dis- 
missed as to balance. Hall d: Hould, 7 Q. L. K. 
31. S. C, 1880. 

46. The defendant was sued for $2,875 as 
the value of a quantity of timber which the 
plaintiff alleged had been cut from his land ; 
the Defendant pleaded that he had been in 
possession of the land for more than ten 
years and that had he cut the timber in good 
faith, believing the land to belong to him. The 
original value of the timber was only $300, 
but had been increased in value by labour 
and improvements. Held on proof that where 
the value of the improvements exceeded the 
original value of the material that the defend- 
ant had a right to retain it on paying such 
original value. Rayner A Thompson, 1 2 B. L. 
150, Q. B., 1882. 

47. Le demandeur possedait un moulin ft 
scies dans le canton Sunpson, et le lot No. 22 
du cinquidftie rang, du mSme canton, les dd- 
fendeurs 6taient propri6taires de moulins 
considerables k Pierreville, et du lot 23, voi- 
sin dans le mSme rang de celui du deman- 
deur. Celui-ci faisait des billots sur son lot 
pour M. Ross et pour lui-mSme, en gardant 
pour lui oue les billots que ne voulaient pas 
accepter les inspecteurs de M. Boss. Les d§- 
fendeurs coupaient des billots sur le lot 23 
pour leur propre compte, par des entrepre- 
neurs auxquels ils payaient la coupe et le 
transport sur le bord de la rividre, & raison 
d'un priz determine par cent billots. II n'y 
avut pas de ligne apparente entre les deux 
lots sur toute leur profondeur. L'agent des 
d^fendeurs proposa au demaudeur de la &ire 
tirer par un homme d'experience qui n'6tait 
pas un arpenteur. II y consentit k la condi- 
tion que la ligne fut correcte. Cette personne 
tira en D6cembre 1881, une ligne en rabsence 
du demandeur, qui k son arriv6e, une couple 
de jours aprds, se rendit sur les lieux et 
s'apercevant qne la ligne entrait consid^ra- 
blement chez lui, il alia de suite faire defense 
aux personnes qui coupaient des billots pour 
les d^fendeurs d^en couper plus pr^s que la 
distance qu'il r6clamait. n fit aussi 6crire au 
g6rant des moiUins des d^fendeurs qu'H ob- 
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^ .. . k .MM lOM ff <B Toolait une par ar- 

. . w *^M» -"^nf""*** j|>res que la ugne a 

\.t» A 4te coape sur le terrain 

. .^.iMi^ <utA*jitts tarcL |>ar I'arpentage 

. ^ v*aa«(ab* t^oe celui du demandeur. 

.1 ^•vtfihik'aiim de 89 billots d'Spi- 

..> IV ^ux. Les d^fendeurs ^reten- 

w 't;« «i a«faauideiir n'a pas identifie les 

. .«v» >ttA>4d^c^nuti^ ^ant ceux coupes sur sa 
-^ft.v «u«f ^>a cvupe des billots et les trans- 
c. %» UA li^u ou lU ont et6 saisis vaut plus 
. ^v o «oii^ -oir pt«d« qu'ils en sont par la de- 
N «. uu> ;>(vpntfC]iinM et que le demandeur ne 
• ^ ui <>.Vk;^ ^ue ieur valeur sur pied. Ju^^, (1) 
•4av vvct«» ^plk^on de la rdgle que fait I'ar- 
',,v;« kk> du Cbde Civil n'est ni correcte, 
'i; »u:sie» ui raidonnable. Get article ne fait 
''iiKlu»trt^ l» partie principale de Taccession 
y\» 1h obo«» €«nploy6e, que lorsque la main- 
a\vuviv ifui a produit une chose d'une nou- 
^Mt> o«i|)^Hi»« gurpasse de beaucoup la valeur 
4o Uk m«uiere employee ; et que la revendi- 
c«kuoii d^iji billots mel6e avec ceux de mdme 
^^«|xvo c^Hlp^ sur une terre voisine etportant 
i» itt^Uk^ marque n'exige pas d'autre identifi- 
o^tiou que oelle des diverses espdces et des 
qiMdiU^ revendiqu^s. Allard & Tourville, 8 
Vi. L. K.337,8.a R.1882. 



[\ I Sintamt lea causes de Qlover <f- Porrigan et 
fWUt^ 4" Blaohue non rapport^es. 



48. Action in ferrendication of 250 oardM q*' 
shingle wood^ for cedar butts, valued at $125. 
The respondent, a lumber deader, held under 
license from the Dominion Government, cer 
tain lots in the third range north east to the 
townships of Strafford, wi^ the rig^t of cut- 
ting timber growing thereon. In the winter 
of 1879-80, as he alleged, a quantity of oedar 
was cut by trespasser and brou^t to the 
appellant's mill, where it was partly converted 
into shingles. The respondent, on learning 
this, caused the timber to be seized. The 
defense was that the shin^e wood had been 
purchased in good faith. iJ(6ld,- confirming the 
judgment of the court below (11 R. L. 436 & 
5 L. N.) 185, that Art 435 C. C. (1) does not 
declare that the property in matenal belong- 
ing to another, is transferred to the workman 
when the added workmanship is so important 
that it greatly exceeds the value of the 
material. The workman has only the ri^t of 
retaining the thing on paying the owner the 
price of of the materi^J, and thus becoming 
the owner. Beard <fc MUiken, 6 L. N. 382, 
Q. B. 1883. 



[1]^ If howevbT the workmanship be so important 
that it g;reatly exceeds the value of the matenal em- 
plcwed, it is then considered as the principal part, 
ana the workman has a right to rstiin Uie win^ ou 
paying the price of the material to the propnetor, 
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PARCELS. 

I. Liability op dbliybbt company Fon,Su 
CARRIERS. 



PARENTS. 

I. Cannot sub on behalf of minor child- 
ren without tutorship. 

II. Llabiuty of fob wrongs committed by 

THEIR children. 

in. Rights of children. 

rV. Rights of with regard t<> children. 

1. Cannot sub on behalf of minor child' 

DREN WITHOUT TUTORSHIP. 

i. Where a mother sued tor damages al- 
leged to have been caused to her minor child^ 
without first being appointed tutrix. Held 
that she had no status. Wilhelmy & BrUe- 
boU, 6 L. N., 276 & 27 L. C. J. 175, C. C. 1883. 

II. IdABIUTY OF FOR WRONGS COMMITTED BY 
THEIR CHILNRBN- 

2. An employer or parent is responsible for 
a trespass committed by his children or by 
persons employed by him or under his control 
where he fails to establish that he was unable 
to prevent the act. Gravel <fc Hughesj 7 L. N. 
32, S. C. 1883. 

III. Rights of children. 

3. A son who continues to live with his father 
after his majority, and to do work for him at 
a trade which he has learnt with his father, 
has not the right, when he leaves and marries, 
to claim a salary from his father for the time 
he remained with him, unless at least he 
proves an agreement for which the father 
undertook to pay him such salary. Leblanc 
& Tellier, 11 R. 341, 8. C. 1882. 

IV. Rights of with regard to children. 

4. Petition presented to the Court by a 
husband against his wife, for an order to per- 
mit him to see his children. An action en 
siparation de corps had been instituted by 
the wife against her husband, and decided in 
her favour on the 23rd of June, 1883, giving 
her the custody of the child among other con- 
clusions taken by her. A preliminary point 
was now before ihe Court, whether by a simi- 
mary petition, without a writ of sunmions, the 
Court had jurisdiction in the matter. The 
petition was not made in a pending cause. 
His Honor observed : This Court decided on 
the 23rd February last (See ez parte Daoust, 
7th Legal News, page 69) that it had no juris- 
diction without a writ of simmions to proceed 
summarily to remove a tutor for misconduct 
in his office. The same rule should apply 
here. The court would further refer counsel 



to the following authorities with reference to 
the relations of husband and wife, to each 
other, and the interference of the Court 
between diem : — 4 Demolombe, p. 129, No. 
108 : Sirey^ Cohnar A. D. 1833 : A. J>. 1834, 2, 
127 : J. P. 1857, 879 j Sirey, A. D. 1862, 1, 128 j 
J. P. 1865, 116 J Su«y, 1867, 1,212 J 1868,1, 
208. The petition was dismissed. Petit is 
DilUlCj 8. C. 1882. 



PARISHES. 

I. Election of. 

5. Dans I'^rection de paioisses canoniquei, 
VEv^que diocesain n'est soumis qu'i sei 
8up6rieurs eccl^siastiques, et que les tribu- 
naux civils n'ont aucun contr61e soit quant au 
fond, soit quant a la forme des decrets. Ouimei 
& Cadot 7 L. N., 415. C. C, 1884. 



PARLIAMENT. 

I. Independanob of See C. 47 Vict. Cap 14. 

II. Legislative authority of See LEGIS- 
LATIVE AUTHORITY. 



PAROISSES. 

I. Election of See PARISHES. 



PAROLE EVIDENCE See EVIDENCE. 



PARTAGE. 

I. Attacked on the ground of fraud Su 
CONTRACTS. 



PARTICULARS. 

I. Bill of See PROCEDURE. 



PARTITION, 

« 

I. Action to set aside deed of. 

II. Of partnership property, see PART- 
NERSHIP. 

III. Right of, 

I. Action to set aside deed of. 

6. Action by a sister to set aside a deed of 
partake of the succession of a late brother. 
The brother deoeased had been, prior to hia 
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death, in partnership with the brother against 
whom the action was directed and who was 
charged with haying made the inventory by 
misrepresentation and fraud. The plaintiff it 

3)peu«d had signed the deed of partition 
ong with all the other members of the fami- 
ly and had ac(}uiesced in it for nine years, 
when she married, and it was only subsequent 
to her marriage that she thought of attacking 
the deed. On the evidence the Court of ap- 
peal reversed the judgment and dismissed 
the action. Charlebois A CharleboU. 5 L. N. 
421, Q. B., 1882. 

in. Right of. 

7. Under Art. 743. C. C. the right to a 
separation of patrimony constitutes a privi- 
lege and may be exercised on the property 
of the heirs or of the universal legatees and 
even on the proceeds of the licitation, if it is 
still unpaid and no judicial demands, either 
principal or incidental is necessary to give 
the creditors the right to the separation as 
they may exercice that right, at the distribu- 
tion of the moneys from the succession of the 
deceased by simple opposition. (1) Bachand 
t Bissau, 12. R. L. 11. S. C, 1881. 

8. The plain tiff Beized,a8 belonging to the de- 
fendant, nve inmioveables. Tne opposant, her 
80D, idleged that four of these inmioveables 
belonged to the community between the de- 
fendant, his father and the mother, and that 
he and his six brothers and sisters, were 
owners of an undivided half, his share being 
a fourteenth, that he had sued the defendant 
for partage en licitation and asked that the 
four immoveables be relieved from the seizure. 
Held that the co-heir of a community under 
tuch circumstances, could ask that the 
Beixure be suspended imtU after the conclu- 
Bion of the partage, but could not askd for the 
distraction of the immoveables seized. H6pi 
tal Qiniral A Gingraa, 10 Q. L. R. 136, 
S. a R., 1884. 



PARTNERSHIP. 

I. AOOOUNTS BETWEEN PARTNERS 

II. AotION AOAJKTS PARTNBR-S.. 
in. AonON TO AOOOUNT. 

IV. COMMBBGIAL. 

V. Compensation of debts due to. 

VI. LiABIUTY of FOR ACTS OF PARTNERS. 

VII. LtABILITT of PARTNERS DURING PARTNER- 
SHIP. 

VIII. Liability of partners after dissolu- 
tion. ' 



(1) Creditors of the deceased and his legatees have 
a right to a separation of the property of the succes- 
sion &om that of the heirs and uoiveml legatee, or 
jj^atees under general title unless there is novation. 
Tnis right may be exercised as long as the property 
exists in the liands of the latter, or upon the pnce of 
tbenle, if it be yet unpaid. 743 C. C. 



IX. Liquidation of. 

X. Partition of partnership ppopertt. 
XL Proof of existence of. 

XII. Registration of. 

XIII. Rights of partners after dissolution. 

XIV. Rights of partners between them- 
selves. 

XV. Transfer to partners for benefit of 

FIRM. 

I. Accounts between them. 

9. The partner who alone has had the man- 
agement of the affairs of the firm cannot, 
after a dissolution, claim from the other a 
balance due, except he render an account 
with his action or nas already rendered it, in 
which case if the account rendered has been 
accepted by his former partner and is found 
to contain an error, the only action which the 
parties have one against the other is in reform- 
ation of such account. Blais A Valli^eSf 
10 Q. L. R. 382, S. C. R. 1884- 

II. Action against partners. 

10. The plaintiff sued the two defendants, 
of whom one was his brother^ as members of 
the firm of A. P. & Co. then dissolved, for the 
recovery of a promissory note which he alleged 
had been niade by the partnership in his 
favor. — Held that an action on a note signed 
by a firm may, without any other special alle- 
gation, be maintained against one of the part- 
ners, although it be established during the 
defense of the other partner, that the firm 
received no consideration for the note. 
Bochette & Bochette, 10 Q. L. R. 342, S. C. R. 
1884. 

III. Action to Account. 

11. Les parties out ete en sociit^ comme 
avocats ou procureurs, et ils ont eu, en mdme 
temps, une agence d'assurance. lis ont dis- 
sout leur societe, et R., le demandeur, alle- 
guant que le defendeur G-. avait re9U des 
sommes d'argent pour la societe. Pa poursuivi 
en reddition de compte. G. a oppose a cette 
demande plusieurs exceptions, mais il a ete 
finalement condamn6 a rendre compte dans 
un delai d'un mois, sinon, a payer une sonmie 
de $1,500 au demandeur. JugS, que lors- 
qu'un associ6 poursuit un autre associe, en 
reddition de compte, il n'est pas oblig6 d'al- 
ISguer qu'il a lui-meme rendu compte, ou 
qu'il n'en a pas a rendre, il lui suffit d'all6guer 
que le defendeur a en sa possession des biens 
ou sommes de deniers appartenant i, la 
soci6t6 qui a exists entr'eux, dont il n^a pas 
rendu compte. Boy A Oauthierf 1 Q. B. R. 
96, Q. B., 1880. 

12. Et qu'& d6faut, par le defendeur, de ren- 
dre compte dans le delai fixe par le jugement 
qui lui a ordonnS de rendre compte, le deman- 
deur peut proc6der i 6tablir lul-mdme un 
compte d'aprds Particle 533 du Code de Pro- 
cedure Civile, ou il peut, suivant la pratique 
suivie avant le Code, fiure condanmer le 
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d^fendeur a lui payer, soit une oa pluBieurs 
provisioDB, pusqu'a ce qu'il lui ait rendu 
Gompte, 80it une aomme d6finitive pour 
obtenir la reddition de compte, a la discre- 
tion de la Cour. lb. 

iV. Ck>MMKBOlAL. 

13. Action to collect an accoimt of t370.80, 
for printing done in the Official Gazette, Ac, 
directed against the defendant, in part, for his 
individual debt, and in part as being jointly 
and severally liable as partner with C. J. D. 
Held, that persons doing business under a 
firm name as assignees and brokers are 
jointly and severally liable for the debts of 
the co-pamership. Loranger & Dupuy, 5 
L.N. 179, S. a, 1881. 

V. Ck>HP8NSATI0N OP DeBTS DUB TO. 

» • 

14. Where a person, after the dissolution of 
a partnership, is sued for an amount due, he 
may set up in compensation a debt due nim 
by one of the partners. Gauthier S: Laeroix, 
12 K. L, 508, Q. B., 1868. 

• 

VI. LlABIUTT OF FOR AOTS OF PaSTNIB. 

15. Action to recover $2,200 and uiterest, 
alleged to have been deposited with defend- 
ants, in May, 1875. The evidence of the 
deposit was % receipt signed by a member of 
the fom in the name of the firm. The evid- 
ence showed that the money was placed with 
the fimds of the firm and was credited to the 
member who received it in trust in the books 
of the firm. He it was who managed the 
finances of the firm, and he said that he with- 
drew the money, but afterwards replaced it. 
Held, that the firm was liable to repay it. 
Brown A Watson, 4 L. N. 404, S. C, 1881. 

16. In an action by advocates for law costs 
in a case where the defendant was plaintiff. 
Held, that where parties contract with one 
party personally, they have no recourse 
against the partnership, even though it has 
benefitted by the act of the partner, where it 
is shown that there was no intention on 
either side to bind the partnership, and in 
any case, where a partner sues in nis own 
name for a claim due to the partnership, he 
does not bind the pamership to the costs of 
tiie action. BHque & Dumcnd, 12 R L. 436, 

17. And in another caae^Held that a creditor 
has no right of action against a part- 
nership only in so far as the partner, with 
whom ne has dealt, has given himself out as 
acting for the partnership, and if he has con- 
tract^ in his own name, without speaking 
of tiie partnership, the creditor will have no 
recourse against them. Graham S Bennett, 
12 R L. 448, S. C, 1883. 

18. And where a person does busuiess ill 
the name of another but for himself, he is 
himself only responsible for the debts which 
he contracto. 25. 



VII. LlABlLITT OF PARTNHm DWIITO PAlCnrBB- 
SHIP. 

19. In an action of daniages for not having 
furnished certain machines to the partner- 
ship of which plaintiff was a member. ii«M 
Que la stipulation dans une acte de soci^t^ 
qu'im des associSs foumira au phu tdt cer- 
taines machines pour les operations de la ao- 
ci^te doit s'interpr§ter de maniere a donner a 
cet associ6 on temps raisonnable pour exScu- 
ter son obligation. Pelletier A Bousseau, 9 
Q. L. R. 186, S. C, 1882. 

20. £t que dans Tespdce les demandenrs 
n'ont pas Itablit leur droit it des dommages. 
lb. 

Vm. LlABILITT OF PABnrBRS AFTBR DISSOLr- 
TIOK. 

21. Plaintiff brought his action to reoover 
the value of the hire of some cars used in 
constructing a railway. The plea was a gene- 
ral denegation. The defendimt was c(mdem- 
ned to pay only a part of the amount 
demanded, but he inscribed in review on the 
ground that the hire having been made to the 
bkte firm, of which he was a member, there 
should be proof that he had assumed the obli- 
gation ofuie firm. ITe^d that the members 
continued to be jointly and severally liable. 
Gordon & McDonald, 4 L. N. 133, S. C. R. 1879. 

22. The plaintiff transferred to the defend* 
ant all his rights in ^commercial partnership 
which had existed between them, on condi- 
tion that the defendant would pay him 
$3000, that he would pay all the debts of the 
partnership and also all the personal debts of 
the plaintiff and that until payment of the 
$3000, he would keep the goods insured in 
fitvor of plaintiff. Ine gooos were at the 
time of the transfer, insured in the name of 
the plaintiff only, in two mutual Insurance 
Company by three policies shortly to expire 
and which plaintiff renewed at their expiration. 
Plaintiff and defendant subsequently made a 
settlement of this account and gave each 
other a mutual discharge. Held, that the trans- 
fer of the goods did not transfer the policies 
of Insurance, nor cover ^oods subsequent to 
the transfer in which plamtiff had no insura- 
ble interest, that defendant was not liable 
for contribution for losses previous to the ex- 
piration of the poUcies, but those stibsequent 
to the renewal of the policies were due only 
by plaintiff, without recourse to the de- 
fendant, and that in short plaintiff had re- 
course against the defendant only for such 
assessments for losses, anterior to tlye expir- 
ation of the policies which had not been 
made knovm to them at the time of the settle- 
ment of accounts. McDonald S Messier. 10 
Q. L. R. 329. S. C. R., 1884. 

23. The defendants were hotel keepers at 
Montreal, carrying on business under the 
firm of <T. A. & Ca'' The plaintiff, ajudgment 
creditor of the finn, caused the efi»cta of O. 
one of the {wrtners, to be seiaad at bis do- 
micile. G. opposed we seiiure on ^e ground 
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that his mdiyidTial property could not be 
seixed tinder a judgment against the firm for 
a debtof the firm. It was also alleged that 
the notice of sale was irregular. The plaintiff 
contested the opposition, alleging that the 
firm was dissolved, and had no Imown place 
of business nor assets, and that the defend- 
ants were jointly and severally liable- Oppo- 
sition dismissed. Carmel 4e Asselin, 28 L C. J. 
28 A 7 L. N. 150, C. C, 1884. 

IX. Liquidation of. 

Alt. 1543 of tha Civil Code is amended by adding 
thereto the fioUowing para^ph '* In the case of In- 
solvency snch ligbt can only he exercised dnring the 
fifteen days next after the delivery." Q. 48 Vict. 
C^.20 8ec.l. 

Arty 1896 of the said Code is amended by 
addiag thereto the following paragraphs : * ' If a 
psrtnmiip be diavlved or a judicial demand be 
made for each dissohitioiu the court or the judges 
upon the demand of one of the partners, after notice 
g&ven to the others has power to appoint one or more 
uqaidators. The UquidatorB so appointed shall be 
swoni to weU and nithfully perform the duties of 
their office ; They immediately give notice of their 
afnointment by an advortisement to that effect 
paUished in the Qitebeo Official Ckuette, and in two 
newspapeTy one in the French and the other in the 
Kngiiah languiu^ pnblished at the place of business 
of uie partnership or at the nearest place and in such 
odier manner as the court or Judge may prescribe. 
They beoome plate jwro, seized oT the assets of the 
partaership for the purpose of the liquidation, they 
mmish the security prescribed by the Court or 
Judge, and are in all respects subject to Uie sum- 
mary jurisdiction of such court or judge. Thevpos- 
•sess all the Ppwen^ and are subjected to all the 
(^ligations oijudicud sequestrator!^ with the excep- 
tion of putting into possbssian, which is done with- 
aat tib» intermediary of a bailiff. Acts exceeding 
than of administiation, cannot be performed by the 
liqpddatotB^ without the consent orall the partners, 
and in de£uilt d such consent, only with the ap- 
proval of the court or judge, after previous notice to 
the membos of the purtnership. The remuneration 
of the Uquidators is fixed by the court or judfle. 
Proceedings respecting the appointment of liquioa- 
ton^ and me performanoe of the duties of their office 
are summaiy. Provisional executions takes place 
notwithstanding tiie appeal, saving the rigJit of the 
Oonrt to which the cause is taken in appeal to sum- 
marily suspend such execution. Two judges of the 
voutt seized of the appeal, may also give such order 
fer SDspensioii'after notice to tne adverse party. Sec. 
3. 

X. Partition of pABCtNBRSHip property. 

24. In a division of common property be- 
tween partners M. one of the partners agreed 
to take certain shares as his interest in a 
tftt&saetion, bat in consequence of a claim 
by a third party (which was a partnership 
liability) their shares passed into other handls 
and could not be delivered to M. Heldy that 
under the agreement between the partners. 
K. was entitled to have his portion made 
good out of the partnership, assets, and the 
ralue of the shares not delivered to him 
should be calculated as at the time of the 
partition or agreement between the partners 



settling their respective rights. McLcdougall 
<fc Prentice, 7 L. K. 162 & 28 L. C. J. 169, Q. B. 
<fc8L.N. 163, P.O. 1885. 

XL Proof of existence oPr 

25. Action in Which the plaintiff alleged 
that in December^ 1878, the Government of 
the Province of Quebec, having invited ten- 
ders for furnishing the Normal School, he 
sought to induce the defendant to join nim 
in co-partnership for the purposes of the con- 
tract, the plaintiff to do the work and the 
defenduit to furnish the money required to 
purchase the materials and pay the wages of 
the journeymen, the profits to be divided. 
The defendant drew $18,895.59 from the 
Government, on which there was a clear profit 
of at least $12,000, of which he has not rend- 
ered any account to the plaintiff, and now the 
plamtifi'sues for an account. The defendant 
denies that he never made any co-part- 
nership with the plaintiff, that the con- 
tract was taken in the name of the defend- 
ant alone, and the work was executed by the 
defendant, the plaintiff being his employee ] 
that on the representations of the Prime 
Minister of the Province of Quebec for the 
time being that the defendant was not skilled 
in that business, the latter knowing the plain- 
tiff ^s ability, secured his services to carry 
out and superintend the cabinet-makers' 
work, and after paying him a salary he would 
credit him with one-half of the profits on the 
different sums which he owed him ; that there 
was no agreement that the plaintiff should be 
responsible for the debts or losses resulting 
from the contract. The plaintiff, it is alleged 
accepted the defendant's offer. Per curiam. 
— ^liie admission of the defendant, imder the 
circumstances, cannot be divided. It is in 
accordance with the pleas filed by him. The 
plaintiff, not having any commencement de 
preuve par Scrit, to establish the eidstence of 
a partnership between him and the defendant^ 
neither the defendant's plea nor his deposi- 
tion being sufficient to do so, cannot prove by 
witnesses the existence of such a partnership. 
Under these circumstances the question put 
to the witness is illegal and therefore the 
objection is maintained with costs. Pratt S 
Berger, 4 L. N, 341, & 28 L. C. J. 192, S. C. 
1884. 

XII. Registration of. 

The following provisions are added after the sche- 
dule to Cap. 66 ot the ConsoUdated Statutes for Lower 
Canada, respecting partnership : 

8. Eveiy person in the Province of Quebec who is, 
or hereafter may be enga^^ in business for trading, 
manu&cturing or mechanical purposesjor for purposes 
of construction of roada dain% bridges or other build- 
ings, or for purposes of colonization or settlement, or 
ofuiJid traffic, and who is not and ^lall not be asso- 
ciated in partnenhip with any other perMma but 
who uses or shall use alon^ or who uses or shall use 
his own name with the addition of " and Company " 
or some other words or phnse indicating a pluluhty 
of members under the said style, shall cause to be 
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deliTered to the Prothonotaiy of the Superior Court 
of each district, and to the registrar of each county in 
which such persons carries on, or intends to carry on 
bnsineaBy a writing, signed by such person. 

9. Such dedaiation shall be in the form or in the 
terms of schedule A, annexed to this act| and shall 
contain the name, surname, quality and residence of 
such person, and the style or firm under which he 
carries on, or intends to cany oa business, and shall 
also state that no other person is associated with him 
in partnership. 

10. Persons now engaging in business under a style 
ref^uiring registration, shiOl file such decluaUon 
within sixty days after the passing of this act, and 
those who^ m future, shall engage in business under 
a similar style, shall deposit tneir declaration within 
sixty days of the time wUen such style is used. 

11. The j»rothonotary and the registrar shall, as 
soon as received by them, and the costs of registra- 
tion have been paid for. enter the declaration above 
mentionedy in the order of its filing in a registry 
book whicn they shall keep to this eifect, which book 
shall at ail time be gratuitously open to the public 
inspection. The prothonotary and registrar shoQ each 
be entitled to be paid by the person whosh^ deliver 
such declaration the sum of nfty cents for registrine 
it, if it does not contain more than two hundred 
words, and the sum of five cents for each additional 
hundnd words. 

The fee shall be the some for every certificate 
required and delivered. 

i2. The registrar and prothonotary shall keep two 
indexes in the form of schedule B, annexed to this 
act, and they shall enter as soon as received, accord- 
ing to alpmibetical and filing order: in the first 
column ol one of these books, tUe style mentioned in 
the declaration delivered to them, in the record 
column the name of the person ; in the third column 
the date of the filing of tne same. 

18. All changes m the style mentioned in such 
registered declitfation. shall be also registered in the 
same manner ; it shall be the same when the person 
shall cease carrying on business under such style, or 
using such style that'he hac* registered. 

14. Every person, Failing to comply with the pro- 
visions of this act shall be liable to a fine of two hun- 
dred dollars, to be recovered before any Court of 
competent civil jurisdiction, by any person suin^ as 
well in his own behalf as on behalf of Her^MDs- 
jesty. Half of such penalty shall belong to the Crown, 
tor the uses of the Province, and the other half to 
the party suing for the same, unless the suit be 
brought, as it may be, on behalf of the Crown alone, 
in wnich case the whole of the penalty shall belong 
to Her M^esty, for the uses aforesaid. 

16. The dispositions of the act to amend the laws 
in qm tam actions in Lower Canada (.27-28 Vict., 
Gap. 43), shall apply to this act. Q. 48 Vict., Gap. 
29, Sec. 1. 

26. In an action qui tarn for the non regis- 
tration of a partnership. — Held, that one ac- 
tion for the $200, would not lie against two 
partners jointly and severally. Bernard A 
Gaudry. 4 L. N. 385, S. C, 1881. 

XIII. Rights of partners after dissolution. 

27. The plainti£P demanded from the de- 
fendants $3,488.86 which he said he advanced 
to them to purchase grain in connection with 
their business as partners. The defendant 
A. G. McB., denied the liability and set up 
that at the dates in question he was not part- 
ner with the other defendant^ B. G. McB. 
Held that after dissolution of the partnership 



one pamer has no authority to borrow money 
in the name of the firm for the purpose oif 
the partnership business. McBean A MeBean, 
6 L. N. 95, 8. C., 1883. 
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28. Pendant plusieurs ann§es les parties 
en cette cause ont 6t6 associe pour Texercice 
de leur metier, menuisier et entrepreneur. 
Dans Texistence de cette 60ci6t6 TAppelant 
a entrepns avec les nommes Bourgoin et Lar 
montagne et en dehors de la soci6t6 Berger h 
M^tivier certains travaux pour lesquels Tinti' 
lakj par sa pr^sente action, demande sa part 
des profits all6guant que I' Appelant n'ayait 
pas le droit d'entreprendre des travaux pour 
son seul b^n^fice. Jugi : — lo. Que la 80ci6t6 
contract6e entre les parties en cette cause 
6tait une 80ci6t6 limit^e aux seuls ourrages 
qui seraient entrepris avec I'assentiment des 
deux associ^s, et que chaque associ^, aux ter- 
mes de leur acte de soci^tli, 6tait libre d*en* 
treprendre, en dehors des anaires de la socie- 
ty, des travaux pour son benefice seuL et 
que lorsmdme que l'intim6 aurait un droit 
d'action, Taction en reddition de compte se- 
rait en tout cas pr6matur6e, les travaux en- 
trepris par Tappelant avec B. L., n'etait pas 
terminus lors de Finstitution de TactJbn ni 
lors de la contestation du compte qu'il a 
rendu k Pintim^. Berger d: Metivier, 1 Q. B. R. 
328yQ.B., 1881. 

XV. Transfer to partner for benefit of 

FIRM. 

29. Where a mortgage was granted to one 
partner for the benefit of the firm, and by 
him transferred to the other partner, an ac- 
tion by the firm based on the mortgage was 
held good. Lord & Bemier. 4 L. N. 182, S. 
C.R.1881. 
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II. Action to sit aside. 

30. Proceeding in the nature of a scire fa- 
cias to set aside letters patent under the Act 
of the Parliament of Canada, 35 Vict. Cap. 26. 
The proceeding had been talcen in the name 
of the Attorney General of the Province of 
QuebeC; and objection was made that the ac- 
tion could only be legally be brought in the 
name of the Attorney General of Canada. Ac- 
tion dismissed. Attorney General <t Bate. 27 
L. C. J. 153 & 6 L. N. 271 S. C. R., 1883. 

IV. FORMALITIKS TO SECURE. 

31. On the merits of an information by the 
Attorney General of Canada demanding the 
issue of a writ of scire facias* Heldj that the 
omission to file a model of an invention for 
which letters patent are applied for without 
a dispensation from the commissioner of 
patents, from filing snch model, is fatal to the 
Talidity of the patent. Attorney General d; 
Bate, 6 L. N. 227, S. C, 1883. 

V. Infringement of. 

32. Where the essential and principal 
parts of a patented machine have been imit- 
ated, such imitation will be held an infringe- 
ment, notwithstanding dissimilarity in other 
less important points. Lainer A Collette* 
5 L. N. 412, S. C, 1882. 

33. Action of damages against the defend- 
ants for alleged infnngement of plaintifiTs 
rights, as inventor of a new key for water 
taps or cocks, to open and shut in their boxes, 
the cocks with double or multiplied openings, 
without possible mistake. Plaintiff obtained, 
on the &d October, 1873, letters patent un- 
der 35 Vic, Cap. 26, protecting his invention. 
He complained that the defendants, in July, 
]879, proposed to buy the invention and bor- 
rowed the model and plans, and the written 
explanations in connection with the same, 
and used the invention without his consent. 
The demand was for an injunction against 
the defendants, forbidding them to use the 
invention, and for damages. The defendants 
pleaded that the system of stop cocks and 
keys used by plaintiff, and described in his 
socalled invention was not new and had been 
in use for a great number of years, that it was 
to be found m the letters patent granted to 
one Charles Dickson, in the United States, 
on the 22nd February, 1876. On proof, judg- 
ment for plaintiff and $500 damages allowed. 
Morin is Berger, 6 L. N. 236, S. C, 1883. 

VI. Proceedings in Repeal of. 

34. Where the repeal of a patent is a prin- 
cipal object of the action, the proceedings 
should be by scire facias. 35 Vic, Cap. 26, 
Sec. 29. Lainer & ColletU, 5 L. N. 412, S. C, 
1882. 



VII. Right TO. 

35. In an action to recover damages for 
the infringement of a patent. — Held, than an 
immaterial variation of a machine in general 
use, cannot be the suject of a patent right, 
there must be at least a new adaptation of a 
known principle or some change which has 
called forth the inventive faculty. BarU v. 
Masterman, 4 L. N. 181, S. C. R., 1881. 

36. And where a provisional order to 
restrain defendants from using the invention 
during the suit was asked for and it appeared 
that months had elapsed since the enqu^te on 
this petition was begun, -it was ordered that 
proof he completed on all the issues anani 
jaire droit. Morin A Berger. 4 L. N. 183, S. 

C, 1881. 

Vrn. Sale of. 

37. The sale of the right to use an inven- 
tion contains a warranty that the invention 
is new and useful. Dery d; Hamel, 7 L. N. 
405, Q. B., 1884. 

38. The purchaser of such right is not 
required to have the patent set aside before 
he can recover the price paid by him. lb. 

39. The use of a patent for manufacturing 
purposes is a commercial matter. lb. 
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I. Action en declaration de See SEDUC- 
TION. 

II. Evidence op See Evidence. 



PAWNBROKERS. 

I. Rights of. 

II. Who are. 

40. A pawnbroker is entitled to securitv 
that the pledge seized in his hands, shall if 
sold, produce enough to indemnify him. 
Beaudry d: Upine, 5 L. N. 103, S. C. 18S2. 

II. Who are. 

41. The case of Perkins db Mar tiny referred 
to in II. Dig. 572, 24, reported at length, 25 
L. C. J. 36, S. C. R. 1880. 
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VII. Of Bonos not returned. 

VII. Optionto patin cash or|bondi. 

IX. Plaob of. 

X. Proof OF. 

XL Proof of error is. 

XII. Subrogation. 

XIII. Tender. 

I. Ambiguity in receipt. 

42. Question of interpretation of a receipt, 
filed in answer to the action of plaintiff, 
decided in favor of the discharge. Oiroux A 
NornumdWy 7 L. N. 277, S. C. 1877. 

II. Delegation of. 

43. An acceptance of a delegation in a deed 
of sale wherehy a sum of money is made 
payable to the party accepting, on condition 
of such party granting a discharge of the 
character specified in the deed, compels the 
party so accepting to execute the discharge 
in question before suing to recover the money. 
Le Cridit Fonder du BasCanada & Thorn- 
ton, 25 L. C. J. 243, S. C. R. 1880. 

44. Action for $3,792.75 on the alleged 
acceptance, by plaintiffs, of a delegation of 
pajrment in a aeed of sale from L. to R., of 
date 26th May, 1875, whereby R. undertook 
to pay appellants, in discharge of L., a hypo- 
thecary debt char>jod upon the property by 
L., in favor of appellants. The action alleged 
that the delegation became perfect by the 
due registration of the deed of the 26th May, 
1875, and that on the 16th March, 1877, the 
appellants had, by notarial act, duly signified 
their acceptance of the delegation of pay- 
ment, and the respondent had in conse- 
quence become their personal debtor. R. 
pleaded that he had never become the per- 
sonal debtor of the appellant, that the deed 
of the 26th May, 1875, had been taken by 
him to secure an indebtedness of L. to him, 
and was subject to a condition of << r§m6r6, " 
until the 1st January, 1876- That L. remained 
in possession until the 23rd August, 1876, 
when R. reconveyed the property to L,, who 
remained in possession until the 30th Jan- 
uary, 1877, when the appellants became the 
ac^udicataire thereof at the sheriff's sale for 
$50.00, that the acceptance of the delegation 
after the sale on the 17th March, 1877, signified 
the 26th March, of the same year, could not 
render the respondent personally liable, the 
indication of pa3rment in the deed on the 16th 
May, 1875, having been expressly revoked by 
the retrocession of the 23rd August, 1876. The 
appellants repUed that the pretended retro- 
cession could not liberate the respondent nor 
destroy the operation of the registration of 
this deed, moreover that he had paid sums 
on account, acknowledged himself the per 
sonal debtor, frequently offered and promised 
to pay, had asked for time and negotiated 
for a settlement. The receipts on account, 
however, were not conclusive of the object of 
the payment. Htld, that as the formal accept- 



ance was posterior to the retroceavon thai 
there was not sufiicient acceptance to hind 
R. SocUU Per. de Con. Jaeaues-Oartier S 
Robitison, 1 Q. B. R. 32 ^ 4, L N. 38, Q. B., 
1880. 

45. Question as to the rights of dUignit 
under ike following circumstances: — Dcma- 
tion by father to son of half of lot Na 161 , in 
the parish of Three Riven. Sale by fiUiier 
and son coojointly to the brother of the 
father of the said lot for the sum of S2,80D, 
whereof $775 cash and the balanpe jMjnable 
to different persons among others to pay $120, 
each, to the brothers and sisters of the son. 
In the following year, the purohaser ga^e a 
hypothec on the lot in question to his son for 
$836.29. Subsequently, some two yean, the 
purohaser resold the lot back to the elder <rf 
his two vendors. On a judicial sale of the 
property, the brothers and siaters to wrham. 
the purchaser at the first sale was topaj$l20 
each, as part of his purchase money, ware 
collocated for that amount, and the oolkmr 
tion was contested by the son, to whom the 
mortgage had been given forS836i29. The 
grounds of contestation were that the first 
sale was simulated and fraudulent^ that the 
resale to one of the vendors of the same lot 
was a retrocession and the indication of pay- 
ment, not having been accepted before the 
retrocession, there was confusion of the bal- 
ance of the price of the first sale, and the 
diligu^ could not recover. Held^ that there 
was no retrocession and that the indication 
having been made by two vendors could not 
be revoked by one of them who had repur- 
chased the property, and moreover, as the 
siipulani was himself the tutor of the tMii- 
quie, who was a minor at the time, there was 
a sufi&cient acceptance and the collocation 
would be maintamed. Dostaler S Ihipfmt, 
8 Q. L. R. 365, S. C. R,, 1882. 

46. In November, 1874, a brother of plain- 
tiff, sold to defendant an immoveable rar Ihe 
sum of $1,000, one half payable in cash and 
the other half to plaintiff in discharge of the 
vendor, by instalments. Another brother of 
plaintiff uitervened in the deed and accepted 
for him. Plea that the defendant had paid 
to the vendor the balance due previous to 
action brought and had taken his diadiajge ; 
that the vendor was not indebted at the 
time to the plaintiff, that the delegation had 
not accepted the delegation previous to the 
payment, and that the delegation was made 
only in the interests of the vendor. All these 
allegations were established by the proof, and 
the plaintiff on faits et articles admitted 
that the vendor owed him nothing and that 
it was just a matter of accomodation between 
them, entered into for the convenience of the 
vendor, and to put it out of his power to 
spend it. It also appeared that the brother 
who had accepted had no special power to 
do so, and was simply exnployed to act for 
him in ordinary affairs. Meldj under these 
circumstances, that the payment to the 
vendor was a good payment and the 
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was dismisfled. (1) Imoie A Desaulniersj 7 
Q. L.R. 272, S.C.R, 1881. 

47. A creditor received certain railway 
bonds as collateral security for notes of his 
debtor. In a suit to recover the bonds 
brought by the curator to the debtor's vacant 
succession, the creditor pleaded that the deb- 
tor had agreed to transfer the bonds to one 
G, for a pncA named and that G, had assigned 
hu rights to defendant. Held that as there 
was no evidence that the obligation was ac- 
cepted by Q, prior to the insolvency or death 
of the debtor it could not be urged as a de- 
fense to the action. (2) PautiS SenicaX, 7 
L.N. 30, S. C, 1884. 

III. Demand of. 

48. Per Curiam. — ^The defendant in this 
case, who resides at a distance from the city, 
being indebted, to the plnintifF for ^ods, 
came to the city and visited the plaintiff's es- 
tablishment to pay the amount of an account 
due by him. He was told that the account 
was in the hands of a lawyer for collection, 
whom he must see ; and goin^ to see him the 
latter demanded $10 for his costs, having 
fyled a fiat for a writ. Defendant would not 
pay this amount, and returning to the plain- 
tiff paid him the amount of his account. The 
action was served and returned for costs. The 
flat was dated the 20th and changed to the 
19th of November, and was served on the 
2l8t. Tlie account was paid on the 19th. The 
defendant pleaded to the action that it was 
not maintainable, as no demand been made 
upon him before the institution of the action. 
The plaintiff answered that he, defendant, 
had been written to about the account, and 
that it was the custom among merchants to 
pay on such a demand at the debtor's domi- 
cile. The question is where is the debt paya- 
ble ? Is it payable at the plaintiff's domicile ? 
The debt is querable. You must go to the 
debtor's house, either personally or by attor- 
ney, who is in a position to give a receipt. 
The custom alleged by the plaintiff cannot 
tAke the place of law. The law gives the deb- 
tor the right to pay at his domicile when no 
place ofpayment is specified, and this is but 
right. The defendant's plea is a good one ; 
there was no demand of payment, and there- 
fore the action must be dismissed with costs. 
Smardon S Lefaivre. S. C, 1 884. 

{V. EVIDBNOB OF. 

49. Plaintiff sued for an amount which he 
alleged ought to be to his credit hi the Bank 
defendant. The Bank filed a note which 
plaintiff had endorsed for $200, but on which 
plaintift asserted $100 had been paid by the 
maker and referred to a pencil memo., on the 



ri] Confirmed m Appeal, 2 Q. B. H. 241, Q. B., 
1882. 

(2) In appeal. 



note which read " Cent piastres couvert par 
hypoihique. " The bank, on tJie contrary, 
made proof that they had received nothhig 
on account from any source. Judgement dis- 
missing action confirmed. Noiseux & La 
Banque St Jean. 5 L. N., 360, S. C. R., 1882. 
50. The respondents who where creditors 
to an amount exceeding $4000, of the insol- 
vent firm of C. and M. complained that 
appellant had received from C. & M. a sum 
of $3824, subsequently to their insolvency, 
and that they asked that they be ordered to 
pay that amount into Court for the benefit of 
the creditors generally. The fftots were that 
in the beginning of 1881, the defendants 
wishing to encourage C. & M. their relative, 
advised them to form a partnership and com- 
mence business in Montreal. The partnership 
was formed, and by clause 7 of the deed it 
was stipulated that the books of C. & M. 
should be regularly kept, and that should 
appellants have access to aM the accounts 
and transactions. The book-iteeper of C. it 
M. was also book-keeper to appellants. From 
April, 1881, up to December 1881, C. & M. 
bought gocfds from appellants to a consider- 
able amount. They also bought goods from 
J. 6. M. & Co. appellants, becoming respon- 
sible to the extent of about $1,200. In Jmdu- 
ary, 1882, C. & M. made an invenjbory of their 
affairs by which they showed assets $15,386.- 
90 and liabiUties $ 16,489, 68.. JTe/d, that ap- 
pellants must have known of the insolvency 
of C. & M. in May, June and July 1882. Bois- 
seau S Thibadeau, 7 L. N. 274 & 12 R. L. 672. 
Q. B. 1884. 



VI. NOVATIOIC. 

51. Action for attorney's costs. The plain- 
tiffs set up an action taken by F. a. G. 
against C. G. et al. in nullity of a deed of 
sale; which action was defended by them 
and dismissed with costs to them, taxed at 
$55.40. They also alleged appeal from this 
judgment, and the dismissal of the appeal 
with costs in their favor, or rather in favor of 
one of them, taxed at $145.64. In this appeal 
the defendants were sureties. Subsequently 
appeal to the Supreme Court and finally 
settlement en justice, in another case in 
which one J. L. was plaintiff against F. X. G. 
C G. and J. A. N. M. by which settlement 
the appeal to the Supreme Court was discon- 
tinued and it was arranged that the costs to 
be paid to the attorneys of C. G. for the pro- 
cedure before the Superior Court will be $150. 
Dismissed by the Supreme Court, of the ap- 
pe d, in consequence of the settlement. The 
defendants were also sureties before the 
Supreme Court. The action was for the costs 
in all three courts. The defendant pleaded 
that the plaintiffs were bound by the arrange- 
ment which constituted a novation of the 
debt. Held, that there was no novation but 
only an indication of payment. Ouimet & 
Choquet, 25 L. C. J. 223, S. C. R. 1881. 
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VII. Of bonds not bstvrmbd. 

52. Where a person is in default to return 
bonds deposited with him as collateral 
security , he is liable for the par value. ( 1 ) Pauzi 
A Sinical, 7 L. N. 30, S. C. 1884. 

VIII. Option to pay in cash or bonds. 

53. Where a person by a contract has an 
option to pay in cash or bonds, and pays a 
part in cash, the option is made and the 
balance can be demanded in cash. Bawen & 
Gordon^ 5 L. N. 300, Q. B. 1882. 

IX. Place of. 

54. When the contract fixes no place of 
payment the demand must be made at the 
domicile of the debtor without the latter be- 
ing obliged to notify the creditor of his readi- 
ness to pay. Beaudry S; Barbeau, 1 Q. B. R. 
268, Q. B., 1881. 

55. Lorsqne \fi paiement doit se faire en la 
demeure du cr^ancier et que le cr^ancier d6- 
cdde avant de recevoir son paiement, le d^bi- 
teur ne pent deposer le montant du entre 
les mains du protonotaire et poursuivre les 
creanciers pour sa d6charge, mais qu'il doit 
mettre legalement les Mritiers du creancier 
en demeure de se rendre au lieu convenu 
pour y recevoir leur paiement, et s'il y a des 
absents parmi les h6ritiers, le debiteur doit 
se prSvaloir de Tacte des d6pdts judiciaire, 
Quebec, 1871, 35 Vict. Menard <fe LussieTf 7 
L. N. 59, S. C, 1883. 

X. Proof of. 

56. To an action for taxes, the defendant 
pleaded inter alia pajrment. Held that the 
oath of a witness that payment had been 
made, but the receipt lost, coupled with the 
presumption arising from the lact that the 
subsequent years had been duly paid was 
sufficient. City of Montreal <fc Oeddes, 5 L. 
N. 203, S. C. 1882. 

XI. Proof of error in. 

57. L'intime a emprunte de TAppelant 
une somme de $1000, pour laquelle il lui a 
consenti une hypoth^ue, le 2 septembre 
187^. Une partie de la somme souscrite a 
et6 pay6e le 2 septembre, et la balance davait 
r^re a mesure que les b&tisses que Tlntimd 
constraisaient sur le terrain hypoth6qu6, se- 
raient sufiBsamment avanc6es pour garantir le 
prdt. L' Appelante a pay6 dif^rentes sommes 
se montant en tout & $1000 y oompris une 
somme de $400, pour laquelle elle produit un 
re9U du 2 septembre 1873, elle a, en outre, 
produit un cheque de m^me date, pour $350 
qu'elle a paye k Payette & Bouraon, le 3 sep- 
tembre 1873. Le 18 juillet 1878, eUe a port^ 
cette action par laquelle elle reclame cette 
somme de $350 qu'elle pr§tend avoir pay6e 
par erreur en outre des $1000 prSt^es a I'ln- 
tim6. JugS: Que d'aprds toutes les circnm- 



(1) In appeal. 



stances, il a^fpeit qoe le cheque de $d5U acAe 
donn6 en m§me temps que le re^ de $400, 
que la somme pay6e sur le cheque se trou- 
vait comprise dans celle de $400, pour Isr 
quelle TLatim^ a donn6 son re9u et que TAp- 
pelante n'a rien pay6 au-deli des $1000 laen- 
tionn^es dans Tobligation et dont eUe a ^ 
pay6e par Tlntim^. Soeiite de Ckmstruetien 
MoniarviUe & Bobiiaille, 1 Q. B. B. 225, Q. B 
1881. 

XII. Subrogation. 

58. F. sold to L. three lots of land in the 
city of Montreal. Subsequently L. sold one of 
these lots to the defendant W. and another 
to one R. There remained a balance of $1960 
due to F. which the appellant as assignee to 
L's estate, paid to F. irom whom he obtained 
a subrogation. W's property having been 
sold by the sheriff, the appellant as being 
subrogated was oollocuted for $1561.99. The 
respondents, creditors of W. contested this 
collocation which was rejected by the Super- 
ior Court, on the ground that the subrogation 
had been granted by F. after the claim had 
been paid and extinguished, and that the 
appelluit had not paid with his own monej- 
but that he had only paid one-third, the 
other two thirds having been furnished to 
him by W. and R. Heldj in appeal, confirming 
this judgment, that subrogation eiUier conven- 
tional or legal cannot take place except in favor 
of a third party who pays tiie debt of another ; 
that the appellant had paid F. as the repre- 
sentative of L. who was F.'s personal debtor, 
and who was bound to protect W. against F.'s 
claim, and that the payment so made had 
entirely extinguished the debt for which 
appellant was collocated. Stewart & Meirapoli- 
tan Buildina Soeiety, 1 Q. B. R. 324, Q. B. 1881. 

59. Appellants purchased &om P. B. cadas- 
tral lot 17 1 6, St. Antoine ward, and the balance 
of purchased money was transferred by va- 
rious deeds to C. and by the sale of the pro- 
perty to B , the latter oeoame liable to pay 
this balance to the exoneration of I4)pellant8. 

B. then made an exchange with respondents 
of said lot for lot 1664, aec. 74 in the same 
ward and to guarantee jespondents B^ainat 
said balance ofpurchase money liypothecated 
the greater part of last mentioned lotin their 
&vor. Subsequenly £. sold a portion of i6fi4, 
sec. 74, to P. 8. B. and othen, and obligad 
them to pay the balance of purchase money 
so payable to C, and to this deed jespondents 
became parties and accepted P. S. R. and 
others in place of B., and discharged 3. tern 
all personal responsibility in tneir fiwor. 

C. then sued respondents hypothecacily ior 
three instalments of interest due on aaid 
balance of purchase money and the re^Kind- 
ents paid, taking a notarial dischargB in 
which they claimed the legal benefit of sub- 
rogation, under Par. 2 of Art. 1150 C. C, and 
sued appellants as the personal debtors of 
the amount. HBld, thsrt appellants were 
liable to pay the amount demanded snd 
could not invoke the benefit of aaid leleeae 
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in ibvor of B^ Meford <0 Les EeeUHntigw 
of ike Seminary of MoKtrealj 28 L. C. J. I, 
Q. &, 1882. 

Ml Where the Corporation of Quebec had 
seued and sold the property of a wife efyarie 
de kUns for taxes due by her husband. — Held 
that she wav not legally aubrGgated in the 
ariTiLsge of the Corporation for the amount. 

Verner S Blaneheij 8 Q. L. B. 288, 8. a R. 

1882. 

XIII. Tender. 

61. The defendants being sureties in appeal 
and liable for coets under their bond^ on the 
90th 1880ymade a tender ^* on condition that 
if the judgment rendered in the said matter 
be reversed, the money will be returned to 
ihem who now pay as Molson's sureties.^' 
Action was taken out and the defendants 
pleaded an unconditional tender, and made 
an unconditional consignation of the money 
with their plea. Judgment condemning them 
unoondxtionfdly to pay all costs confirmed on 
the groimd that they had no right to attach 
a condition to their tender ( 1 ). Carter & Ford, 
4L.N.77,S.C. B.188i. 

62. Where a tender is refused simply on 
account of more being claimed to be aue, it 
it is not necessary that the amount tendered 
be tendered in coin. Vide British Lion, 2 
Stuart's v. A, R., and in Jones v. Arthur, 
Jurist. 866, Fisher's Morrison Digest, ybo., 
Tender, p. 829. A tender made in the form 
of a cheque is a good tender, where no objec- 
tion ia made to the quality, but only to the 

rmtum of the tender. Caird <fr Webster, 9 
L. R. 158, S. C, 1883. 



PENAI.TY 

I. Action for ukder Qubbbo Eubctions law, 
ELECTION LAW. 



II. Fob kon bbgistration of mabchande 
PtmiaQTTB, see KARRIEB WOMEN. 

nL Pbocbboings fob. 

63. The provisions of a statute creating a 
penalty must be interpreted stric^tly. A pro- 
secution under such statute must follow the 
exact terms of it» Or^eau S Loiseau, 12 R. 
L. 139, C.C., 1882. 



PENITENTIARIES 

I. Act rbspbgtino, see C. 46 Vict. Cap. 37. 



PENSIONS. 

I. To FUBUOSBBVANTS AND BMPLOYBBS, see Q. 

44-45 Vio. Cap. 14. 



(I) Tiilf n Dig. 69-849. 



PEREMPTION- 
L Erbob is obbtifioatb. 

II. InTBBBUPTIOK OF. 

III. Proobdubb IV. 

IV. Right to. 

I. Ebbob in obbtifioatb. 

64. Motion for peremption accompanied by 
the usual certificate in which, however, the 
name oft>ne of the parties was spelled Benis- 
ter instead of Bemister, Held fatal and motion 
dismissed. Burland-Besbarats Lithographic 
Co. & Bemister, 4 L. N., 101, S. C. 1881. 

65. But in another case held that the omis- 
sion of a letter in the name of plaintiff, in the 
Prothonotaiy's certificate of last proceeding, 
cannot be set up as a bar to peremption where 
three years have elapsed from last proceed- 
ing. The Court may order that the certifi- 
cate be amended before adjudicating upon 
the application for peremption. Saunders ds 
Herse, 6 L. N. 68, S. C. R. 1883. 

II. Intbbbuption of. 

66. Peremption will not run in favor of a 
party who is dead, and cannot be demanded 
in the name of such party, but the death of 
one of the defendants does not prevent the 
other defendant from moving and obtaining 
peremption in his own favor. Sennet dj Harni- 
ger, 25 L, C. J. 148, S. C. 1880. 

67. The defendant made a motion for 
peremption. The last incident in the cause 
was on the 7 th December, 1881, when the 
cause was at enquete, and the entry in the 
plumitif was that the case was then continued 
to 9th December 1881 , by consent. The defend- 
ant contended this was not a valid proceeding 
in the cause, and that, therefore, peremption 
was acquired to him. He likened the case to 
Cook vs. Miller, 4 E. L. 240, at Quebec, when 
the entry in the plumitif was that the case 
had been called. Fer curiam. — ^The cases are 
entirely different. Here the cause was 
acyounied by the agreement of the parties. It 
was a valid and useful proceeding. In the 
case of Cook vs. Mitler, the case was called by 
the prothonotary ' and nothing was done. 
There was no intervention or proceeding by 
either party. Motion dismissed. Kellond i 
Reed, 5 L. N. 94, S. C. 1882. 

68. Les pourparlers et arrangements, ou 
projets d'arrangements entre les parties ont 
pour effet d'interrompre la prescription, a'ils 
sont legalement 6tablis. Armstrong ds Trudel, 
6 L. N. 162, S. C. 1883. 

69. And a requisition for faits et articles filed 
by the plaintifis' attorney after the service on 
bim of a motion by defendant for peremption 
d'instance but before the motion was filed 
and before the certificate of want of proceed- 
ings was filed is not sufiicient to prevent the 
granting of the peremption. Drolet S Robi- 
taiUe. 9 a L. R. 310, S. C. 1883. 
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IL Pboobdurb IK. 

70. The service of the petition in peremp- 
tion is regular if it is made on one of the 
members of a legal firm, the other having, 
since the institution of the action, accepted a 
position in the public service, incompatible 
with the practice of his profession. LahoBsitre 
vs. Eihierj 1 1 R. L. 104, S. C. 1881. 

71 . And similarlv the petition may be made 
by one member of the firm, the other having 
been appointed iudge. lb. 

72. And were the action is against the several 
defendants, the petition may be made on 
behalf of one of them. lb, 

rv. Right to. 

73. An action against several defendants 
may be dismissed as to one of them, only on 
his motion for peremption d'instance. Aul4io 
S Prentice, 1 Q. B. R. 123, Q. B. 1881. 



PERJUEY— iSce CRIMINAL LAW. 



PERSONAL ACTION. 
I. What is, see ACTIONS, nature of. 



PERSONS. 
L Status of uxaffboted bt insanitt if not 

IHTERDIOTBD, 866 CIVIL STATUS. 



PETITION OF EIGHT. 

I. On oontraot as counsel. 
n. QuBOBO Act. 

I. On contract as counsel. 

74. By art 25 of the Treaty of Washmgton, 
it is provided '* that each of the high contract- 
ing parties shall pay its own Cooimitisioner and 
Agent or Coimsel; all other expenses shall 
be paid by the two governments in equal 
moities." By 35 Vict. Cap. 25, the fisheries 
arts, of the Treaty of Washington were made 
part of the Law of Canada, and a Queen's 
Counsel, residing in the city of Montreal, was 
one of tne Canadian Counsel before the Com- 
mission sitting at Halifax. There was evidence 
showing the agreement entered into between 
the Minister of Marine and Fisheries and the 
suppliant, at the city of Ottawa was to the fol- 
lowmg effect:— That the suppliant was to 
receive $1000 per month on account of his 
expenses and services whilst the Commission 
was sitting at Halifax, and that a further sum 
to be settled upon, after the award of the 



Commissioners would be paid. — Held that 
this agreement constituted a valid contract, 
and t&t a petition of right would be to recover 
the amount due him under such agreement. 
Douire A The Queen, 4 L. N. 34, Ex. Ct. 1881. 
75. And that the agreement entered into, 
having been made at the city of Ottawa, the 
rules of evidence in force in the Province of 
Ontario were applicable and suppliants evid- 
ence on his own behalf was therefore admis- 
sible, lb. 

U. QuBBBO Act. 

Whereas it is expedient to make provisioDL for the 
institution of soits against the Crown^in the Pro- 
vince of Qaebe(^ by Fetition of Bight ; tnerefore Her 
Majesty, by and with the advice and consent of the 
Legislatare of Quebec, enacts as I'oUowb : 

f. This act niay be cited as The Petition of Bi^t 
Act. 

2. Any person who seeks relief affdnst the Gov- 
ernment of the Province, whether it oe a revendica- 
tion oi moveable or immoveable proper^, Qr a claim 
for the payment of money on an alleged contract, or 
for dunaffes or otherwise, may address a Petition of 
Bight toller Migesty. 

3. The Petition of^Hight shall be addressed to Her 
Majesty in the words or to the effect of form No. 1, 
in the schedule of this act« and shall state the names, 
the occupation or quality, and the domicile of the 
suppliant and the attorney, if any, by whom the 
same in presented and shall set forth with convenient 
certainty the &ct8 entitling the suppliant to relief 
observing the provisions or Art. 62 of the Code of 
Civil Procedure, and it shall be signed by such sup- 
phuit or his attorney. 

4. The petition must be supported by an affidavit 
of the suppliant, or of a competent person attesting 
tlie truth ol the facts therein aliege(L 

6. The petition shall be left with the Provincial 
Secretary, tor submission to the Lieutenant-Governor, 
in order that he may consider it, and if he think fit, 
grant his iiat that right be done. No fee is payable 
on leaving or upon receiving back the petition. 

6. Upon the Lieutenant-Governor's fiat beine 
obtaineclf the petition and fiat is tiled in the office oT 
the F^thonotary for the district of Quebec, of the 
Superior Court for the Province of Quebec, which 
Court sitting in the district of Quebec, has exclusive 
orijrinal jurisdiction in matters of Petition of Right. 

/. The suppliant must, at the time he files his 
petition in the Prothouaiy's office, produce and file 
the written proofs which he has alleged in support of 
his claim, t^^ether with an inventory of suc£ exhi- 
bits, and he must also deposit a sum of two hundred 
dollars ; the amomit thus dexxisited is intended to 
pay the costs of Government if the Court should giant 
it, and if not, it is returned to the suppliant. 

8. A copy of the petition, and Lieutenant-Gov- 
ernor's fiat, certified by the Prothonotary, with an 
endorsation thereon, that the deposit has been made 
shall be left at the office of the Attorney General of 
the Province, with a notice in the words or to the 
effect of form No. 2 of schedule of this act, requiring 
the production to a contestation within thirty days 
^'ter the service. 

9. If, within the delay of thirty days, to be esta- 
blishbd by the production of the certificate of service 
of the petition, fiat and notice^ a contestation is not 
filed, the suppliant proceeds as in a suit in which the 
defendant £ub to appear. If a contestation is filed, 
the subsequent proceedings are the same as in an 
ordinance suit in which the defendant has pleaded. 

10. In case any Petition of Right is presented for 
the recovery of any moveable or immoveable property, 
which has been granted any way, or disposed of by 
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or <m behalf of Her Migesty or her predecessors, a 
writ of summons shall be issued by the Prothonotary 
Qpon the written requisition of the Attorney Gen- 
enl or of the supj^iant, and shall be served with a 
copy of such petition and of the Lieutenaut-Goy- 
emor's fiat, ctrtified by the Prothonotaiy, upon the 
peisQQ in the possession or enjoyment of such property 
commanding him to appear before the Court on the 
dxf therein mentioned, to plead to or answer the 
cljum. 

11. An appeal lies to the Court of Queen's Bench 
sitting in appeal, from the final judgment rendered 
by the 8upenor Court, on any such petition, but such 
appeal must be brought wiUun thirty days from the 
dale of the judgment. 

12. The ordinary delays and rules of the Code of 
Civil Frocedure apply in so far as not incompatible 
to suits by. Petition of Kight, in the Superior Court, 
on an appeal, but all suits by Petition of Kight shidl 
be tried oy a Judge without a juiy, notwithstanding 
Art. 318 of the 0^ of Civil Procedure. 

13. The suppliant may be avoided costs or may be 
oondemnfcd to pay costs as in an ordinary suit. All 
costs adjudged ahall be paid by or to the Provincial 
Treasurer aa to the case may be. 

14. When the Government is acjyudged to surrender 
or restore moveable property, the suppliant may, after 
the expiring of the delay to appeal, or in case of 
appeal, obtain a writ ot attachment in revendication 
onder which the property is seized and delivered to 
bhe suppliant. 

15. When the Government is adjudged to surrender 
or nstore immoveable property, the suppliant may, 
after the expiry of the delay to appeal, or in case 
of appeal, tifteen days after the rendering of the judg* 
ment in appeal, obtain a writ of possession under 
which the suppliant is placed in possession. 

16. When the Goveinment is a(yudged to pay 
costs or the sum of money, with or without costs, to 
the suppliant after the expiring of the delay to appeal, 
or in case of appeal, after the rendering of the judg- 
ment in appeal, a oert^ed copy of the hnal judgment 
entitling the suppliant to such costs or to sucli sum 
of money, with or without costs; may be left at the 
office of the Provincial Treasurer, and tiie Provincial 
Treasurer shall pay out of any moneys in his hands 
for the time bieing, legally applicable thereto, or 
which may thereafter by voted Dy the Legislature for 
that purpose, the amount of any moneys or costs 
whicn have been awarded to the suppliant by the 
judgment. 

1/. lilothing in this act contained shall prejudice 
or limit otherwise than herein provided the rights, 
privileges or prerogatives of Her Majesty or her sue- 
oeeaors, or prevent any suppliant Irom proceeding as 
before the passing of tfiis act. 

18. This act shall come in force on the day of its 
sanction. 



PETITIONS see PROCEDURE. 



PETITOIRE see ACTION. 



PETROLEUM. 

I. Iotpbotion of see INSPECTION LAW. 



PEWS. 
L IvoHUBOHss tee CHURCH PEWS. 



PHYSICIAN. 

I. EviDBNOB OP see EVIDENCE. 

IL Practising as without licbnsk, see ME- 
DICINE. 



PIANO. 



I. Leased with pbomisb op salb dobs not 

DIVEST THB VENDOR OP HIS RIGHT, See LEASE. 



PiGNORATITIA see PLEDGE. 



I. PILOTAGE see MARITIME LAW. 



PILOTS. 
I. Act oonobrning, C. 45 Viot. Cap. 32. 
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PLEADING. 

I. Admissions in. 

II. Ambndmbntop. 

III. Answer. 

IV. By. 

Excutors snmmoned en reprise cPin- 

stance. 
Heirs for share of sueeessian. 

V. Chose jugeb. 

VI. Declaration. 
Amendment of, 

VII. Delay to file pleas, see PROCEDURE. 

VIII. Demurrer. 

IX. Denial of sionaturb. 

X. Exception to the form. 

XI. Fear of troublb. 

XII. Inaction. 
Against a succession. 
By Insurance oC, 

En dMaration dhypothlqut. 

For 10 >rk and labour. 

On bills and notes. 

Pro socio. 

To account. 

To set aside a sale, 

XIII. In oases of capias. 

XIV. Incompatible pleas. 

XV. In HYPOTHECARY ACTION. 

XVI. In PETITORY ACTION. 

XVII. In QUI TAM CASBS. 

XVIII. Irrelevant pleas. 

XIX. Lis pendens. 

XX. Loss of title. 

XXI. Reciprocity of wbono in Aonoir 

FOUNDED ON DBLITS. 

XXn. Spboial rbplication. 
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XXJII. Want op nohcb ov action. 

XXIV. WaITT of PB0TB8T. 

I. Admissions in. 

76. Fluntiff, by his declaration^ cUumdd 
from defendant the sum of 9306.35, interobt 
and costs. The defendant, by his plea, ac- 
knowledged to owe $200.16 ^* for which said 
defendant hereby offers to confess judgment 
with costs of an action of that class" and con- 
cluding to the effect that eu:te be oranted 
Imn of his offer to confess judgment for said 
hurt sum and interest from the service of this 
present action, with costs of an action of that 
class. And in case plaintiff should not accept 
that offer, that his action for any amount in 
excess of that sum be dismissed with costs 
from the filing of the plea. This pleading 
was followed by & di/etise au fonds en fail. 
Plaintiff joined issue by an answer in which 
he said : That nevertheless for the purpose 
of expediting proceedings in this cause the 
said plaintiff is ready and willing to accept 
and hereby accepts the plaintiff's confession 
of judgment for $200.16. Wherefore plain- 
tiff praying aete of his acceptance of defen- 
dant'd said confession of judgment for tiie 
sum of $200.16, under reserve, and prays the 
dismissal of said plea as regards all other 
points therein raised and persists &c. — Held 
following Paulin d: Prioost that the admis- 
sion in defendant's plea accompanied by an 
offer of confession of judgment is sufficient 
to justify a judgment for the amount so ad- 
mitted, and in such case the costs would be 
taxed at the discretion of the Court. Bertrand 
& Hinerthj 25 L. C. J. 168,8. C, 1881. 

77. The action was for $205, amount of a 
promissory note. The defendants offered to 
confess judgment for all but a sum of $18, 
which they said they did not owe. The 
plaintiff contested but did not succeed in 
proving any larger amount to be due than 
that offered. The judgment of the Superior 
Court was for the amount offered and full 
costs inasmuch as no confession had been 
filed. In appoaL this judgment was reversed 
and the plaintim were condemned to pay the 
difference of costs between an action settled 
after plea filed and a contested action up to 
judgment. Poulin S Ptevoaty 25 L. C. J. 
170, Q. B.; 1875. 

IL Amendment of. 

78. To an action on a pramiflsoiy note, the 
defendant pleaded that the note was forged 
and deniecl the signature. Subsequently he 
amended his plea and alleged that he had 
signed the note by error, by making his mark, 
and that what he intended to do, was to 
mye a receipt for the amount in question. 
Meld that this change of defense, under the 
circumstances, was not an indication of bad 
faith and the evidence appearing to the 
Court to sustain the amended plea, the judg- 
ment dismissing the action was oonfiimecL 

it <fr BraUf 6 L. N. 342, Q. B. 1883. 



HI. Answbk. 

79. Jn answer to a plea, containing sUoa- 
tioos which should have been, set up in the 
declaiation, wUIber^ectadonmotiaiL Oam 
pagnie deprit et de OrMU^Msmatr S Bmr^ 
12 a L. 637, S. C. 1882. 

IV. Bv. 

SO. Executors summoned en repriMC d^vu- 
tanee." Where a party summons exeeatora 
en reprise dOnstaneej and files the will ap- 
pointing them as such, he is not obliged to 
prove that they have accepted the positian if 
they have only pleaded a defense en fait, 
without speciidly denying that th^ nave 
accepted. Price & Halej 1 Q. R B. 233, 1881. 

81 . And where such executors have pleaded 
a defense en fait, that there is already a judg- 
ment on a previous demande en repriat (ftna- 
tance uncontested,* they cannot avail them- 
selves of such irregularity in appeal. i5. 

82. Heirs for share of succession, — Petitory 
action claiming a quarter of the property 
described as belonging to the heir of her 
father. Defendant pleaded that he had ac- 
quired sll the property of plaintiff's mother, 
who had sold it to him, one half as belonging 
to her and the other half as tutrix to the 
plaiotiff and her brother, that the plaintifi^s 
mother was since dead, and the plamtiffwas 
bound to guarantee him in the possessioiL of 
the property. Plaintiff answered thaS she 
had renounced the succession of her mother, 
and defendant repUed specially that plain- 
tiff on the contrary had meddled in the suc- 
cession, and had appropriated some of the 
property of the succession and the rentmciar 
tion was consequently without e£Edct. He 
also demurred to the answer of plaintiff on 
the ground that the renunciation should 
have been set up in the declaration and not 
by special answer. — Held dismissing the de- 
murrer that the plaintiff was not obBged to 
set up her renunciation of the succession, 
and the special answer was perfectly good 
Quay A Canm, 7 Q. L. B. 217, S. a 1881. 

V. Chose juois. 

83. The allegation in a pleading t^t a 
judgment has become executory and has the 
force of chose jtig^e, is sufficient in law, 
though the delay for appeal fixmi such judg- 
ment has not expired at the time of so 
pleading. Lareau A de Becwfortj 5 L. N. 
292, S. C. R 1882. 

VI. Declaration. 

84. Amendmmt of — Where action is 
brought in the district of Montreal for libel 
in another district, and the defendant excepts 
to the jurisdiction, the plaintiff will not be 
allowed to amend by alleging publication in 
the district of Montreal SenScal & La Com- 
pagnie dlmprimerie de QuibeCj 4 L. N. 414, 
Q. B. 1881. 
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85. A ¥rrit of mandamus wbs iaJcen against 
tlie CiUi§ of Sl-Aiig6ii<|iie, of which the plain- 
tiff ivbb a pftriahioner, for having rejected a 
vote tendered at a meeting of the &brique. 
The writ was addressed to the " Rev. Messire 
F. L., prdtre et cur6 de la dite paroisse de 
Sie-Ang^lique, diocese d'Ottawa, dans le dit 
district." The petition set out that the our6, 
as such, was bv law ex officio, chairman of the 
meeting, and had rejected the vote in that 
capacity. Defense en droit on the ground 
that the writ was addressed to the defendant in 
his personiJ and not in his official quality. 
Per curiam, — ^Iliis is not a ground of defense 
en droit at alL That plea could only raise the 
question, whether good cause of action was 
alleged on the face of the petition or not. 
The defendsmt it is true, is addressed as 
Our€ in the writ, that is not objected to, but 
in the danande or requite it is plainly and 
fully alleged that he was, in vutue of his 
office as Cur6, bound by law to preside at 
that meetinffi and that he did preside at it. 
Defense en Sroit dismissed. Birabin S Lorn 
bard, 4. L. N. 355, S. C. £.1881. 

86. Question of a demurrer which had been 
preceded in order of the writing by a defense 
en fait. The Court discharged the d&ihir ion 
the groundi that the demurrer should have 
been placed first. Content d: Poirier, 4 L. N. 
324, & C. 1881. 

87. Action to set asirfe an agreement 
entered into between defendants and the 
Qreath North Western Telegraph Company, 
and to restrain the defendants from acting 
farther upon it. Defendants demurred on the 
ground wat the conclusions were such as 
could not be taken in an ordinary suit or 
action bv a shareholder in a corporation, but 
could only be taken in a suit tmder the In- 

'junction Act, or bv a public officer under the 
piovJBKms of the law, jrespecting the remedies 
against .oorporations for acts in excess or 
abuse of their franchise The defendants 
aDfi^sd substantially the sasne grounds of 
defeoBe by a plea of exception piremptoire en 
dKoU. Motion to .dismiss both these pleas xm 
the gsDund that :the jnatters therein aet 
fcDthongJit tohovB been pleaded by ezcep 
Hon'totioB finm. Motion gmnted, and on ap- 
plicalion -for leave to appeal, Jield that the 
caffidnnoy^anDfa pleas could not be tested 
OQ mnfon|.and appeal allowed. Low is Mvnt- 
fxo/ JbfapmpA OompwK^^A L. N. 381, Q. £. 
1881. 

88. Where, to an action for freight under a 
oluurter party, the defendant pleaded infer 
oiia compensation for damage to the corpor- 
aiinQ l>y plaintiff's fault and plaintiff de- 
mnsred an*4he ground that the defendants 
had emphr^ed a stevedore themselves and 
tbe plaintiff ^ras liiereby -relieved of any loss 
aziiing from stowage. — Held that this would 
dependa gooddeal upon -the fEysts, and preiaoB 
namifadre droit ordered. Bozzoi S Moffatt, 
4 K 1^61 & C, 1881. 



89. To an actinD of damages for the seiaare 
of a horse and cart in the high road, as illegal 
and malicious^ the defendant demurred, ve- 
miured dismjased. Nadou S Cfkarrttte, 4 
L. N. 61, S. C- 1881. 

90. And a oemurrer by {daintiff to defend 
ants plea of compensation was also dismissed. 
lb. 

91. Defendants i>leaded a difense en droit 
to a county charging them with conspiriz^ to 
ruin him by putting him into bankruptcy, on 
the ground that the day and place were not 
given. Held no ground of demurrer (even if 
necesaanr) but rather of exception to the 
form. JDemers ds Lamarche, 4 L. N. 54, S. C, 
1881. 

92. On ne peut pas r6pondre en droit A ime 
defense en fait. Banque Jaeques-Oartier A 
C6ti. 9 Q. L. R. 76, & C, 1883. 

IX. DSNIAL OF SIONATUBB. 

93. Where two persons, sued jointly on a 
writting plead together to the merits, they 
cannot afterwards urge that the signature to 
the writing is not the signature of Doth or of 
either of them, more especially in the ab- 
sence of an affidavit denying the signature 
as required by Art. 145 0. C. P. D^ A Ha- 
met. 7 L. N. 405, Q. B., 1884. 

X. EXCBFTIOK TO THB FORM. 

94. Where a declaration is vague and in 
sufficient, the defendant must take advanta- 
ge of it by an exception to the form and not 
by pleading to the merits. ^treA i: Detjar- 
dins, 1 1 R. L. 468 a C, 1882. 

95. Action was brought against a broker, 
complaining of fraudulent overcharges in ac- 
counts rendered, &c. The defendant Sled an 
exception d la forme to the amended decla- 
ration, on the ground of va^eness of aUega- 
tion, inasmuch as the plaintiff did notapeody 
any one of the hundreds of transactions had 
by the defendant with and for the plaintiff, 
as that on which he intended to rely in sup- 
port of his charges of fraud and deception. It 
was also represented that the accounts whicli 
it was admitted had been rendered at j»gn- 
lar periods by the defendant to the plaintiff, 
.should be produced, as it was impossible ibr 
the defendEuit to defend himselfagainst the 
ch^urges made unless the accounts were filed. 
The Court^ considering the exception voa- 
ibunded, dismissed it with costs. Sarber i 
Brunett, S. C. R, 1883. 

XI. Fbab of tboublb. 

96. Where foar ctf trouble or eviction -is «et 
up in answer to an action for the balance of 
the price of sale of an immoveable, it may be 
pleaded by a temporary exception to the me- 
rits and ia not necessarily a preliminary plea. 
Law d: Frotkingham. 25 L. C. J. 172, Q. B., 
188L 
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XII. In AonoM aoaivst a suooxssiom. 

97. The insolveiicy of the property belong- 
ing to it cannot be pleaded as a defense to 
an action by a legatee or a creditor against 
the executors. MeOrath db Oraham, 12 IL L. 
607, S. C, 1884. 

98. In an action against a Mutual Insuran- 
ce Company. — Held that as it was neither 
alleged or proved what was the effect of the 
period at which it was sustained nor the 
amount of the expenses of the Compflny; nor 
when they were incurred ; that the action was 
properly dismissed. Fire Mutual Insurance 
Company <k Dupuis. 28 L. C. J. 179, Q. B., 1 881. 

99. En diclaration dhyj^othique — ^Where 
the defendants, to an action en diclaration 
dhypothiquej pleaded that when they pur- 
chased, they did in so good faith, believing' 
the property to be clear; that they were 
shown a statement signed and acknowledged 
as correct by the plaintiff, showmg that the 
balance then due on the property was $1,442. 
43, which amount had since been paid to 
plaintiff. Plaintiff demurred on the ground 
that defenduits could not plead matters 
personal to their immediate vendor against 
whom plaintiff had judgment for the amount 
he claimed. Demurrer dismissed. Duhue S 
Kidaton, 7 Q. L. R. 43, S. C, 1881. 

100. The defendant, in answer to an action 
for libel, pleads that he has caused no dam- 
age to the plaintiff, and that his reputation 
and his character was so bad, that he had 
not suffered bv the libel, and that his bad 
reputation haa been the result of certain 
crimes and offenses conunitted by the plain- 
tiff. Baxter & Fahey, 11 R. L. 7, S. C, 1881. 

101 . For work and labour — In an action in 
assumpsit for work and labour done and mate- 
rials provided, it is sufficient to allege that 
the work was done and materials provided 
for a building belonging to the defendant, at 
his request, without alleging that the work 
and materials were accepted by him. Benoit 
A Foster y 28 L. C. J. 267, S. C, 1872. 

102. On Bills and Notes, — In an action on 
a promissory note made payable at the office 
ofthe payee (the plaintiff) demurrer was filed 
on the ground or want of presentation and 
that such presentation was not alleged in the 
action. Held^ that where the action is against 
the maker, drawer or acceptor, that no aver- 
ment of presentation is necessary, and that 
it is for tne defendant to allege and prove 
that at tiie time the note became due provi- 
sion was made to meet it at the place indicated. 
Oripeau & Moore^ 8 Q. L. R. 197, S. R., 1882. 

103. La defense en fait k une action sur 
billet promissoire ne pent pas dtre rc^t^e sur 
motion, quoiqu'elle ne soit pas accompagnee 
de raffidavit requis par PArt. 145 C. P. 
Banque Jacques-Cartier S Cdf^, 9 Q. L. R. 76, 

104. A plea to an action pro socio asking 
that the plaintiflf be condemned to render an 
account or pay a certain sum will not lie, as 



that is matter for an incidental demand 
Bury S Silversteiny 7 L. N. 42, S. C, 1883. 

105. Where a tutor is sued by his ward, 
when of age, to render an account, and he 
pleads that he has been always willing to do 
so ; but asks that the action be dismissed 
with costs, and at the same date prays aeie 
of the production of an account filed with the 
plea, tne plea will be dismissed, and the 
defendant be ordered to file his account 
purely and simply, in due form. Wood A 

Wilson, 27 L. C. J. 149, S. C. R., 1882. 

106. In an action to set aside a sale in 
which the purchaser had been charged to 
pay a certain sum of money to the creditors 
of ' the vendor, it was pleaded among other 
things that the creditors had an interest and 

should have been called in Heldj dismissing 

the plea as it, did not appear by the declara- 
tion that the delegation of payment had been 
acceptable by the creditors. Ethier & Foe- 
quette, 12 R. L. 184, S. C, 1882. 

XIII. Ix Cases of Capias. 

107. Petitions to quash capias may contain 
matters both of law and fact Baxter & Sills y 
4L.N. 221 S. C, 1881. 

XIV. Incompatible pleas. 

108. By an additional plea to a demande 
supplitoire, in an action iot rent, the defend- 
ant alleged that he only owed three dollars 
a month, and that the occupation of the 
place was not worth even so much as that. 
Plaintiff moved to compel the defendant to 
chose between these allegations as incon- 
sistant. Motion dismissed with costs. Ouinui 
& Beauchemin, 4 L. N. 53, S. C, 1881. 

XV. In htpotheoart action. 

109. To a hypothecary action, defendant 
pleaded among other things ^^Que la dite 
demanderesse n^apas alliguique le 31 dScem- 
hre 1867, lorsquecette compagnie (The English 
and Canadian Mining Co.) a pritendu hypo- 
thiquer Vimmeuble en question, elle fut la 
propriitaire et possSddt te droit de rh^pothi- 
quer,^^ — Eeld ihAt the allegation of a hypo- 
thec is in effect an allegation that the person 
creating the hypothec had power to do so, 
and therefore,under such allegation, the Court 
will admit evidence to prove t^e existence of 
such power. Union Bank vs. Nuibrownj 10 
Q. L. R. 287, S. C. R. 1884. 

XVI. To PBTITORT ACTION. 

1 10. Where the holder of property by pre- 
carious title was sued for the recovery of pro- 
perty,, by petitory action, and pleaded the 
rights of the person for whom he held, and 
the consequent absence of title to plaintiff-- 
Held that the plea was bad as he should have 
pleaded by preliminary exception, the name 

, of the person for whom he held, and asked to 
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be dismissed from the action. Lwagt k 
Prudhommej 26 L. C. J. 213, S. C. R. 1882. 

111. Where a tenant to a petitory action is 
obliged to indicate the name of his lessor, it 
should be done by preliminary plea and not 
by temporary exception. Dupuis A Bouvier, 
7 L. N. 92, S. C. R. 1883. 

112. In a petitory action to which the 
defendant demurred on the groimd that the 

Claintiff had nor alleged his title, nor that of 
is auteurs, not that the same were enregis- 
iered. — Heldj oyer-ruUng the demurrer, that 
such allegations were not necessary, and that 
the averment that the plaintiff's auteurs were 
at the time of sale to him, proprietors in open, 
public and peaceable possession of the land 
so sold in good title was sufficient to render 
the declaration non-demurrable, on the 
gfotmds urged by defendant. Rosa dt Lefeb- 
vre, 10 Q. L. R 244, S. C. R. 1884. 

XVII. In qui tam cases. 

113. A defendant who is sued for the recov- 
ery of a penalty under 31 Vict., cap. 25, sec. 
37 (Q) by a plaintiff who brings the action in 
his own name instead of suing as well for the 
Crown as for himself, shotild set up this defect 
by demurrer and not by exception to the 
form. Anders & Hagaty 6 L. N. 98, S. C. 1 883. 

XVIII. Irrblbvant oases. 

114. Flea to the effect .that the plaintiff 
eidant was insane at the time he made the 
transportf and that the plaintiff was only a 
prete-nom. Plaintiff demurred to this plea as 
irrelevant and the demurrer was maintained. 
On motion for leave to appeal, held that 
defendant had nothing to do with the insanity 
of plaintiff's eedant who was not interdicted, 
nor with the sincerity of plaintiff. Valli^es 
& Drapeau, 6 L. N. 154, Q. B. 1883. 

XIX. Lis pbkdens. 

115. Where a curator to a vacant estate 
was sued en reddilian de compte and pleaded 
a former action to the same effect by another 
of the legatees of the estate in his hands. — 
Htid that as he had not pleaded the render- 
ing of an account In the former action, but on 
the contrary, it was shown that the record in 
the former action was burnt when the Quebec 
Court House was destroyed by fire — Held 
that he had no interest to plead lis pendens, 
except as to costs, and that he wotild be 
provided against. Fraser A Poulioij 7 Q. L. 
k 148, 8. 01881. 

XX. Loss OP TFTLB. 

1 16. Where a defendant, being sued for the 
price of a real estate refused to pay, on the 
ground that the property sold was subject to 
a servitude created by an authentic deed 
recited in the defendant's exception, but not 
produced, and defendant afterwards attempt- 

Y 



ed to prove that the deed was destroyed by 
the burning of the Court House. — Held that 
the loss or destruction of the deed ought to 
have been alleged in the plea. Buss&re & 
Oaboury, 7 Q. L. R. 51, S. C. 1881. 

XXL Rboipbooitt of wrong in action found- 

ED on DEUTS. 

117. Action for separaration de corps with 
forfeiture of matrimonial rights, by husband 
charging wife's adultery. The case came up on 
an answer in law to a portion of defendant's 
plea which set up neglect, misconduct and ill 
treatment by plaintiff*. Per curiam — ^The case 
ofBrennan vs. McAnnully (1) appears to be in 
point that a reciprocity of wrong is no answer 
to the action. Answer in law maintained. 
Lefaivre A Belle, 4 L. N. 298, S. C. 1881. 

XXn. Special replication. 

118. Where a motion was made to dismiss 
a special replication to a special answer which 
had been filed without the permission of the 
Court, and it appeared that the special repli- 
cation was necessary to complete the issues, 
the motion was dismissed, out with costs 
against the defendant on the ground that the 
special replication was weU founded,he should 
have first obtained the permission of the 
Court. Guay d; Caron, 7 Q. L. R. 217, S. C. 
1881. 

XXIIl. Want of notice of action. 

119. Want of notice of action under Art. 
22 C. C. P. should be pleaded by exception 
and not by plea to the merits. Legault it 
Lee, 21 L. C J. 28. S. C. 1881. 

XXrV. Want of Protest. 

120. A plea of want of, or irregularity of 
protest must be specially pleaded and sup- 
ported by affidavit in accordance with Art. 
145 C. C. P. Bank of America St Copland, 4 
L.N. 154, S. C. 1881. 



FLEDGE. 

I. By Bill of Sale. 

II. Rights of pledobb. 

I. By BillopSalb 

121. In November, 1882, G. L. & Co. beingin 
want of money applied to the plaintiff and 
obtained advances to the amount of $10^000, 
and upwards. In security they ^ave a bill of 
sale or the goods, stored in tibeir own ware- 
house, but under the control of the Customs, 



(1) II Dig. 689-101. 
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who used it as a bonded Warehouse. The bill 
of sale consisted of a list of the goods with 
the following words at the bottom : We hold 
the within mentioned goods in bond and 
duty paid to the order of Messrs R. & Co., 
for advances made by them. Held to be a con- 
tract of pledge y and to carry privilege. Boas 
A Thompaan, 10 Q. L. R. 308, a C. R. 1884. 

LI. Rights of plbogbb. 

122. A pawnbroker is entitled to security 
that the pledge seized in his hands shall^ if 
sold, produce enough to indemnify hmi. 
Btau&y A Lipine, 5 L. N. 103, S. C. 1882. 



M. EL and I rest my ruling upon the foUoiring 
desicions, R. — Ashbumej 8 C. P. 501, R^—J&t^- 
ham 14 Q. B. 396. Regma & Judah, 7 L. N. 
371, Po. Ct. 1884. 



POLICE COURT. 

I. Jurisdiction OF. 

II. Suspension of judgment on freuminary 

TRIAL, pending CIVIL ACTION. 

I. Jurisdiction of. 

123. On a complaint for malicious injuries to 
property, a plea that the defendant acted on 
the occasion complained of as a municipal 
officer, and the other as his assistant, is 
sufficient to omit the jurisdiction of the jus- 
tice. Kenny & Berryman, 9 Q. L. R. 277, 
Po. Ct. 1883. 

II. Suspension of judgment on preliminary 
trial pending civil action. 

124. The defendant was charged with hav- 
ing, at Montreal, on or about the 11th day of 
April, 1882, by false pretences and with in- 
tent to defraud, obtained from Geo. B. B., in 
money and in valuable securities^ the sum of 
$25,000, the false pretences, consisting in the 
verbal assertion made to complainant through 
Mr. W., defendant's attorney, that he (defend- 
ant) had a good title to certain real property 
then offered as security for the advance of 
the said sum, and that such real property 
was clear of encumbrance, and also consisting 
in the written assertion made by the defend- 
ant himself in the deed of obligation to com- 
plfdnant that the property mort^ged well and 
truly belonged to him, and moreover, in the 
verbal reiteration made at the time of the 
passing of the deed, that the (defendant) was 
the sole owner of said real property ; whereas 
in truth and in &ct a portion of that real 
property (namely, three eighths of the same) 
did not then belong to him, but belonged to 
his daughter. Per curtam.— Seeing that the 
question now debated here is actually pending 
in the civU court, and using the discretion 
which the law confers upon me I be- 
lieve it right to withdraw and suspend the 
present examination until such time as the 
civil court shall have aoyudicated in the first 
instance, at least upon the contestation 
entered into between the complainant and 



POLICE LIMITS. 
1. Of City op Montreal See MONTRSAI^ 



POLICE MAGISTRATE— &e MAGLS- 

TRATES. 

L Jurisdiction op See LICENCE LAW. 



POLICY OF INSURANCE See INSUR 

ANCE. 



PORTEUR DE PIECES. 

I. Who is See ATTORNEY AD LITEM. 



POSSESSION. 

I. Of immoveable in bad faith. 

II. Of things donated. 

III. Sufficient to pound title. 

IV. Writ op. 

I. Op immoveable in bad faith. 

125. Petitory action to recover two pieces 
of land. Question as to the improvements 
claimed by the defendant in possession. 
Held that the possession in bad £iath is enti- 
tled to set off the costs of necessary impro- 
vements against the ckum for rent, issues 
and profits received by him during his pos- 
session. As to improvements not neoessaiy, 
the proprietor has the option of k«^ping 
them, upon paying the value, or of permitting 
the possessor to remove them whi<^ how- 
ever, he may do only when they can be re- 
moved, without injury to the land. Wright S 
Wright 6 L N. 1 16, 8. C, 1883. 

II. Of things donated. 

126. The holder of property by preoarioQi 
title has no right to plead the ri^ts of the 
person for whom he holds. Leaage d: PtuS- 
homme, 26 L. C. J. 213, S. C. fi., 1882. 

III. Sufficient to found title. 

127. In an aotion en eomplaiiiU the plain- 
tiff who proves his nosseasion at the time of 
the trouble of which he complains, is presu- 
med to have had possesaion from the date of 
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the title which he produceB, and he may, to 
complete his possesaion, join with his own, 
that of hi* auteurs. Sondeau is Charh(mneau, 
11 R. L. 292, 8. C, 1882. 

128^ And where the defendant pleads pos- 
session hj suffrance, he cannot, in order to 
show title, shew that the character of his pos- 
session is changed, but on the contrary, it must 
be presumed, to have remained always the 
same. 16. 

rV. Writ op. 

129. Under a judgment in the Circuit 
Court certain real estate of defendant was 
sold b^ the Sheriff, who filed his return in the 
Supenor Court, and the report of his distribu- 
tion was made there. The defendant refused 
to give possession. Held that the application 
of the purchaser for a writ of possession 
should be made to the Superior Coturt and not 
to the Circuit Court. Evans A Huriubise. 6 
li. N. 336, C. C, 1883. 



POSSESSORY ACTION— See ACTION. 



POST OFFICE. 

L MAiLnro obsoeitk mattbb or matter intbk- 
DSD TO DEFRAiTD See CRIMINAL LAW. 



POWER OF ATTORNEY See AGEN- 

CY, &c. 



PREAMBLE. 

L Of otatutes See ACTS OF PARLIA- 
ICENT. 



PRECEPrEURS-.5ce SCHOOL 
TEACHERS. 

L MbaHING OF £f«« EXECUTION EXBMPTIOK. 



PREFERENTIAL PAYMENTS — See 

PAYMENT 



PBESBYTERUN CHURCH. 

I. COKSTirUTIOK OF. 

130. The constitution of a non estahlished 
prethyterian church, or in other words, the 
terms of the pontract under which its mem- 
bers are associated are rarely embodied 



in a single document but must in part at 
least, be gathered from the proceedings and 
practice of its judicatories, and every person 
who becomes a member of such church must 
be held to have 8ati$«fied himself in regard to 
the proceedings and practice of its courts 
and to have agreed to submit to the prece- 
dents which these establish. Dobie ds The 

« 

Board for the management of the Temporali- 
ties Found, &c. 26 L. C. J. 1 70, P. C, 1882. 

131. And the church which existed in Ca- 
nada previous to 1875, under the name of the 
'< Presbyterian Church of Canada in connec- 
tion with the Church of Scotland '' is a non- 
established Presbyterian Church, and its mi- 
nutes afford evidence to the effect that in all 
matters which its Synod was competent to 
deal with and determined, the will of the ma- 
jority as expressed by their vote was binding 
upon every member of the Synod. 76. 

132. And under such association and cons- 
titution a trust fund, in its hands, subject to 
the payment of life annuities to its founders 
and others, each founder has an interest 
beyond the mere reception of his annuity 
and can demand that the fund be adminis- 
tered in strict accordance with law. Ibid. 



PRESCRIPTION. 

I. By THIRTY YBASS' POSSESSION. 

II. Interruption of. 

III. Of BILLS. 

IV. Of damages. 

V. Op interest. 

VI. Of loan. 

VI I. Of municipal taxes. 

VIII. Of obligation. 

IX. Of taxes. 

X. Of wages. 

XI. Possession of ten years. 

XII. Right of creditor to plead. 

' I. By thirty years' possession. 

133. Action en bomagey thn property in 
dispute bein^ a small piece of land, contain- 
ing about 143 feet in superficies. By the 
title deeds of plaintiff' and defendant the land 
belonged to defendant. The defendant, how- 
ever, contended that he and his predecessors 
had been in possession of it for thirty years. 
By the evidence it appeared that the lot in 
question was in the possession of one *G about 
1833, and for some time afterwards. It then 
passed into the posse>sion of one V, and it 
was proved also that before the great fire of 
1845 there was a fence on the line contended 
for by defendant which fence was destroyed 
by that fire. The defendant's father proved 
that about 1852, the fence so destroyed by 
fire in 1845, was replaced by a new fence 
which occupied the same position as the one 
destroyed, and another witness for defendant 
proved that the fence of which defendant's 
father spoke was in existence when he first 
knew the property, some twenty or twenty 
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two years before the time at which he gave 
Mb evidence j but the evidence adduced by 
defendant did not show that the persons 
whom he set up as his predecessors exercised 
any acts of possession or ownership of any 
kmd as to the property in question during 
the seven years from the fire of 1845, to the 
summer of 1852. On the contrary two wit- 
nesses, examined for the plaintiff, prove that 
they, as tenants of the auteur of plaintiff for a 
considerable part of the seven years had the 
use and enjoyment of the piece of land so in 
dispute. There was nothing to show that V, 
who possessed the defendant's property after 
the mre of IS45, was the representative in any 
way of G-, who possessed the same property 
before the fire. Held following Stoddard i 
Lefehvre (1) that as it did not appear that V 
represented G either d litre universel or d 
titre particulieTj he could not avail himself of 
the possession of G, without showing some 
connecting link between them. Butler A 
Ugari, 7 Q. L. R. 307, S. C, 1881. 

11. Intbrruption of 

134. Appellant having been condemned to 
pay to one McC. the amount of a promissory 
note made to the order of respondant, and 

endorsed by him in favor of appellant Held 

that the judgment against appellant inter- 
rupted the prescription as to the appellant, 
the endorser, but in order to recover the costs 
which appellant had paid to his attorney in 
the action with McC, respondant should 
have been called into the case en garantie. 
Hart & Beauchemin, 1 Q. B. R. 307, Q. B. 
1881. 

135. The demand was in three counts : Ist 
a judgment of a Court in the Province of No- 
va-Scotia ; 2nd, a promissory note ; 3rd, as- 
sumpsit. The plea was one of prescription of 
five years, the note bearing date 1 1 February, 
1875, payable in 90 days, and the action was 
instituted on the 3rd April 1882. Per curiam. 
—I am with the defendant on the prescrip- 
tion. The judgment was a foreign judgment, 
and did not interrupt prescription. The 
judgment is not covered by C. S. L C. cap. 90. 
and 40 Vic. cap. 14 of Quebec is posterior to 
the note under consideration. Harris ds 
Almourj 5 K N. 376, S. C, 1880. 

III. Of bills &c. 

136. The prescription of bills and notes be- 
gins to nm only from the expiration of the 
last day of grace. Ste-Marie A Stone, 5 K 
N, 322, A I Q. B. R. 369, Q. B., 1882. 

IV. Opdamaobs. 

137. An action of damages against a ma- 
gistrate for false arrest, is prescribed by six 



months under Con. Stat. L. C. cap. 101, sec. 
7. Kingston A Cof^l, 7 L. N. 325, S. C. R. 
1879. 

138. Case of Grenier A City of Montreal, 
(II. Dig. 601, 156,) reported in extento, 25 L. 
C. J., 138, Q.B., 1880. 

139. To an action of damages caused by 
the construction of a dam, the defendant 
pleaded the prescription of two years aa for a 
ddlit OT quasi dilit Held that the construc- 
tion of a dam being a legal servitude was 
neither a dilit nor a quasi dSlit and the pres- 
cription of two years did not apply. Breakey 
& Carter^ 7 Q. L. R. 286, & C, 1B81. 

140. Where the damages asked for do not 
result from an offence, or quasi offence, but 
merely claims the the price or value of mate- 
rials wrongfully taken away, the prescription 
of two years does not apply. Roberl A The 
City of Montreal, 4 L. N. 292 &2 Q. B. R. 
68, Q. B. 1881. 

141. In an action of damages for libel, held 
that the prescription of one year as to libel 
contained in a pleading runs only from the 
date of the final judgment. Hall i the Mayor 
Ac. of Montreal, 6 L. N. 155 A 27 L. C. J. 
129, Q. B., 1883. 

142. Where to an action of damages for 
obstruction and deterioration caused by the 
passage of a railway through the streets of 
Quebec, the defendant pleaded inter alia the 
prescription of six months since construction. 
Held that prescription did not begin to run 
until the damage had ceased. Benaud A 
Corporation of Quebec, 8 Q. L. R. 103, S. C, 
1881. 

V. Op INTEBBi^T. 

143. To an action on a hypothec, accompa- 
nied by a demand for accrued interest registr 
ered since that date, the defendant pleaded 
the prescription of five years and tenderer! 
accordingly. Plaintiff answered in law that 
all arrears up to March, 1880, had been cftpi- 
talized by registration under Art. 2125 C. C., 
(1 ) and that therefore the five year's prescrip 
tion did not apply. Held that all arrears of 
interest, beyond five years, prior to the insti 
tution of the action were prescribed, notwith- 
standing the registration and the fact that 
payments had been made on accoimt. Mac- 
donald & Liriger, 26 L. C. J. 303, S. C. R., 
1882. 

VI. Of loak. 

144. A loan which is not of a commercial 
nature is not prescribed by ^y% years and ac- 
tion may be brought on it though a 6oii 



(1) I Dig. 996.570. 



(1) The creditoc has a hypothec for the remain- 
der of the arrears of interest or of rent from the datf- 
(Ally of the registration of a claim or memorial ope- 
eif^ng the amoont of arrears due and claimed. Ne- 
vertheless, the arrean of interest dne at the time of 
the first registration ai^d therein specified are pre. 
served by such registratiAn. 2126 C. C. 
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or ft note given for it is preBcribed. Maedo- 
fuM & mion, 6 L. N., 291 <!b 27 L. C. J. 214, 
S. a A 388, S. C. R, 1883. 

VII. Of Mvkioipal Taxks. 

145. The demand was for assessments due 
on real estate for the year 1875, amounting 
to $780. The defendants pleaded prescrip- 
tion of three years under the Municipal Code, 
art. 950. The eyidence showed that a trienr 
nial valuation roll was made in 1875, in vir- 
tue ofwhich, a building of defendants, situate 
within the municipality, was taxed to the 
amount of $730.15. On the 1st October, 1875, 
the taxes were payable and were not paid. 
There were new taxes for 1876, and 1877, 
which were not paid, and in January, 1878, 
in order to avoid the prescription which 
would be acquired for the taxes of 1875, 
action was brought. Per curiam. — The 
pretension of the plaintifi& is that the 
seizure of January, 1878, which compre- 
hended the taxes of 1875, interrupted 
the prescription for these taxes. On the 
other hand, the defendants do not say that 
the seizure was only for the taxes of 1876 and 
1877. Bat it is plain that the prohibition 
only affected the rOU of 1876, and not the roll 
of 1875, now in question. There was nothing 
to prevent the seizure and sale for the taxes 
of 1875. There was nothing in the written 
prohibition to prevent the legal proceedings 
for the recovery of the taxes of 1875. The 
prescription, therefore, ran against these 
taxes, Uie prohibition notwithstanding. Pres- 
cription maintained. The Corporation of 
Hochelaga ds Hogan^ 5 L. N. 154, S. C, & 

VUI. Of Obuoation. 

146. Per curiam. — ^The claimants were coll- 
ocated under an obligation of date 28th Jan- 
uary, 1863. The collocation was contested on 
the ground of payments made. The proof of 
payment was based upon a clause of the 
obligation which declared that promissory 
notes were given as additional and colla- 
teral aecuritv, and upon payment of said 
notes the obligation should be extinguish- 
ed. The contestants, relying upon C. C. 
P. 181, say that the lapse of time and the giv- 
ing up of the notes of Cinq Mars & Co,, which 
were endorsed by the debtor of the obliga- 
tion, is an extinction of the obligation. The 
creditors say that they gave up the notes as 
being of no use. The judgment under review 
held that the lapse of time necessary to pres- 
cribe the notes was not sufficient of itself to 
extinguish the obligation. The majority of 
the Court here hold with the Court below 
that something more than the lapse of five or 
fix years is necessary to extinguish a title of 
indebtedness so important as one evidenced 
by a notarial obligation. Brien v. Cvaq-Mara^ 
S. C, 1881, 



IX. Op Taxes. 



147. The claim of the lessor against the 
lessee to recover taxes which are made a 
part of the rent by the lease, is prescribed bv 
tive years. Ouimet Jt Robillard, 5 L. N. 8 ^ 
27 L. C. J. 227, S. C, 1881. 

148. The municipal taxes of the City of 
Montreal are prescriptible only by thirty 
years. City of Montreal & GeddeSj 5 L. N. 
203, S. C, 1882. 

X. Of Waobs. 

149. Where the plaintiff hired in the family 
of the defendant as governess and on an 
imderstanding that she was to be considered 
as one of the family, and not as a servant, 
and to be compensated as such. — Heldj that 
her claim for salary was not prescribed by 
the short prescription of Arts. 2261 & 2262, 
C. C. Karch d: Lemaire, 28 S. C.J. 233, C. R., 
1879. 

150. And the prescription mentioned in 
those articles runs only against claims which 
are fixed and determined. 75. 

XI. Possession op ten tears. 

151. Hypothecary action against defendant 
for $300 due since 1 856^ being the price of 
sale of an immoveable in the possession of 
defendant under a deed to him registered 
shortly after the sale from plaintiff Plea 
that he had acquired the property by trans- 
latory title from his father, for valuable consi- 
deration, and that he had had peaceable and 
public possession of it for more than ten 
years before the institution of the action. 
Plaintiff proved that the property was in pos- 
session of defendant. The latter made no 
proof. — Held that the defendant should have 
proved his possession for ten years, under 
2251 C. C. Mitchell & Champagne, 7 Q. L R. 
315, S. C. R. 1881. 

XII. Right of cbeditor to plead. 

152. Prescription of taxes may be invoked 
by a hypothecary creditor, though the debtor 
have renounced the bene&tofit. Xe# Commie- 
sairee d^Ecole A Desmarteau, 6 L. N 82, S. C. 
R 1882. 

153. The possessor who invokes the pres- 
cription of ten years, or even of 30 years, can- 
not prescribe against his own title or the title 
of him to whom he succeeds. Clouiier A 
Jacques, 10 Q. L. R. 44, Q. B. 1884. 
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PRBUVB AVANT FAIRE DROIT. 
L Appeal from osdbr of, see APPEAL. 



PREVENTION OF CRIMES XCV—See 
CRIMINAL LAW. 



PRIESTS— See; CLERGYMEN. 



PRISONERS. 

I. Act to authorize transfer of prisokebs 

FROM one OAOL TO ANOTHER IN CERTAIN OABBS, 

tee C. 47 Vict., Cap. 44. 

II. IXPBRLAL ACT RBSPBCTINO THB REMOVAL OF 
PRISONERS FROM HbR MaJESTY'S POSSESSIONS 

OUT OF THE United EIinodom, see C. 4849 
VioT., PAGE rv. 



PRIVILEGE. 
L For household supplies. 

II. Of commercial TRAVELLERS. 

III. Of Crown. 

IV. Of dernier equipbur. 

V. Of SURETY. 

VI. On property of persons deceased. 
L For household SUPPLIES. 

154. The opposant claimed to be paid out of 
the moneys levied from the sale of the movea- 
ble property of defendant,the sum of $237.46, 
for coal supplied to defendant at his domicile 
during the last twelve months before the sei- 
zure. Per curiam — There is no difficulty under 
the French Code, Art. 2101. It is there held 
that the ioumlsseur de subsistances is enti- 
tled to the privilege ( Vide Mar cade No. 92). 
Our Art. C. C. 2206 uses the word *' provision *' 
in both versions, and the meaning in both 
is the same. Beseherelle in his dictionary vo, 
" Frovision " defines it as ^^nom collectifde 
tout ce qui est compris dans la consommation 
alimentaire, V usage et Ventretien de la vie 
domestique," There can be no difficulty in 
saying that the rule should be here as in 
France, and the privilege should hold. The 
Exchange Bank of Canada & Murray, 4 L. 
N. 139, S.C. 1881. 

IL Of Commercial Travellers. 

155. The opposant claimed $572.80 pour 
set gages et salaire eomme commis voyageur d 
Vemploi du difendeur^ d raison de cinq pias- 
tres par joury plus deux per cent sur les ven- 
teSf and to be paid by privilege under 2006 



C. C. (1) Held, Fleeting the claim as to pri- 
lege, that a oonmiercial traveller was not a 
" clerk '' within the meaning of that article. 
Ross V. Fortin, 8Q.Ii.R.15AllR.L. 337, 
8. C, 1881 . 

III. Of Crown. 

156. The privilege of the Crown, for arrears 
of life rent, is like that of individuals rea- 
tricted to five years and the current year. 
Banque NationcUe & Davidson, 8 Q. L. R 
319, 8. C, 1881. 

IV. Dernier Equipbub. 

157. Appeal from a judgment dismianng 
an attachment before judgment, issued at 
the instance of appellant, against the steamer 
Milford. The attachment was issued for 
furnishing the steamer for her last voyage. 
The attachment had been dismissed in me 
Court below, as regards the respondent. The 
Court wan unanimous that the judicial sale of 
the vessel purged the privilege for furnishing 
before the date of the sale. After the sale, 
C, the former owner, had been allowed to 
remain in possession with the knowlege of 
B who became the purchaser at the ju- 
dicial sale. C. must be assumed to have 
had authority to bind the vessel for furnish- 
ing and repairs, seeing he was allowed to 
remain in possession for four of five months, 
and the attachment must be maintained. 
The amount proved was $115, for which the 
saisie-arrit must be declared good and valid. 
Robert & Beard, Q. B., 1882. 

V. Of Surety. 

158. On a contestation of a dividend sheet 
made of the estate of an insolvent, it appeared 
that the claimant, the Guarantee Co.. was 
jointlv and severally liable with the msolvent 
and having paid, was seeking to recover au 
marc la livre with the other creditors that 
which it had paid. Held, that as it waa 
debtor in soliao with the insolvent, it oould 
not be allowed to rank concurrently with the 
other creditors, and the dividend sheet muat 
be reformed accordingly. Paauet A Canada 
Guarantee Co., 4 L. N. 229, 8. C., 1881. 

VI. On Property of Person dbobasbd. 

159. Privileges on moveable property are 
preserved without any formality after the 
death of the holder as long as the property 
of the succession may be distinguished from 
that of the heir. Bachand A Bisson, 12 R. L. 
11, 8. C, 1881. 



(1) " Cleiksi apprentices ana ioumeymsn are en- 
titled to the same preference, oat amy upon tha 
merchandize and effects contained in the storey ahem 
or workshop in which their services are requind. 
2006 0.0. 
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PRIVILEGED COMMUNICATIONS. 
I. What abb, tee EVIDENCB, UBEL. 



PRIVITY OF CONTRACT— Si?f 
CONTRACT. 



PRIVY COUNCIL. 
I. Appbal TO, Me APPEAL. 



PRIZE FIGHTING. 
I. Act bbspbctino, see C. 44 Vie, Cap. 30. 



PROCEDURE. 

L Altebation of Rboobd. 

IL Ambndmbnt op. 

III. Bill of Pabticulabs. 

IV. COMMiaSIOX BOOATOIBB. 

V. Dblats ut. 

VI. DbSOBIPTION OP Pabtibs. 

Vn. DlBCONTINUANOB. 
VIIL ENQUfiTE. 

BevUion of oijeciians at 

IX,. EXOBPTIONS. 

Deelinaiory, 
Delay to file. 
Dilatory, 
To the form. 

X. Exhibits. 

XI. Faits bt Abtiolbs. 

XII. Flat. 

XIII. Inoidbntal Demand. 
XTV. Insobiption. 

For proof and hearing. 

XV. In Tbbm. 

XVI. Intbbbooatoibbs sub Faits et Abti- 
olbs. 

XVn. Judicial Oath. 
XVia. Motion. 

XIX. NOTIOB. 

Of action. 
Ofpetiiian, 

XX. Petitions. 

XXI. Plaob of Action. 

XXII. Rbpbisb d'Instanoe. 

XXIII. Retubn. 

XXIV. Sbbvice of Banks and otheb Cobps . 
Cf certiorari. 

^corporations, 
^incidental demand 
Return of. 

XXV. SlONATUBB OF AtTOBNETS. 

XXVL Stamps. 

XXVU Tebms OF Coubt. 

XXIU. To sbt audb a Statutb. 



I. Altebation of bscobd. 

160. Petition by .plaintiff complaining that 
certain words and figures had been unlaw- 
fully inserted in the opposition of Smart, 
after the filing thereof and praying that said 
words and figures be rejected. Plaintiff had 
taken in execution four lots of land under 
the subdivision numbers 27, 30, 31 of off No. 
159, E. and off No. 160 of the plans of the 
village of Cdte de la Visitation. The com- 
plaint was that the opposant, by his opposi- 
tion, filed on the 14th August, had opposed 
the sale of three of the lots. Viz : 27, 13 & 
160; that subsequently to 8th 1880, the 
marginal note on the verso of first page, viz : 
<^and of lot 30 and 159 E.'': the marginal 
note of the recto of the second page of said 
opposition, viz "30 k 31'', and the marginal 
on the verso of second page of said opposi- 
tion, viz : " and of 30 of 159 E. " had been 
iUegally and fraudulently made and written 
since 8th Sept. 1880, and ail said words were 
false and forged and that the figures 30 in the 
middle of the 10th line of the recto of the 
second page of said opposition were also false 
aod forged and made over the figures '^ 27 " 
since 8th September, 1880. On proof^ petition 
granted. BHanger Sl Contantj 4 L. N. 373, 
S. C. 1881. 



n. Ambndmbnt of. 



161. Where an action is brought in the dis- 
trict of Montreal, for libel in another district, 
and the defendant excepts to the jurisdiction 
the plaintiff will not be allowed to amend by 
alleging publication in the district of Mont- 
real. Senicdl & La Compagnie dimprimerie 
de Quibec, 2 Q. B. R. 57 & 4 L. N. 414, Q. B. 
1881. 

162. Exception to the form on the ground 
that the writ had been issued unsigned. Plain- 
tiff moved for an order upon the prothono- 
tary to afiSlx his signature, and that plaintiff 
on payment of costs of exception be per- 
mitted to serve upon defendant a copy of 
the amended writ and declaration notwith- 
standing 46 &b\ C. C (1) and after confer- 
ance'with four other judges, motion granted. 
Perras & Ooyette, 4 L. N. 306, S. C. 1881. 

163. Motion for leave to appeal from inter- 
locutory jud^ents on two motions. The first 
motion was by plaintiff, to correct a clerical 
error by effacing the words " de Circuit " and 
replacing them by the word "Sup6rieure." 
The other motion, also by plaintiff, was to 
allow plaintiff to serve defendant with a duly 
certified copy of the writ, the copy served 
not being certified. Both these motions were 
accorded on payment of the costs incurred on 
the exception d la forme previously filed by 



(1). The formalities mentioned in Articles 46, 48, 
49 and 50 are required on pain of nuUity. 61 C. C. 
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defenplant. Leave to appeal refused. Tk&rien 1 should coimt from the place of summons and 
k WadlHghj 1 Q. B. K 300, A 4 L. N. 100, Q. 
B. 1881. 

164. The allowance of amendments to the 
writ and declaration is not subject to a fixed 
rule. The Court, in its discretion, will grant 
or refuse permission to amend, as may best 
tend to the ^therance of justice. Seery A 
St Lawrence Grain Elevating Co,, 5 L. N. 
403, S. C. 1882. 

165. Where the copy of a writ, by clerical 
error, purported to hare been signed by the 
attorney of plaintiff, instead of by the protho- 
notary in the original and exceptions were 
filed. Judgment maintaining the exceptions 
and refusing motion to serve correct copies 
reversed, and motion to serve correct copies 
granted. Bourdon A Ptcardj 5 L. N. 175, & 
27 L. C. J. 139, & 11 R. L. 549, S. C. R. 1882. 

HI. Bill of pabtioulabs. 

166. Particulars can be had of an exception 
of payment or other such plea, on the same 
ground that particulars can be obtained of 
the plaintiff's demand. Lachanee d: Oripaultf 
9 Q. L. R. 368, S. C. 1883. 

IV. COMHISSION BOGATOIRB. 

167. Commission rogaioire will not be 
granted after the expiration of the ordinary 
delays, unless sufficient reasons are given to 
satisfy the judge that the party demanding it 
is in good &ith. Dessaulles de Higginson^ 
12 R. L. 665, Q. B. 1865. 

V. Delays in. 

168. Where a writ was returned on the 28 th 
August— fTs^d that the return could not be 
considered to have been made on the 1st 
September, but that delays to plead com- 
menced to run on that day, and therefore an 
exception to the form, filed on the 6th Sept- 
ember, the 5th being Sunday, was too late. 
BeausoleU & Methoi, 7 Q. L. R. 257 G. C. 
1880. 

169. In cases of injunction, not under the 
Injunction Act of 1878, but under the Code, 
the delay on sunmions is the same as in ordi- 
nary suits. Black & Stoddart, 4 L. N. 282, 
Q. B. 1881. 

170. If the fifteenth day before the day 
fixed for the sale of real estate be a holiday, 
oppositions to the sale may be filed on the 
fourteenth day before the day fixed for the 
sale. Boivin d; Welsh, 7 Q. L. R. 293, S. C. 
1881. 

171. And if the eighth, which follows a 
judgment is a non-juridical day, the deposit 
for revision may be made on the ninth day, 
and an inscription produced on the tenth day 
is good. Hingston & Larue, 7 Q. L. R. 305, 
S. C. R. 1881. 

172. Where a foreigner is,for the time being, 
in the Province of Quebec, and while there is 
8«rved with a writ of summons, the delay 



not from the place where the defendant liv< 
Dudevoir A Arehambauli, 12 R. L. 645, S. C. 
1883. 

173. And the delays to call in guaran- 
tors under Art. 123 C. C. P. (1) do not ran 
during the long vacation. Bank of British 
North America & Whelan, 7 L. N. 311, & 12 
R L. 647. S. C. 1884. 

174. Tne delay of eight days to plead to the 
merits, provided by Art. 137 C. C. P. •2) when 
a declinatory exception has been filed, 
commences to run only from the judgment 
on the exception, and a demand of plea given 
the day after the judgment on the exoeptioo 
is null, and a fore closure taken seven days 
after the demand was set aside as irregular. 
Dauphinais & BibeauyU R. L. 498, 8. C. 1882. 

175. The delay of service of a petition 
en nullitd de dSerit, is the same as on an or- 
dimiry summons as regulated by Art. 75 of 
the Code of Procedure. Brown db Demers, 7 
L. N. 312, g. C. 1883. 

176. liorsque la loi permet de faire une 
procedure jusqu'4 Pexpiration d'un nombre 
donn6 de jours, le d^i accorde doit dtre 
franc, et il n'est cens^ expire que le lende- 
main de son ^cheance. Lavoie S Oahoury, 
7 L. N. 378, k M. L. R. 1 S. C, 75, 1884. 

177. To plead. The action was returned on 
the 16th of February. The defendant appeared 
on the 17th. On the 26th (the 25th being 
Sunday), plea was demanded, and on the 2nd 
March, the defendant was foreclosed, and the 
plaintiff inscribed for enquiie ex parte* The 
defendant now moved to have the foreclo- 
sure and inscription removed, and that he be 
allowed to file his plea (produced with his 
motion). He submitted that the plea had 
been demanded before the expiration of the 
eight days from day of appearance. The fore- 
closure was set aside. Brown de Magor, 6 L. 
N. 122. S. C. 1873. 

178. And, where the delay to file prelimin- 
ary pleas, under Art. 107 0. C. P. expires 
upon a Sunday, Art. 24 C. C. P. is held to 
apply, and the defendant is allowed to file 
his preliminanr pleas on the next following 
day. Canada Investment Company <& Me Mae- 
p hereon, 6 L. N. 136, S. C, 1833. 

179. Where the defendant was sued in 
damages for fiedse arrest, in having the plain- 



S) The delay allowed to oall in waauiton ii 
t days after service of the prindiMd demand, 
exclusive of whatever time may oe required to som- 
mon the warraDtors pusnaat to the proviaioos of 
Art. 76. 0. 0. P. 128. 

(2) All pleas to the merits, whether by exoeptioii 
or otherwise, must be filed within eight days after 
the appearance, except in the cases otherwise provid- 
ed for in the preoeeding section. If they are not 
filed within such delay, the advene partf may 
demand them, and if they are not filed within tbiie 
three next following judicial davs, the prothonotaxy 
may grant the plaintiff a oertiacate of foneksue. 
132 C. C. P. 
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.^iff arrested on a eapiaa against him, at the 
hietaQce of the defendant, and the plaintiff was 
abo prosecuted in the criminal, court, on a 
charge of perjury^ committed in the affidavit 
for capias. Btld, that delay would be granted 
him to plead to the action imtil the charge 
of perjuiy was disposed of. IjewUd: GebhardL 
12R.JL670,S.C. 1884. 

DsKniPTION OF PARTHSS. 

180. On a demand for prescription, the 
prothonotaiy's certificate set out a case against 
^ Geo. Benister " whereas in the action and 
motion, the defendant was described as <'Geo. 
Bemi8ter'^ Held, the proceedings were de 
rigueuTy and the variance was fatsJ. Burland- 
DeibaraiSf Lithographic Co* & Bemisier^ 4 
L. N. 101, S. C. 1881. 

181. But in another case. — Held that the 
omiasion of a letter in the name of the plain- 
tiff, in the prothonotary's certificate of last 
proceeding cannot be set up as a bar to per- 
emption, and that the Court would order that 
the certificate be amended. Sawnders Jt 
HerUy 6 L. N. 68, S. C. R. 1883. 

182. In an action by one Homer Baker, 
against the appellants, a municipal corpora- 
tion! pleaded that the authority of the Coun- 
cil waa to purchase from Messrs '^ Omer & 
Baker.'' Held^ to be idem sonans. Corpora' 
turn of V Assumption & Baker, 4 L. N. 370, 
Q. B. 1881. 

183. The action was to set aside a deed of 
sale by one of the defendants to the female 
defendant. An exception d la forme was 
pleaded l^ the latter on the ground that her 
name is Henriette Renault Blanchard, and 
not Henriette Raineauld, 'as described in the 
writ. AS that was the name in the deed. 
Held that the defendant had no ground of 
complaint, and exception dismissed. Hudon 
k Baineauld, 6 L. N. 107, S. C. 1883. 

184. The writ gave only one christian name 
in full, the second being represented by the 
initial letter. Exception to the form was filed, 
and on motion, plamti£f was allowed to sup- 
ply the full name. In review, after a very fid] 
discussion. — Held th&t the nullity was only 
relative and could be amended in the man- 
ner allowed. Day & Trial. 9 Q. L. R. 370, 
S. a R. 1883. 

185. PlaintifiT sued in his quality of tutor to 
the minor children issue of his marriage with 
the late M. D. Exception to the form filed on 
the ground that the writ and declaration did 
not contain the names and first names of the 
children, for whom the tutor was acting. Ex- 
ception dismissed. Charbonneau & Charbon- 
neau, 7 L. N. 96, S. C. 1884. 

186. But where the action is by a married 
woman, separate as to property, the descrip- 
tion must state in what way she is separate. 
Proster k OrHghton, 7 L. N. 104, 8. C. 1881. 

VII. DUOONTINUANCB. 

187. Action on a promissory note. Plea 



that the piaintifi' betbre instituting the 
present smt, instituted two actions against 
the defendant for the same debt which were 
not returned, and the plaintiff obtained cong^ 
difaut in both of them with costs amounting 
to $14, which had not been paid. Plaintiff 
demurred. Held, in review, confirming the 
judgment of the Court of first instance, that 
the failure to return a writ of summons is not 
a discontinuance within the terms of Art. 
453 of the Code of Precedure (1) which re- 
quires that the costs of the first action be 
paid before a second one can be brought. 
Hossack & Faradisy 7 Q. K R 234, S. C. R. 
1881. 

J 88. A party who has inscribed in review, 
may discontinue and withdraw the inscription 
in review, even after the case has oeen 
taken en dilibirij bo long as the judgment has 
not been pronounced, and a motion to that 
effect will be granted. Baxter is Dorionj 10 
Q. L. R. 105, S. C. R. 1884. 

VIII. Enqubte. 

189. Where a party has been regularly 
foreclosed at enc^uete, being in default to pro- 
ceed he has no right to have it re-opened, and 
on an inscription in review, the judgment on 
the merits alter such foreclosure, was held to 
be right. Leelere & Mutual Life Insurance 
Company. 4 L. N. 349, S. C. R. 1881. 

190. Wnere i^ party inscribes at enquete 
and merits under Art. 317, C. C. P. he must 
give notice to the other party. . Ouilbeault <h 
Vadenais, 1 Q. B. R 228, Q. B. 1881. 

191. Plaintiff inscribed for enqubte as fol- 
lows. " We hereby inscribe this cause on 
** the role d'enquite for the adduction of evi- 
<< dence on the 6th day of July next 1881. " 
Defendant objected to such inscription and 
moved its rejection on the ground that it was 
forcing him to enquete au long without his 
consent, notwithstanding arts. 263, 284) 288 k 
289 C. C. P., and the tenor of recent legisla- 
tion which had been to restrict this mode of 
taking evidence. — Held by two or three jud- 
ges in the course of the same enquSte that 
the inscription was good and the judgment 
at enqu6te could order a clerk to take down 
the evidence in the ordinary manner. Ore- 
gory is The Canada Improvement Company. 
4 L. N. 390, S. C, 1881. 

192. The cause was inscribed for enqulte 
and merits for the 15th March. The Court 
of Appeal opened the same day. The defend- 
ant applied to have it postponed stating that 
the plaintiff could not force him to proceed 
while the Court of Queen's Bench was sittina. 
He referred to Art. 238 C. C. P. (2) as amend- 



[1] A party who has effected a discontinaance 
cannot b^^ again unless he previously pays the 
cost incnirod by the opposite psrtv upon the suit or 
proceeding diaoontinaed. 468 G. C. P. 

[11 The migarity of the judges in the distrioti of 
Qoeoecand Montreal, or the judge in each of tha other 



595 



PEOCEDUEE. 



PROCEDtEE. 



596 



tended that the Art. applied only to inscrip- 
tions for proof and not for proof and hearing 
at the same time. — Heldf that the Art. was 
applicable to both cases^ and while the Court 
of Queen's Bench; appeal aida, was sitting a 
pKTtf flookl not be forced to proceed either 
at enqu^te au long or at enqugte and merits. 
Guarantee Insurance Company & Betkune. 
5 L. N. 93j S. C, 1882. 

193. It 18 not competent to any party in a 
cause to inscribe for tne adduction of evidence 
at length without the consent of all the par- 
ties. Exchange Bank & Craig, 7 L. N. 390, 
A M.L. R. 1 Q. B. 39; A 28; L. C. J. 118, 1884. 

194. i?eri«ton of objections at — ^The en- 
qu^te in an action under a fire policy was 
taken by commissioner, and objections to the 
ruling of two commissioners were made, but 
no proceedings taken on the objections. 
— Held, on a motion at the hearing on the 
merits, that the d§lib6r6 be discharged and 
the enquSte re-opened ] that the application 
was too late and judgment for plaintifi. Le- 
elere <h Mutual Fire lusurance Company of 
Joliette. 4 L. N. 221, S. C, 1881. 

IX. EXCBPTIONS. 

195. Declinatory* — ^A declinatory excep- 
tion will not lie on the ground that the de- 
fendant was only in the jurisdiction for the 
purpose of giving evidence when he was ser- 
ved with summons and was brought there by 
subpoena. Bruneau dt McCaffrey. 7. Q. L. R, 
364, Q. B., 1881. 

196. Declinatory exception on the ground 
that the contract of hiring, alleged between 
the parties, was not made in this Province 
but in the province of Ontario, and that the 
service which was a personal service in Mont- 
real, did not biing the defendant before the 
court so as to give it jurisdiction. — Held, dis- 
tinguishing the case from Oosset <£r Robin, ( I ) 
that the action was a personal one and the 
personal service in Montreal gave jurisdiction. 
Lafrance dt Jackson. 4 L. N., 60, S. C, 1881. 

197. Delays to Jtlc^^^Motion to reject ex- 
ception to the form. Action returned 28th 
of August. Exception tiled 6th September, 
the 5th being fc^unday. Defendant pretended 
that under Art. 463 (2) the return in vaca- 
tion is to be deemed made only on the 1st 



districts, from time to time, may, by a rale of prac- 
tice, promalflated in open court, set apart such days, 
in or oat oi term, as may be deemed oonvenipnt 
for prooeedinff to proof. In the district of Quebec 
and Moutreal, not less then six days in each month 
must be set a part for such proof out of term, 
ed by 35 Vict. Cap, 6 Sec. 8. Plaintiff con- 

n] I. Dig. 63, 886. 

[2] In reckoning the delays in matters of plead- 
ing on trial the first day of September is deemed to 
be the next day after the ninth day of July and no 
party to a cause can be obliged to proceed between 
those two days without a roecial ocder of the Court 
arjudgiB. 468C. 0. P. 



September, that the four days to Sh {ffeliml- 
nary plea begun to run aobf on the Becond 
and that the bih, being Sunday. MondBj the 
6tii, was the fourth day. Held that ih% Ist 
September was the next day after the 9th 
July, only in reckoning delays in matters of 
pleading and trial, that the day of the return 
to which; Art. 107 (1) applies was the 28th 
of August, and that the last day of delav to 
file preliminary plea was the 4th SeptemW. 
Beausoleil & Methot. 7 Q. L. B. 257. 0. C, 
1880. 

198. An action for the recovery, from de- 
fendant, of $1400 penalties alleged to have 
been incurred by the defendant, lor the offen- 
se of bribery during an election was returned 
on the 9th of March, and on the 14th, defend- 
ant filed dilatory exception. Hie pkin- 
tiff demurred as a day too late. HelaibMi 
as the 13th was Sunday and therefore a non 
juridical day, that the exception was prope^ 
filed on the i4th. Joyal A Safford. 25 L. C J. 
166, S. C, 1881. 

199. Dilatory The merits of a dilatorjr 

exception caimot be decided on motion oon- 
taioing the denial with the grounds of the 
exception. Bank of British North America 
S WheUm. 12 R. L. 626, S. C, 1884. 

To THB FOUf . 

200. A writ of mandamus was excepted to 
for not being signed and for not having been 
made jetumable on the same day as uist di- 
rected by the judge on the applicationu Ex- 
ception held good. Audy dt Les Commiuoi- 
res aEcole, <fec. 8 Q. K R. 340, S. C, 1882. 

201. The truth of a bailliff's return of ser 
vice of summons can be attacked by excep- 
tion to the form notwithstanding Arts. 79 A 
159 C. C. P. Standard Fire Insurance Cm- 
panv dk Howley. 27 L. C. J. 193, Q. B., 1883. 

202. Action on deed of sale. Exception on 
the ground that the name of defenckot wu 
not correct, althou^ the name in the deed 
sued on ana because the stamps on the writ 
were not cancelled. Exception disnuned on 
both grounds. Hudon A Eaineauld, 6 L N. 
107, S. C, 1883. 

203. Where to a bailliff's return the defbod- 
ant filed an exception to the fbrm and the 
plaintiff demurred on the ground that the 
return of a bailiff could only be contested bj 
improbation or motion, the demurrer was dis- 
missed and the ansv^er held good. Howky i 
Standard Insurance Company. 6 Ll N. 359, 
Q. B., 1883. 

204. Irregularities which involve the nnllitj 
of the proceedings only are susceptible of 
being attacked by exception to the mm, sod 
the rules of practice require only a sunmiMy 



[2] All dedinatoty and dilatcny exceptions sod 
exoeptions to the form which the defendant intendi 
to plead must be filed within four days from the le* 
turn of the writ except in the cases mntiaDBdia sit 
121 [k 128] 107 0. C. P. 
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statement of the demandi and the plaintiff, 
who sets up an obligation by a company is not 
bound to indicate the name of the agent 
iffth "wiMm the contract was made. George 
S Canadian Pacifk Mmiiw^, 12 R. L. 627; 
S. C. 1884. 

X, Exhibits. 

206. The defendant being sued for the 
price of real estate, refused to pay on the 
ground that the property sold was subject to 
a servitude created by an authentic deed re-, 
cited in the defendant's exception, but of 
which a copy was not produced with the de- 
fendant's pleas. At the enqu§te, the defen- 
dant attempted to prove that the deed in 
question was destroyed by the burning of the 
Court House. Plaintiff objected to proof be- 
ing made of the destruction of the deed, on 
the ground that it was recited in the defend- 
ant's pleadings as a deed still in existence 
and that the plaintiff in consequence was 
wholly unprepared to meet evidence such as 
that ofi'ered. Held that where a plaintiff 
fails to file with his declaration the exhibits 
alleged in support of his demand he may do so 
afterwards and so long as the position of the 
parties remains unchanged without leave 
of the Court and provided notice be given to 
the opposite party. BuBntre S Gaboury, 7 
Q. L. B. 51, S. C. 1881. 

206. But if the exhibits that ought to have 
been filed with any pleading subsequent to 
the declaration are not so filed, they cannot 
afterwards be filed without the consent of the 
opposite party or leave of the Oiurt. lb, 

207 If an instrument recited in a pleading 
was lost or destroyed before the date of such 
pleading such destruction or loss ought to be 
alleged. lb. 

208. Accordmg to the 30th Rule of Prac- 
tice of the Superior Court, when the plaintiff 
does not produce his exhibits with the decla- 
ration he cannot afterwards produce them 
without giving notice to the defendant, and 
cannot be foreclosed from pleading before 
the production of the exhibits. GuilbauU db 
VadenaU. 1 Q. B. R. 228, Q. B., 1881. ' 

209. Where a marriage license was not 
filed at the proper time by the clergyman 
sued in damages, and was afterwards irregu- 
larly produced at enquSte, the Court should 
not have excluded the exhibit altogether, but 
should have allowed the party an opportuni- 
ty to file it, after due notice, on payment of 
costs. Couture & Foster, 5 L. N. 302, Q. B., 
1882. 

210. In an action on an insurance premium 
note, the defendant moved that before being 
obliged to plead the Company, (plaintiff) be 
called upon to produce and file extracts or 
copies of the formalities observed in calling 
the meetings at which such resolutions were 
passed, the losses incurred by the plaintiff 
during the same period; extracts or copies 
of notices sent to aefendant informing him of 
the different assessments. Motion granted. 



Canada Mutual Fire Insurance Company & 
Bastien ; Beaver Mutual Fire Insuraruse d: Le- 
gaulif 6 L. N. 159, S. C, 1883. 

XI. Faits bt abtioles. 

Art. 221 of the ndd Cods is lepesled wad n^lMed 

by the foUowiiig : 

" 221. The pttrties may be examined upon artica- 
kted facts, pertinent to the issue, and as witnesses, 
as soon as the pleas are filed, upon the facts in issue 
as then joined.^' Q. 48 Vict. Cap. 20, sec. 8. 

211. After a case is taken en dUibiri the 
Court may commit a party in defoult to 
answer interrogatories en faits et articles 
which have been submitted to him. Jone9 A 
Gwin, 12 R. L. 599, Q. B., 1866. 

212. The Superior Court at Three Rivers, by 
its judgment which was confirmed in appeal, 
condemned the appellant to pay to the res- 
pondant the sum of $3090.89 for' the balance 
due on the price and value of railway ties, 
made and delivered to the appellant, in ac- 
cordance with a contract signed by his bro- 
ther and the respondant. In answer to cer- 
tain interrogatories which referred to all the 
matters in issue between the parties, the ap- 
pellant answered either " I do not know" or 
" 1 have no personal knowledge." Held that 
such answers are not categorical, explicit and 
precise as required by Arts. 228 & 229 C. C. 
P., and that the facta mentioned in these in- 
terrogatories must be taken pro confessis and 
proved the plaintifiPs case. McGreevy & 
PaUle 4 L. N. 95, Su. Ct« 1881. 

213. Where an order for faits et articles 
on the defendant had been suspended at her 
request, and the plaintiff subsequently made 
a motion that a day be fixed for h^r to ans- 
wer. Heldf that the motion should have been 
served upon her and not upon the attorney. 
Cheerier & Vachon, 4 L. N. 108, S. C, 1881. 

214. Where a party is summoned to ans- 
wer interrogatories and has not demanded 
his expenses at the time of the service, he 
may, nevertheless, on the day on which he is 
to appear, demand that he be paid before 
answering. Me Gee A Venne, 12 R. L. 108, 
8. C, 1882. 

XII. Fiat. 

215. Where neither the fiat for a writ of 
execution de bonis, nor the entry book con- 
tamed the day of return. Held, no ground 
of opposition by defendant. DeBeUefeuiUe 
& Pollock, 25 L. C. J. 104, S. C, 1881. 

XIII. Incidental Dbmavd. 

216. Where an action in ejectment and for 
damages, &c., was followed by an incidental 
demand which omitted to ask for ejectment, 
and the principal demand was dismissed on 
a technicaltity. Hdd, that the incidental 
demand was sufiiciently connected with the 
principal demand to carry a judgment in 
ejectment. Donaldson d: Charles, 4 L. N. 
35, Q. B., 1880. 
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217. Where, durine a contestation of a sat- 
n&wrtt in the hanoB of the tieri-saiHj the 
plaintiff made an incidental demand, hased 
on rent accrued in the hands of the Hers- 
saisi, since the issue of thesaiiie-arrSt, which 
incidental demand was served on the tiers- 
taiiij bat not on the defendant Eddf that 
the defendant was also interested in the 
incidental demand and should have been 
served with a copy, and the contestation of 
the incidental demand on this ground was 
maintained. MoUon's Bank dt LionaU, 4 
L.N. 183, S.C., 1881- 

218. Service of an incidental cross demand 
on the attorneys of the principal plaintifi Ib 
sufficient. Pinsonnault is DeOaspi, 6 L. N. 
160, S. C, 1883. 

XIV. Inboription. 

219. Where a defendant has appeared in a 
cause, and been foreclosed from pleading, it 
is not necessary for the plaintiff to give notice 
to the defendant or his attorney, of an ins- 
cription for judgment put of term under Art. 
89 (1) of the Code of Civil Procedure. Dalbec 
dt Dugas, 25 L. C. J. 244, S. C. R., 1879. 

220. Parties may, by consent, proceed to 
enquite before being heard on demurrer, and 
the defendant, when he has agreed that the 
cause be inscribed at enquiiCf cannot com- 
plain of the judgment, because he was not 
farst heard on demurrer. Cimon A Thompson^ 
1 Q. B. R. 86, Q. B., 1880. 

221. On a motion for leave to appeal from 
an interlocutory judgment, it appeared that 
in a case of prohibition the parties neglected 
to observe the delays prescribed by the Code 
of Procedure. The plaintiff inscribed the 
case with a notice of three days. Defendant 
made de£ault. Plaintiff then inscribed for 
proof and hearing with a notice of eight days. 
These inscriptions were both rejected on mo- 
tion. Held^ that there was no need of any 
inscription, that the proceeding were sum- 
mary, and therefore it was presumed that 
the parties were present from day to day till 
the evidence was completed. Leave to appeal 
granted. Kerr d: Peltier, 4 L. N. 10^ Q. B., 
lool. 

222. An inscription in Review which had 
been struck by error was replaced on motion 
and affidavit, the Court remarking that the 
better way would be by requite civile Watson 
S Smith, 4 L. N. 402, S. C. R., 1881. 

223. In an action on a promissory note, the 
plaintiff inscribed for proof and hearing at 
the same time, but when it was called, the 
inscription was struck on motion of defendant 
for insufficient delay. The plaintiff there- 



upon inscribed the case for proof only and 
the day fixed took defluili agunst the de- 
fendants and inscribed the case for heaxing. 
Defendants moved to have the seoond ins- 
cription set aside on the ground that the 
case had been inscribed for proof and hear^ 
ing at the same time, and the plaintiff haying 
thereby declared his option, he ooad not ins- 
cribe otherwise. The motion was r^ected 
and judanent rendered on the merits. In 
Review, lieUL that the motion should hare 
been granted as although the first inscr^>ti<m 
had been set aside it remained valid as an 
option under 243 C. C. P., and judgment 
reversed. Delaney dt 8t, Lawrence Steam 
Navigation Co., 8 Q. L. R 92, S« C. IL, 1882. 

224. Where an inscription for enquite has 
been filed, the person filing it cannot with- 
out the permission of the Court, withoraw it 
and file an inscription for proof and hearing 
at the same time. Parent db LaplantCf S 
Q. L. R. 335, S. C, 1882. 

225. That in the Circuit Court non-appeal- 
able, where the actibn has been returned in 
vacation, the notice of inscription for proof 
and hearing on the merits must be given 
three days at least before hand, even where 
such notice is given during term. Keilan 
& Demersj 9 Q. L. R. 277, C. C, 1883. 

226. Dans une cause oik une d^tense aa 
fonds en droit est produite, Finscription pour 
enquSte et audition en m§me temps ne peut 
avoir lieu avant qu'il y ait eu audition et ad- 
judication sur telle defense au fonds en droit, 
bien que Tune des parties ait di6clar6 qu^elle 
entend que la cause soit inscrite en mSme 
temps pourtenqudte et audition finale. Bou- 
cher & Dubeauf 9 Q. L. B. 222, S. C, 1883. 

227. The hearing on a writ of certiorari 
can only take place after inscription, accord- 
ing to Art. 1231 C. C. P. (1) Bombardier ^ 
Joly, 12 R. L. 97, S. C, 1883. 

228. Le 11 f^vrier 1883, le d^endeur a fait 
signifier au demandeur inscription suivante. 
"Nous inscrivons la pr^sente cause sur le 
rdle des enqu^tes pour I'enqui&te du deman- 
deur, pour jeudi le quatorzi^me jour de 
fevrier courant. '' Motion de la part du de- 
mandeur se lisant comme suit : ^' Attendu 
que le d^fendeur n^a pas accompagn6 son ins- 
cription de Tavia requis par la loi, attendu 
que le d^lai enire la signication de la dite 
inscription et le jour Sx^ pour TfinquSte 
(8 jours, Art. 235 C. P. C, sont insufiaaants, 
conclut, etc. Motion granted and inscription 
struck. Desrosiers d LessarcL 7 L.K. 69, S. C. 
1884. 

229. The service by the defendants on the 
plaintiffs, of inscriptions u^n the special 
roll for proof and fioal hearing at the same 
time, though not immediately filed in the 



(1) 11^ in any action founded upon a bill of az- 
ohaxige^ promissory note, oidiile$ cheque, act or pri- 
vate writmg^ the defendant fail to app<rar or to plead, 
judgment may be rendered out of term, upon the 
written applioation of plaintifi^ without its being 
naoenaiy to prove the signature to such documents 
(or to make any other pr£tf). 



(1) If the opposite party has not aiieady appealed 
ana filed an app^'axance in the ordinary (onD, he 
may do so, immediately after the writ is runilaxiy 
iptumed; and thefore the ease may be inscnbed on 
the roll by either party to be heard in the ordiasiy 
mannei; 1231 C. C. P. 
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Ib such an option of that mode of trial, 
that the plaintiffs could not inscribe this 
cause on the roll of enqu^te. The Merchants 
Bank of Canada d: CTiarleson 0/ a/. 10 Q. L. R. 
48, S. C. 1884. 

Far vroofatid ikearti9ff.---All contested cases ins- 
eribed for proof and finid hearingi either in the Super- 
ior Ooortt or in the Circoit Court, appealable, snail 
be tried in the presence and under um direction of 
the Court, and evidence in all snch cases shall be 
taken by official stenogFBj^ers who shall be ap- 
pointed by the Councils of ^tions of tlie Bar, upon 
the report of a Committee of examiners appointed by 
such Coancil. The CoonciU of Sections shall have 
power to fix the nnmber and remnneration of sach 
stencgraphers. The official stenographers shall be 
officers of the Coort snd shall be paid from a fund 
piOTided br means of fees, to be exacted from the' 
urties proancine tlie eridenoe. The amount of such 
fees shall be determined by each section, so ss to 
poride the amouut strictly required to pay such 
•MS. This fond, so created, shall be the property of 
the sections, to which it appertains. The steno|f(ra- 
pheis shall fiumish the Piothonotary or clerk ofthe 
Coint with an least ten copies firom a Remington 
type wxiten which copies shall be preserved for use 
m appeaL Q. 46 Vict. Cap. 26 Sec. 2. 

XV. Iktbrm. 

230. On a question whether the Court 
could proceed to the hearing of a demurrer 
out of term under 46 Vic, Cap. 26, Sec. 1 . Held 
that the 47 Vic, Cap 8, has not repealed 46 
Vic., Cap. 26, Sec. 1 , so as to deprive the Super- 
ior Court of the right of hearing and dispo- 
sing of proceedings incidental to the hearing 
ana trial of cases on any juridical day. Leo- 
nard & Rolfe. 7 L. N. 301, S. C. 1884. 

XVL Intbrbooatoribs sur fafts bt abtiglbs. 

231. The answer of a party to interrogato- 
ries nor f aits et articles may be divided when 
they are in consistent and contradictory and 
also where the statement under oath does 
not agree with the pleading. Mantpetit <b 
Peladeau. 4 L. N. 146. S. C, 1881. 

232L And where the aveu of the plaintift'is 
required only as a commencement de preuve 
par 4critj it may be divided so as to allow of 
parole evidence of an amount geater than 
that admitted and of other amounts alleged 
to be repaid in part. Morin A Fournierj 10 
230 Q. L. R. 129, S. C. R. 1884. 

233. And when the aveu is coupled with a 
plea of compensation merely it may be divided, 
but when with a plea of payment merely it is 
indivisible. Marmen S Marmen, 10 Q. L. R. 
32, L. C- 1884. 

234. Bat an admission by a defendant under 
oath, that he received a voluntary deposit 
but had delivered it as requested, cannot be 
divided, and verbal evidence is not admis- 
sible to contradict the accessory statement 
of delivery in a case where proof of the 
deposit could not be made by witnesses. 
Duhuque S Dubuquey 7 L. N. 32, a C. R. 1883. 

235. And in a dispute oonceming the exist- 
ence of a partnership. — ITe/d^following Fulton 



k McNamee (II. Dig. 307-145) that thea«ett 0^ 
the defendant was indivisible, and did not 
constitute a commencement of proof, in writ- 
ing and therefore verbal evidence ofthe part 
nership was inadmissible. Pratt 6s Berger, 
7 t. N. 235 & 28 L. C. J. 192, Q. B. 1884. 

XVII. Judicial OATH. 

236. Action for $243.32, goods sold and 
delivered. Flea confession of judgment for 
$225, and judgment according to plea. Plain- 
tiff inscribed in Review, and the Court of 
Review tendered the serment suppeioire to 
him upon his declaration that the whole 
amount was due, rendered judgment for the 
amount asked for with full costo. — Held that 
the serment suppeioire was wrongly deferred 
and the judgment of first Court restored with 
costs against plaintiff. Daly A Chevrier, 4 
L. N. 82, & 1 Q. B. B. 293, Q. B. 1882. 

XVni. Motions. 

237. On application ibr leave to appeal 
from an interlocutory judgment dismissing 
a demurrer and special plea. — Held that pleas 
to the merits could not be tested on motion. 
Low d: Montreal Telegraph Co,, 4 L. N. 381, 
Q. B. 1881. 

238. A notice of motion given on the 11th, 
for the 12th, is insufficient, but if the motion 
is continued to another day, it will be suffi- 
cient. Banque dHochelaga S Masson^ 7 L. 
N. 359, k M. L. R. 1, S. C. 62, 1884. 

XIX. NOTIOB. 

239. Of action, — ^Where the presiding offi- 
cer of a municipal election had refused to 
grant a poll so that there was no election, 
and action of damages was brought. — Held, 
on authority of Pacaud dh Quesnel (1), that as 
he had acted in bad faith, he was not entitled 
to a month's notice of action. Bernatchez Sc 
Hamondj 7 Q. L. R. 25, C. C. 1882. 

240. Tlie defendant, a special constable, on 
duty at the Hochelaga station of the CanacQan 
Pacific Railway, to an action of damages for 
false arrest, pleaded to the merits thieit he 
was a public officer and had not received 
notice of action under 22 C. C. P.^ and asked 
for the dismissal of the action with coats. — 
Held to be a public officer and action dis- 
missed with costs, sa^f d se pourvoir. Le- 
gault is Lee, 26 L. C. J. 28, S. C. 1881. 

241. But held that the want of notice 
should have been \iy preliminaiy exception, 
instead of merits. lb . 

242. Municipal corporations are not a public 
officer, under Art. 22 C. C. P. (1) and are not 



a) I Dig. 1070-1224. 

(1) No public officer or other person fulfilling any 
pabho duty or f imotiQn« can be sued for damages fay 
reason of any action done by him in the exercise of 
his functions, nor can any verdict or jud^tment be 
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. -vtthViMticeofmction. Dupras 
. ... « BMfimg^y 12 R. L. 35, S.C. 

. -.'v M»u»t a registrar, held to 

.^vc add entitled to notice of 

*M* i^tum of such notice not 

^.♦' '*<^Uriy signed would, in itself, 

' tku jK'tion. Ur enter A Ortnier^ 8 

. ,,v O.K. 1882. 

•t at i^'tton against a church constable 

.««i*i<^ with a person in church and 

uiig :xim to kneel. — Htld that he was 

\u oiAk^r and entitled to a month's 

H K^liou. Wilhtlmy & BrUeboUj 6 L. 

Jl irr L. C. J. 176, & 12 R. L. 424, C. C. 
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''«is i'b^^ of Grant S Beaudry (II Dig. 623- 
^k •.vnHnned in Supreme Court (1). 6 L. N. 
' s >5u. a. 1 883. 

M<.\ Where goods are seized by the Customs 
i%;ahs.innes and the owner wishes to claim 
t h<.ta, notice in writing of claim must be given 
x^tihiii one month from the day of seizure, 
uiKler Seo. Ill of the Customs' Act, 40 Vict, 
^"aiv, 10 ( 1 ). Laurence A Ryan, 6 L. N. 346, 
."< C. 1883. 

247. Of petition, — A motion or petition 
given on Saturday, to be presented on Mon- 
Ui^ is sufficient. St-Cyr S Lupine, 11 R. L. 
342, C. CI 881. 

XX. PBTmON. 

248. Where the City of Montreal, proceed- 
ing to the sale of land for arrears of assess- 
ments, the ownership of which they declared 
was unknown under Art. 900 of the C. C. P. 
(b, presented their petition in Chambers 
instead of the Court — Held null. City of Mon- 
treal & Loignon, 4 L. N. 386, S. C. 1881. 

249. A proceeding to remove a tutor for 
misconduct in office, should be by writ in the 
ordinaiy manner, and not by petition. Daoust 
k Lebceufl L. N. 69, S. C. 1884. 

250. And also a proceeding by a fiftther to 
see his child, after a judgment of separation 



fendered against him, unless notice of such suit has 
been given mm at least one month before the issaing 
of the suit of sammons. Such notice muse be in writ- 
ings it most specify the grounds of the action, must 
be served opon him personally, ot at his domicile, 
and must suite the name and residence of the plain- 
tifT's attorney or agent. 22 C. C. P. 

(1) We are indebted to a controversy between the 
legal Ifewt and some of the Ontario journals arising 
out of the remarks of Joge Gwynne in rendering the 
decision for the only notice we have of the judg- 
ment of the Supreme Court in this important case. 
Gd. 

(1) When the owner of an hypothecated immovea- 
ble is unknown or uncertain, the creditor to whom 
the capital or two years of the interest (or two years 
of arrears of any constituted or other rent), secured 
by such h}rpothec is due, may present a petition to 
the Superior Court, praying for the sale of suc^ 
immoveable. 900 0. C. P. 



PROCEDXTRE. 



^ving the custody of thechfld to the 
FUlet & DelUle, lb. 78, S. C. 1884. 

XXI. Plaob op AonoH. 

251. A defendant cannot be joined in a 
suit, in order to bring the suit into a district 
where it would not otherwise lie and there- 
fore where an endorser who was discharged 
for want of notice of protest was joined for this 
purpose, the action was dismissed on declina- 
tory exception. Baxter & Kartin, 7 L. N. 7H, 
S. C. 1884. 

XXII. Reprise d' instance. 

252. Where a party summons executors en 
reprise d instance, and files the will appoint^ 
ing them as such, he is not obli|^ to prove 
that they have accepted the position if they 
have only pleaded a defense enfaii without 
specially denjdng that they have accepted . 
Price & Hall, 1 Q. B. R. 233, 1881 . 

253. And where such executors have pleaded 
a dtfense en fait that there is already a 
demande en reprise d^instanee uncontested, 
they cannot avail themselves of such irregu- 
larity, lb. 

254. A rq>rise d'instanee may be made by 
motion as well as by petition. Banque dPHo- 
chelaga A Masson, 7 L.N. 359, S.C. 1883. 

255. Where a person, who is winding up a 
partnership resigns, the liquidator who has 
been named in his place, must take up the 
reprise d^ instance in cases which the first may 
have instituted. Hochelaga Bank A Lewis, 
i2B.R. L. 639. S.C. 1884. 

XXIII. Rktuen. 

256. An affidavit produced with a motion is 
of no value to contradict the return of the 
bailiff, as to the service of the writ of sum- 
mons. Baxter d: Bruneau, 12 R. K 544, S. C. 
1883. 

257. The truth of a bailiff's return of ser^ 
vice of summons may be contested by excep- 
tion d la forme, the conclusions of which 
pray for permission to contest. Hotoley A 
Standard Ins. Co,, 6 L. N. 359, Q. B., 1883. 

258. A writ of summons may be validly 
returned after four o'clock in the afternoon, 
provided the office of the clerk be <n>en. 
Begina & Garon, 9 Q. L. R. 208, S. C, 1883. 

XXIV. Sbevioe. 

259. In an action for separation for bed and 
board, accompanied by a saisie-gagerie eon- 
servatoire, it is not neoessay to serve the de- 
claration at the same time as the writ, 
but it may be served three days after, at the 
Prothonotary's office. Benoit A De^ardint, 
11 R. L.546,&. C. R., 1882. 

260. Of Banks and other Corporations — 
Service of summons on a bank or other joint 
stock company should be made at its chief 

Slace of business. Baxter A Union Bank of 
fovter Canada, 7 L. N. 61, S. C, 1884. 
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261. Of C5ertforari— Where one of two 
eommiflsionen, on whom a writ of certiorari 
was served was the wrong commissioner and 
themie who should have been served received 
no DOticei certiorari quashed on motion. 
BeiisU Exp,, 4 L. N. o91, C. C. 1881. 

262. Of Corporations — A service at the 
office and place of business of a corporation 
is a personal service within the rule requiring 
a personal service on a tiers-saisL Beaubien 
S Forgucj 12 R. L. 331, 8. C. 1883. 

263. Of incidental demand. — An incidental 
demand was made under the following cir- 
cumstances. Immediately at the conclusion 
of the plea, the defendant opened the inci- 
dental demand. ''And the said defendant 
hereby constituting herself incidental plain- 
tiff complains of plaintiff's, now incidental 
defendants/* and declares. — HeUd^ that ser 
vice of such incidental demand on the attor- 
ney of the principal plaintiff was sufficient. 
Pinwnnault A DeOaepSy 6 L. N. 160, S. C, 
1883. 

264. Betumof — ^Wherein a jift torn action, 
the return of service was excepted to on the 
ground that the bailiff serving did not say he 
was a bailiff nor where he resided, but merely 
signed H. C. S , and said he made his return 
sous eerment cP office, held sufficient. Bernard 
Ss Oaudry, 4 L. N. 53, S. C, 1881. 

XXV. SioNATUBB OP Attorney. 

265. Where the fat in a case was signed 
by one member of a legal firm, and afterwards 
a receipt of copy of exception to the* form 
was signed by the initials of the firm, instead 
of the one who had appeared. Held, that 
the Court would take notice that the member 
who had signed the fat was one of the firm 
who had signed the receipt of copy, and that 
therefore the mistake was not groimd for 
rejecting exception to the form. Municipality 
of Cleveland ic HolmeSy 11 R. L. 551, S. C, 
1882. 

XXVL Stajiph. 

266. Action under $25. The defendant 
filed an exception to the form which was 
settled. On offering a plea to the merits, the 
prothonotary refused it on the ground that 
tt had not been stamped as provided by the 
imtiS. Motion to compel the prothonotary 
to receive it unstamped on the ground that 
the stamp had been placed on the exception 
and the tariff did not require a stamp on both, 
granted. Patenaude A McCulloch^ 25 L. C. J. 
164, C. C, 1881. 

267. Execution issued from the Superior 
Court, Montreal, to seize moveables at New 
Carlisle, District of Gasp6. An opposition to 
withdraw, supported by affidavit, was served 
on the seising officer and then sent to the 
Superior Court, at Montreal, to be stamped 
and registered. Plaintiff moved to have the 
opposition dismissed, because it had not been 
stnaped and registered before being served. 



Motion rejected. Smardon ds Hamilton, 6 
L. N. 149, S. C, 1883. 

XXVII. Terms of Court. 

Article 1 of the Code of Civil Procednn, as 
amended by the acts 87 Vict. Cap. 8, Sec 6, and 
47 Vict. Cap. 8, Sec. 8, is farther amended by adding 
thereto the following paragraph : 

<* Notwithstanding the preaniinff provisions, the 
proceedings underarScles 645. 663, 678, 679, 680, 712, 
720, 780 and 768 to 780 of this Code, inclusively, 
may be had upon any juridcal day.*' 

1. Every iuridioal day, shall oe deemed a teim 
day, except for the trial of cases in which the prin- 
cipal demand is inscribed : 

1. For proof only. 

2. For proof and hearing. 

The days already fixed in any district for proof or 
proof ana hearing, shall remain pet apart for the 
same object, except that these days may be, from 
time to time changed, according to the manner now 
\(v law establish. This section applies to cases in the 
l&perior and Circuit Courts, Q. 46 Vict. Chap. 26. 

With respect to rmqu^U*, in the Districts of 
Quebec, Montreal* Three Rivers and St. Francis, 
articles 268 and 264 fA the Code of Civil Procedure, 
and the acts 88 Vict. Chap. 18, 84 Vict. Chap. 4^ 
and 85 Vict. Chap. 6, in so Car as they may affect 
such articles, are amended so that proof may be ad- 
duced as follows : a. Without prejudice to articles 
263 and 264 of the Code of Civil Procedure, as to the 
manner of proceeding and the power given to the 
judge by those articles, the jud^emay order, and 
either of the parties may require, that the evidence be 
taken by means of stenography. &. The stenographers 
employ^ shall be appointed l^ the council of the sec- 
tion of the bar, upon the report of a committee of exa- 
minorBappointedDy the council. c« Such stenograph- 
ers, after tneir appomtment are considered to be officos 
of the Court, ana are paid, according to the tariff 
established by the council of the section, by means of 
feesadvanceci by the parties producing the witnesses. 
d. The judge or the prothonotary has the right, be- 
fore the wunesses are heard, to require from each 
party a deposit sufficient to meet the pajinent of the 
stenographer's fees, and farther to require, if neces- 
sary, an additional deposit, e. The notes of evidence 
are taken by the Stenographer under the direction of 
the judge, and whenever the Judge finds the tariff, 
estaDlished by the Council of the section, insufficient 
to properly cover the Stenographer's fees, he may 
himself establish such fees as lie deems sufficient. /. 
The judge may order that the notes of evidence be 
read to the witness, and corrected, sitting the 
Court, if necessary. A copy of these notes is made 
by the transcription of the Stenographer's notes, who 
then certifies it, and it forms pan of the record, g. 
Upon application by the interested party, the judge 
wno beard the evictenoe, may order the errors which 
may be found in the cq>y, so transcribed, to be cor- 
rected, in the manner he may deem proper. The 
costs of revising and correcting such copy shall be 
paid by the party found to be in default, h. The 
judge has power to render judgment without waiting 
Tor the transcription of the notes of the evidence. Q. 
47 Vict. Cap. 8, Sec. 4. 

Sections 1, 2 and 8 of the Act. 46 Vict. Cap. 26 
are repealed Q. 47 Vict. Cap. 8, Sec. 1. 

Sections 16, 17 and 18 ofchapter 78 of the Conso- 
lidated Statutes for Lower Canada, and 14, 16, 16, 
17 and 18 of chapter 79 of the said Consolidated 
Satutes and the articles of the Code of Civil Proce- 
dure and the other laws which affect them, are 
hereoy amended so as to include the following pro- 
visions: 

a. In the District of Quebec. 
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1. The fint five juridical dMrs of cach'month. and 
the fire jaridical following, the fifteenth day of each 
month shall he dayB on wmch the Superior and Cir- 
cuit Coaxte, shall ait ; 

2. The Ixist four juridical days of each month, axe 
days on which the Superior Court shall sit for cases 
inscribed in review ; 

8. All o^r juridical days shall be days on which 
the Superior Court shall he held for cases inscribed 
for proof and hearing, and if on the termination of 
the said days, a case for proof and hearing shall be 
proceeding; the days for proof and hearing shall be 
continueatfe die in dum wt that case only. 

4. The third paragraph of article 248 of the Code 
of Civil Procedure, which enacts, that : '* cases ins- 
cribed for proof and hearing, have preceedence on 
the days appdnted for that purpose, over those ins- 
cribed otherwise and fixed for such days", is repealed 
as far as rmrds the District of Quebec. (. In the 
Districts ofMontreal, Three Rivem and St. Francis : 

Eveiy juridical day is deemed to be a term day 
for the trial and hearing of cases before the Superior 
Court and the Circuit Court, whether they are ins- 
cribed for proof or for hearing or for proof and hear- 
ingat the same time. 

However in the Districts of Three Rivers and St. 
Francis, and in the other districts to which this 
provision may be mjide applicable by ^roclama* 
tion of the Lieatbnant-Qovemor, the Superior Court 
cannot sit during the days fixed for the term of the 
Circuit Court in the District. In the District of 
Montreal only, the cases inscribed foe proof and 
hearing at the same time^ in the Superior Court and 
those inscribed in the Circuit Court cannot be ins- 
cribed during the days now fixed as days for the 
sittings of tne Courts respectively, or wnich may 
be so fixed in the future, in the manner of thle 
law established. Sec. 2. 

Article 1, of the Code of Civil Procedure, is 
amended so that in all the Districts of the Province, 
except in the cases therein mentioned, the Courts 
cannot sit between the thirteenth day of June, and 
the first dav of September, in each year, and that in 
addition, tney shall not oe obliged to sit between 
the twentieth day of December, and the ilfteenth 
day of Januaiy. nor between the thirty first day of 
August, and uie tenth day of September. Sec. 8. 

XXVII. To 8BT ASIDB A STATUTE. 

268. To attack the constitutionality of 
an Act by means of a rule against the Pro- 
thonotary is irregular. Attorney General A 
Reed. 26 L. C. J. 331, Q. B., 1882. 



PROCES VERBAUX, — See MUNICI 
PAL CORPORATIONS. 



PROCURATION, — See POWER OF 

ATTORNEY. 



PROHIBITION. 

I. Form of writ. 
IL Grounds of. 

III. PlBADINO IK 0A8B8 OF. 

IV. Procedure in casfr of. 

V. RiaHT OF. 



I. Form of writ. 

269. A writ of prohibition addreased to 
^' la eiti de Hull, corps politique» et i%oOT' 
pori et corporations munieipales de la ciU de 
Hullf ayant Id, en la diie dti de Hull, son 
principal itablisstment, et d Joseph Alfred 
Champagne, Scuier, Recorder dans si pomr 
la cit4 de Hull, oH^ U a son domicile, prSsi- 
dent de la Cour du Beeordeur, dans etpour la 
citi de Hull, *' is irregular and will be rejected 
on exception to the fonn seeing that tlie 
writ should be addressed to the Beoorders 
Court of the City of Hull. Barrette i: La 
Citi de Hull 1 1 R L. 500 8. C, 1882. 

II. Grounds of. 

270. The Superior Court will not interfere 
by writ of prohibition to prevent the Reoorder 
of Montreal from hearing and deciding upon 
a complaint against petitioner in a matter 
within the jurisdiction of the Reoorder. 
Hogan Exp. 7 L. N. 317, S. C, 1883. 

III. Plradino in cases of. 

271. Where a person was convicted by the 
judge of Sessions of the Peace under the 
Seaman's Act, 1873. Sec. 86, for having 
boarded a vessel or ships armed in the port 
of Quebec without the permission of the mas- 
ter and in contravention of the Act, and 
asked for a writ of prohibition to prevent the 
execution of the sentence. — Held in Appeal 
that the petitioner had not shown by his affi- 
davits sufficient grounds for his petition and 
that an affidavit of the attorney ad litem, on 
general grounds was not sufficient. Clarke dt 
Chauveau. 8 Q. L. R 98, Q. B, 1882. 

IX. Frooedttrb in oasbs Of. 

272. In a case of prohition the plaintiff 
inscribed for evidence with a notice of three 
days. Defendant made default. Plaintiff then 
inscribed for proof and hearing with notice 
of eight days. Both these inscriptions were 
rejected on motion.— ITs/d that there was no 
need of any inscription, that the proceedings 
were simimary ana therefore it was presumed 
that the parties were present from day to 
day till the evidence was completed. Leave 
to appeal granted. Kerr d; Peltier. 4 L. N. lOO 
Q. B., 1881. 

V. Right of. 

273. On a petition in prohibition from a 
conviction for selling goods by sample in the 
City of Quebec, without first having procured 
the license imposed and required by the by- 
laws of the City Held that a proceeding in 

prohibition is neither a revision, nor an appeal 
from the judgment of the inferior Court on 
the merits, and no proof can be adduced in 
prohibition which has not been made in the 
inferior Court on the question of jurisdiction. 
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Piek^ A Corporation of Quebec, 8 Q. L. K. 
270, S. r., 1882. 

274. And prohilHtiou at'ter conviction will 
not be granted if the objection to the jurisdic- 
tion is latent and the petitioner has not spe- 
cially pleaded and proved it in the first ins- 
tance but ha8 taken his chanco nn the merits. 
lb. 



PROHIBrnON TO ALIENATE— 5ec 

WILLS. 



PROMISE OF MARRIAGE -6'c6 MAR- 
RIAGE. 



PROMISSORY NOTES— 5cc lULLSOF 

EXCHANGE. 



PROOF- S^f EVIDENCE. 



[PROPERTY. 



I. Dbscription of. 

II. Stolen. 

I. Descriptiox ok. 



275. In an action in revendication of an 
engine and boiler, one shaft with two pulleys 
and two collars, a shaft with one pulley and 
two flayes, one force pmnp, one cistera pump, 
one lot of gaspipes and valves, two milkvats, 
and a number of other articles, forming the 

plant and machinery of a cheese factory. 

Held, that moveable things in order to be 
considered immoveable by destination, must 
have been placed on the property by the 
proprietor and for a permanency. Boyd <fc 

WiUon. 4 L. N. 365, S. C, 1881. 

276. The appellants had a number of! 
years previous to the action made a road to ! 
their mills of over a league in length and had ' 
bridged it with logs and had allowed the 
public to use it. They had also from time to | 
time renewed the timber and kept it in re- 1 
pair. In 1880, they acquired a strip of land 
alongside this road, on which they built a 
new road and used the logs of the old road 
(or as many of them as were good) for that pur- 
pose and threw the bad ones aside. Action 
possessory by the corporation and for dama- 
ges. The Court of first instance refused the 
damages but granted the demand for posses- 
«ion with costs. The defendant appealed, 
and in appeal. — Held, that the appellants 
having removed the logs which were placed 
there by themselves, and which were notfastr 
enedwith nails or iron nor placed there dper- 

z 



pituelle demeure had in no way disturbed the 
res|>ondants in their possession of the road 
Avhich they still retained, and the possessory 
demand ought to liave been dismissed. Price 
& Corporation de Si. Genevi^e.S Q. L. R. 17. 
Q.B., 1881. 

277. Opposition to the seizure and sale of 
a church organ on the ground that it was 
placed in the church as a permanency and 
was immoveable by destination. Held, that 
under the terms of Arts. 375-379 of the Civil 
Code, that the opposition was well founded 
and must be maintained. Sinks is The Rec- 
tor and Church Wardens of the Parish of 
Trinity, 25 L. C. J 259, S. C, 1881. 

278. A sale of hemlock bark uncut and 
standing is a sale of moveables and a com- 
mercial transaction. Fee d: Sutherland, \i 
Q. L. R. 55, S. C. R., i882. 

II. Stolkx. 

279. The appellants, the Canada Paper 
Company, during the winter of 1879-1880, 
amongst a large quantity of wood purchased, 
&om different parties for the purposes of 
their paper manufactory in the Vula^e of 
Windsor Mills, bought 130 cords from a 
young man named E. M. The respondents 
alleged that this wood was stolen from them, 
and that it came into the possession of the 
appellants unlawfully, and they asked that 
the wood be given up to them, or that they 
be paid its value. The Court below main- 
tained the demand. Held, that wood cut 
and sold from land held under a '* location 
ticket " containing a prohibition to cut wood 
is not stolen property mthin the meaning of 
the above article. Canada Paper Co, S Bri- 
tish American Land Co., 5 Ij. N. 310, Q. B.. 
1882. 



PROTEST. 

I. (.)F Bills and Notes, see BILLS (JF EX- 
CHANGE. 



PROTESTS. 



1. Act con'cernin(J. see OBLKtATIONS. 



PROTHONOTARY. 

I. Jurisdiction of. 

XL Powers op in matters of Interdiction. 

1. Jurisdiction of. 

280. The prothonotary has jurisdiction to 
receive a surety bond from the sheriff, in the 
absence of the judge. Laurent Ss Blais, 11 
L. R. 272, Q. B., 1882. 
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II. P0WEB3 OP IN MATTBIQI OF INTERDICTION. 

281. The prothonotaiy of the Superior 
Ckiurt has, under art. 1399 C. C. P., concurrent 
jurisdiction with the judges of the Superior 
Court to pronounce mterdiction and to cre- 
ate a curator for the interdict, and the sen- 
tences he may render in such cases take eflfect 
from the day they were rendered, notwith- 
standing revision or appeal, and during such 
revision or appeal, the curator, thus ap- 
pointed, may sue the previous curator en 
reddiHan dt compte. Clement S Francis^ 12 
R. L. 567, S. C, 1881. 



PROVINCE OF CANADA. 

1. Debbnturics of. 

282. The respondents by petition of right 
before the Exchequer Court set forth in suds- 
tance : that the late Province of Canada 
imsed by way of loan a sum of £30,000 for the 
improvement of provincial high ways situated 
on the North Shore of the River St. Lawrence, 
in the neighborhood of the City of Quebec, 
and a further sum of £40,000 for the impro- 
vomonts of like highways, on the South Shore 
of the River St. I^wrence ; that there were 
issued debentures for both of said loans 
signed by the Quebec Turnpike Road Trus- 
tees, under the authority of an Act of Par- 
liament of the Province of Canada, 16 Vic, 
Cap. 235, intituled : "An Act to authorize 
the Trustees of the Quebec Turnpike Roads 
to issue debentures to a certain amount and 
to place certain roads under their control '* ^ 
that the moneys so borrowed came into the 
hands of Her Majesty and were expended in 
the improvement of the highways, in the said 
Act mentioned ; that no tolls or rates were 
ever imposed or levied on the persons pass- 
ing over the roads improved by means ot the 
said loan of £30,000 ; that the tolls and 
loans improve by means of the said loans of 
£40,000 were never applied to the pay- 
ment of the debentures issued for the 
last mentioned loan, in interest or principal ] 
that the Trustees accounted to Her Majesty 
as well for the said loans as for the tolls col- 
lected by them ; that at no time had there 
been a fund in the hands of the said trustees 
adequate to the payment, in interest and 
principal, of the debentures issued for said 
loans ] that the respondents are holders of 
debentures for both of the said loans to an 
amount of $9(X072, upon which interest is due 
from the 1st July, 1872 : that the debentures 
so held by them fell due after the Union, 
and that Her Msjesty is liable for the same, 
under Sec. Ill of the British North America 
Act, 1867, as debts of the late Province of 
Canada, existing at the union. In defense 
Her Majesty's Attorney General did not deny 
the liability of Her Msyesty for the debts of 
the late Province of Canada, but he denied 



that the debentures in question were deben' 
tures of the Province of Canada; that tlie 
monies for which they were issued were bar- 
rowed and received by Her Mijesty, and 
that there was any undertaking or obUgation 
on the part of the Province of Canada to pay 
the whole or any part of the said debentures 
Held^ affirming the judgment of tiie Exche 
quer Court that the debentures in questkm 
were debentures of the Province of Canada, 
and therefore under the provisions of the 
British North America Act, the Dominion of 
Canada was liable, but for the capital only of 
the said debentures, it being provided by Cap 
235, Sec. 7, that no money should be advanced 
out of provincial funds for the payment of the 
interest (1) Regina S BelleaUf 4 L. N. 92 & 
7, S. C, Rep. 53, Su. Ct, 1880. 



PROVINCIAL DEBENTURES. 

I. Act authorising See Q. 45 Vict. Cap 1 S. 



PUBLIC CONTRACTS. 

I. Prevention of fraud in relation to See 
C. 46 Vict. Cap. 32. 



PUBLIC OFFICERS. 

I. Liability of. 

IL Security to be givbn by See Q. 47 Vic. 
Cap. 5. 

III. Superannuation fund See Q. 44-45 
Vio. Cap. 14, 

283. Action against the License Commis 
sioners for $426, cost of publishing a list of 
the licenses " published by them.— JETs^ 
that as they. had exceeded their powers in 
publishing a list that they would be held per- 
sonally responsible for the deb^. Graham S 
Sexton. 12 R. L. 370, S. C, 1876. 

284. A returning officer who obtains from 
the registrar, copies of the lists of Electors 
for use at an Election, is personally liable for 
the costs of such list. Rocher h Leprokon, 
12 R. L. 373, S. C, 1876. 

2^5. But a deputy coroner, who at an in- 
quest employs a stenographer, is not person- 
ally liable for his fees. Cartier & Leprokon, 
12 R L. 377, C. C, 1383. 



(1) Revowed in P. C, 7 S. C. Rep. 206 & 5 L. N. 
242, P. C. 1882. 
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PUBLIC OFFICES. 

L COMMUSION ON FBBS. 

The Act 44-46 Vict. chap. 13, is repealed. 

2. Section 2, of the act 48-44 Vict. Chap. 19 is 
repealed and replaced by the following. <* 2. Eveiy 
aneh officer ahall transmit to the Provincial Treasurer, 
with the return mentioned in the preceding, 
flection twenty per cent of the balance over one thou- 
sand dollars of the net amount of the fees received by 
him for the period covered by such return, after 
dednctine the necessary and unavoidable expenses 
of the office, which expenses so deducted, shall in no 
cate, far the purposes of this Ac^ exceed one quarter 
of the total amount of Sees received. 

Every person filling two or more offices shall pay 
the peroentaffe above mentioned on the balances over 
one thousand dollars of the ugregate net amount 
of the fees and emoluments orm these offices, so 
held by him. 

When two or more persons hold, jointly, one or 
more offices, the percentage of twen^ per cent, shall 
be calculated; oa the balance of the net amount of 
fees and emoluments remainiiu;^ after deduction of 
one thousand dollars for each ofsuch persons. ** 

3. This act shall come into force on the day of its 
■anction. Q. 44-45 Yict. Chap. 13. 



PUBLIC WORKS. 

I. AOT FOR THE BBTTBR PRBSBRVATION OF THR 

PBAOB IN THE VICINITY OF C. 4849 Vic. Cap. 80. 
II. Amending aot C. 47 Vic. Cap. 16. 



PUBLIC WORSHIP. 

1. Act respecting. « 

II. DlSTURBANCB OP. 

Section 12 of Cap. 22, of the Consolidated Statutes 
for Lower Canada, res|)ecting good order in and near 
places of Public Worsnip, is hereby repealed. Q. 47 
Vict. Cap. 28, S. 1. 

II. DiSTURBANOE OF. 

286. The plaintiff on behalf of her son, a 
minor, brought action of damages against the 
constable of a parish church, for maliciously 
and improperly interfering with him by 
ordering him to kneel and otherwise humi- 
liating him in the presence of the congrega- 
tion. Held that the constable was in the per- 
formance of his duties in so doing and was 
not liable. Wilhelmy & Brisebois. 6 L. N. 
276, C. C, 1883. 
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QUO WARRANTO. 610 



QUALIFICATK »N. 

1. Op OANDiDATBS AT BLBOTioNS See ELEC- 
TION LAW. 

IL Of municipal couNCfux)iw See MUNICI- 
PAL rORPORATIONS. 



QUANTO MINORIS — See SALE. 



QUASI CONTRACT. 



I. What is See CORPORATIONS. 



QUASI DELIT — See DAMAGES. 



QUEBEC HARBOR. 

]. Acts rkspkotino See C. 45 Vict, Caps. 
3l 48. 
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QUEBEC, MONTREAL, OTTAWA & 
OCCIDENTAL RAILWAY. 

1. Acts respkotino See Q. 45 Vic. Caps. 
2 * 2(). 



QUEEN'S BENCH. 



I. Appral to See APPEAL 



QUO WARRANTO. 

I . Qualification of pbtitioneb. 
n. What la. 

I. Qualification of petitionee. 

1 . Petitioner, an elector of the Municipality 
of the Village of St. Cun^gonde, saed the 
defendant as illegally usurping the charge of 
Municipal Councillor, and calling upon the 
defendant to ehew hy what authority he ex- 
ercised such charge. Defendant^ among other 
pleas, filed an exception, alleging that the 
plaintiff, was only a prite nam and as such 
had no right or privilege to act hy Quo war 
ranto, — Held^ that he was not rendered dis 
quahfied, hecause other' persons had under- 
taken to pay the costs of the p^xx^eedings if 
otherwise he was a qualified elector of the 
municipahty. Dubue & Fortin. 11 R. L. 114. 
S. C, 188L 

2. And held also that under article (317 <!t 
119) of the Municipal Code, that the Council- 
lor whose seat is vacant within the terms 
of those articles, cannot sit as councillor after 
proceedings have been taken to replace him. 
lb, 

IL What IS. 

3. The procedure indicated by Arts. 101 fi, 
(1) and following of the Code of Procckiure i< 
not a quo warranto ^ but a special remedy 
granted to individuals against the usurpation 
and illegal detention of a public office. Paris 
& Couture ; Paris & Brisson, Ldliberi6 k 
Barabi: 10 Q. L. H. 1, S. C. R., 1883. 



QUI TAM ACTIONS, — See ACTIONS. 



[1 ] Any person interested, may bring a complaint 
whenever another person usurps, Intnides into, oi 
unlawfully holds or exercises : 

1. Auv pubUc office or any franchise or privilege 
in Lower Canada. 

2. Any office in any corporation, or other public 
body or board, whether sucn office exists under the 
common law, or was created in virtue of any statute 
or ordinance. Art. 1016. 
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RAILWAYS. 

RACE COURSES. 



I. Liability of Phopriktob. 

1. The proprietor of a race oourse is bound 
to cany out the races according to his pro- 
gramme, and if he does not do so, he will be 
liable in damages to owners oi horses who 
have entered for the races. Rouillard vs. 
Ricard, 28 L. C. J. 280, C. C, 1872. 



RAILWAYS. 

I. Act amending Dominion Consolidated 
Railway Act. 

XL Act granting Subsidies for the Con- 
struction OF. 

III. Action against. 

IV. Annual Meetings. 

V. Expropriation for. 

VI. LiABiUTY of. 

VII. Mandamus against. 

VIII. Passengers' Tickets. C. 45 Vict,, 
Cap. 41. ' 

IX. Prescription of Action against. 

X. Seizure of. 

1. Acts amending Dominion Consolidated 
Hailwat Act, see C. 44 Vic, Caps. 24 & 25 : C. 
46 Via, Caps. 24 & 86 j C. 47 Vict., Cap. 11. 

II. Act granting Subsidies for the Con- 
struction of, see Q. 45 Vict., Cap. 23. 

III. Action against . 

2. Per curiam, ^^In this case an action of 
damages was brought by the respondent, for 
expulsion from a sleeping-car berth . If the 
allegations were proved it would appear to 
be an extraordinary outrage. The respond- 
ent, after taking a ticket for a sleeping-berth, 
from New York to Montreal, and paying for 
it, was put out of the car. It was one of 
those things for which a company should be 
held strictly responsible. But at present, 
the case came ujp, not on the merits, but on 
a iudgment dismissing two preliminary pleas. 
The action had been served on the Compa- 
ny's alleged agent in Montreal. The question 
had been raised whether Mr. V. was an agent. 
It was proved that he sells tickets like that 
sold to respondent. He had an office in 
Montreal, and was publicly advertized as 
their agent. He also offered to get back the 
respondent's money for him, when he heard 
of the difficulty. Upon the whole, this Court 
was not disposed to disturb the judgment 
which held the proof of agency sufficient. 
With regard to the omission to allege where 
the principal business of the company was, 
that was not obligatory in the case of foreign 
companies. The trespass was continuous 
from New York to Montreal, and was a tres- 
pass in Canada. New York Central Sleeping 
Oar Co. & Donovan, Q. B., 1882. 



RAILWAYS. 

IV. Annual meetings. 
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3. The annual meeting of the railway com- 
pany, defendant 'a company subject to the 
provisions of the Consolidated Biailway Act, 
42 Vict Cap. 9), did not take place on the 
day appointed therefore, in consequence of 
an ii\junction suspending the holding of such 
meeting. This injunction was subsequently 
dissolved at the instance of a shareholder. — 
Held, that serviee of notice upon the presi- 
dent and secretary, that the ii^unction had 
been dissolved, together with a copy of the 
judgment, dissolving the injunction, was suffi- 
cient to put the company en demeure to call 
the meeting, and a mandamus might issue 
in the name of the shareholder, under C. C. P. 
1022, to compel the conipany to call the meet- 
ing (I). Ration & M. P. B. By Co,y 7 L. N. 
368, & M. L. R 1, a C. 69, 1884. 

4 And it was the duty of the board of direc- 
tors, as soon as the injunction was dissolved, 
to proceed to call the said meeting, in order 
that the election of the directors might be 
held, as provided by sect. 10 of the Consolid- 
ated Railway Act (42 Vict. [Can.] cap. 9). Ih. 

5. And the calling of the annual meet- 
ing is not a duty specially appertaining to the 
office of president, the Railway Act (42 Vict, 
cap. 9) making it the duty of the ^' directors * ' 
to cause such meeting to be held. lb. 

6. And where the directors omit, neglect or 
refuse to perform their duty of calling such 
meting, to the condemnation under C. C. P. 
1025, for failure to comply, will be against the 
Corporation, and not against the directors 
personnally. 76. 

V. Expropriation for. 

7. Propnetors have not the right to retain 
the ownership of land marked on plans as 
provided by law, for railway purposes, and 
they have no alternative but to accept ihe 
compensation finally awarded and decided 
upon. Bank of Hochelaga d: Montreal By 
Co,, 12 R. L. 575, S. C. 1882. 

8. But if the proprietors cannot refuse to 
transfer the property and give possession of 
it to the railway, much less can they do so or 
reclaim possession of the property after they 
have voluntarily allowed the company to take 
possession and to lay their tracks on it, and 
the only thing they can legally ask is the 
compensation which is supposed to represent 
it, and the only recourse which the creditors 
of the proprietor have is against such com- 
pensation, lb. 

VI. Liability op. 

9. The plaintiff sued for the value of a barn 
and of the hay contained therein, which was 
standing on his land, in the parish of Bou- 
cherville. The railway track passed close to 
the barn, and it was alleged that the fire had 
originated from sparks which escaped from 
the locomotive. The defendants pleaded that 



(1) In Appeal. 
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they were authorized to work the railway by 
public statute of the province, and that they 
had taken all possible precautions, and had 
provided the pipe with an approved appliance 
for preventing the escape of sparks. That the 
fire was the result of inevitable accident, and 
they ought not to be held liable. The Court 
did not consider that the position assumed 
by the defendants was tenable. The article 
of the Code says that every person is respon- 
sible for the damage caused by his fault to 
another, whether by positive act, imprudence, 
neglect or want of skill. His honor cited a 
case from Dalloz, A. D., 1859, which was 
exactly in point, and the reasons of which he 
adopted. The defendants must pay for the 
damages occasioned by the sparks escaped 
from their locomotive. Judgment for plaintiff 
for $316.50. Jodoin vs. The South Eastern 
Railway Co,,S.C. 1882. 

10. Action of damages for the recovery of 
$500, brought against the two defendimts. 
Corporation jointly and severally. — Held that 
to maintain an action of damages agsdnst a 
Railway Company, because of the running of 
the Hallway over a pubUc highway ac^oining 
the residence of the plaintiff, and, as alleged 
obstructing his ingress and egress thereto and 
from^ it is necessary for the plaintiff to prove 
thatunmediateacess to his premises was pre- 
vented, and that he had sustained damages 
particular to himself and differing in kind 
from and beyond that of the rest of the pu- 
blic and, that the Municipal authorities 
having tolerated the laying and using of a 
railway as a public highway in the Municipa- 
lity, may be thereby estopped from urging 
that the use of the same was unauthorized by 
them. BrodeuT & The Corporation of Roxian 
FaUs. 11 R, L. 467, S. C, 1882. 

11. A railway which by its embankments 
prevents a flow of water from a property 
bordering on it will be responsible for the 
damages caused by the water to such pro- 
perty. Grand Trunk Railway Company & 
Landing. 11 R. L. 590, Q. B., 1882. 

12. A horse was found dead near the railwaj^ 
track. There was no evidence as to the im- 
mediate cause of death. It was proved that 
the fence a(\joining the track and the gate 
therein were in good order, but that the gate 
was often left open by persons passing 
through it who were not in the service of the 
railway Company. — Meld that the company 
was not liable. Lambert & Grand Trunk 
Railway Company. 7 L. N. 4 & 28 L. C. J. 3, 
S. C. R., 1883. 

13. Action to recover from the Company 
defendants the value of certain cattle kil- 
led on its track by a passing train — Held that 
where a proprietor allows a road across his 
land, and the gate opening from it to the 
track, to be used by the public as a thorough- 
fere, he will be responsible for the acts of the 
persons using the road, and the railway com- 
pany will not be held responsible for the bad 
condition of the gate, and for the killing of 
animals passing through it on to the track. 



Jasmin <fc Canadian Pacific Railway Compa- 
ny, 6 L. N. 163, C. C, 1883. 

14. Case of Wilson & Grand Trunk Railway 
(I. Dig 640—8) judgment reversed in Q. B. 5, 
L. N. 88 & Su. Ct. 1883. 

15. The plaintiff's sleigh, while driving 
across the track at St. Henri, near Montreal, 
was struck by a passing train. Plaintiff 
claimed to have been thrown out by the shock 
and seriously injured. General negligence; 
on the part of the defendants was also set up 
for want of lights at the crossing and that the 
train did not whistle or ring while passing. 
Held that the proof had failed in these par- 
ticulars and no fault could be imputed to the 
railway. Roy <j& Grand Trunk Railway Co,. 4 
L. N. 211,S. C, 1881, & 8 L. N. 274, Q. B., 1885. 

VII. Mandamus against. 

16. A mandamus will not lie against a rail- 
way company to compel it to perform a sta- 
tutary obligation, such as the obligation to 
make and maintain crossings on the peti- 
tioners property imder the Quebec Railway 
Act, there being the remedy by ordinary ac- 
tion. Dubuc <k Montreal i Sorel Railway 
Company, 7 L. N. 5, S. C. R., 1883. 

VIII. PRESORIPTION OF ACTIONS AGAINST. 

17. Action of damages for the value of a 
horse killed on defendant's track. The writ 
issued more than six months after the alleged 
occurence. Held that the six months pres- 
cription uiider the Railway Act applies to 
actions for the value pf horses or cattle killed 
on the track. Anderson A Grand Trunk 
Railway Company, 7 L. N. 150, C. C, 1881. 

IX. Seizure of. 

18. On an opposition to the seizure of a 
railway held, reversing the judgment of first 
mstance (1) that railways subsidized by the 
province under " The Quebec Railway Act 
1869'' are liable to seizure and sale by ordi- 
nary process of law. Wason Manufacturing 
Company d: Levis d: Kenebec Railway, 7 Q. 
L. R.; 330, S. C. R, 1880. 

19. The railway of defendants was taken 
in execution by the bank and the oi^posants 
who were toge bondholder's holding a mort- 
gage on the road, opposed the sale on the 
ground that the railroad could not, bylaw, be 
taken in execution. The plaintiff demurred 
to the opposition and Held, following Drum- 
mondS: South Eastern Railway Company (1) 
maintaining the demurrer and dismissing the 
opposition on the ground that the railway 
could be taken in execution. Hochelaga 
Bank & Montreal, Portland d: Boston Rail- 
way Company J 4 L. N. 333, S, C, ISai. 



(1) Dig. 

a) Dig. 



648-18. 
643.19 



623 



RECEIPT. 
RAPE. 



KECOEDER. 



624 



I. EVIDKNCK OF. 

2(). Action by the father of J. B. a minor 
whom he alleged to have been violated by 
the defendant on the 3rd December, 1881. 
The act it was said was committod late in the 
evening while the girl was crossing a field, 
about three acres from where she lived, and 
in front of a bam l>elonging to the defendant. 
The action was not brought until May or 
.June, 1882, when she was in an advanced stage 
of pregnancy, and on the 5th September, of 
the same year, a child was bom. At the trial 
the girl herself was the only witness brought 
up to prove the alleged rape. The case rested 
on her unsupported statement, that the 
defendant, on tne occasion in question, seized 
her and forcibly had connection with her. 
She made no complaint or disclosure of the 
circumstance until long afterwards. There 
was evidence also that her character was not 
very good. Held not proved. Bigoneise & 
Brunelle, 6 L N. 270 k 27 L. C. J. :{72, S. C, 
1883. 



RATIFICATION. 
1. What is see AGENCY. Liability of 

PRINCIPAL. 



REAL ESTATE,— 5f^^ IMMOVEABLES. 



REAL RIGHTS. 



I. What arb see USE AND HABITATION 



BBASONABLE & PROBABLE CAUSE 

I. What is see DAMAGES for false ar- 
rest. 



RECEIVING STOLEN GOODS, ~ See 
CRIMINAL LAW. 



RECEL, — See CRIMINAL LAW 

VBRDICT. 



RECEIPT. 

I. Interpretation' of. 

II. Prima facie proof of payment. 

III. Proof of signature. 



1. Interpretation of. 



21 . A receipt for a balance of the price of 
wood sold, constitutes a settlement and can- 
not be set aside without alleging error or 
other legal causes of nullity. Johnston k 
McGreevy, 1 Q. B. R. 299, Q. B. 1881. 

II. Prima facie proof of payment. 

22. In a contestation concerning oertain 
rents. — Held that the receipts sous seiny 
priv4 given by B. to the appellant, were^rtoui 
facie evidence that the rent had been paid 
at the date of the receipt, and that it was for 
the respondent to establish the contrary. 
Baylis k Stanton, 21 L. C. J. 203, & 2 Q. B. 
R. 350, Q. B. 1882. 

III. Proof of signature. 

23. A receipt signed with a cross, before 
two witnesses, is good, and may be proved by 
the two witnesses, even though one of them 
signed with a ci*os8. Querret & Bernard, I 
Q. B. R. 69, Q. B. 1880. 



RECORD. 



I. Alteration of, see PROCEDURE. 



RECORDER. 

I. Appointment of Deputy. 

II. Jurisdiction of. 

III. Qualification OF DEPUTY. 

Appointment of Deputy. 

24. Action by certain rate-payers of the 
city of Montreal agfunst the Corporation, 
alleging that the defendants, in September, 
1880, had obtained certain judgments before 
the Recorder's Court, by which each of tlie 
plaintiffs were condemned to pay to the Cor- 
poration, respectively, a proportion of the 
costs of the construction of a brick drain in 
St. Lawrence street, according to an assess 
ment role made by the Corporation, in virtue 
of its act of incorporation, and that under 
such judgments, the Corporation had issued 
warrants of distress against the plaintifis. The 
plaintiffs alleged fnrther that the judgments 
m question were radically null and of no effect 
inasmuch as they had been rendered by C. 
Aime Dugas, in the capacity of Deputy or 
assistant Recorder, his appointment to which 
was altogether illegal, he having been appoint- 
ed by the Recorder to fill that position daring 
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BECOBDEB. 



BEFEBEES. 
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the illness of the latter, and not being at the 
time of his appointment an advocate of five 
years' standing; as required by the provision 
of the Charter of the city to that end (1) ; 
but having on the contrary been for upwards 
of a year previous to his said appointment, 
Judge of the Sessions of the Peace for the 
district of Montreal. — Held that the person 
appointed seed not be a practicing advocate, 
provided he had formerly practiced during 
nve years. MoUon & City of Montrealy 26 L. 
C. J. 243, & 8 Q. L. R, 29, S. C. 1882. 

II. Jurisdiction of. 

25. The power given to the Recorder's 
Court of the city of Quebec, by the Act of 
Canada. 29-30 Vict., cap, 57, s. 33 (1860), to 
summarily try persons charged with assault 
upon peace-officers, in the discharge of their 
duty, or with aiding a rescue or escape, has 
not been taken away or superseded by the 
Dominion Statute 32-33 Vict. cap. 20, S. 39, 
which also provides for the punishment of 
such offences all over Canada. Brunei Exp,, 
9 Q. L. R. 218, S. C. 1883. 

26. The petitioner was convicted in the 
Recordei^s uourt, under the Summary Trial 
by consent Act (32-33 Vict., cap. 32) of keep- 
ing a disorderly house in the police limits of 
the city of Montreal. — Held, on habeas corpus, 
that the commitment (which followed the 
terms of the conviction) set forth no offense 
of which the Recorder could take cognizance, 
and that sec. 32-33 Vict., cap. 29 was not 
applicable here, the said section applying 
only to cases tried on indictment, and where 
there has been a verdict. Lefebpre Exp., 7 
L. N. 258, Q. B. 1884. 

III. Qualifications of deputy. 

27. The plaintiff complained by certiorari 
of certain judgments against bim in the 
Recorder's Court, on the ground that the 
person acting as Deputy Riecorder, and who 
rendered the judgments in question was not 
an advocate, but was Judge of the sessions 
of the Peace. The Court held that such 
action could properly be brought by a 
rate-payer, exposed to be troubled by a 
judgment radically null, without it being 
neoessary to have recourse to a writ of ceriio- 
rari ; but that in this case the nomination of 
the Judge of Sessions^ as deputy Recorder, was 
valid, Mr. Dugas havmg formerly practiced as 
an advocate during more than five years, and 
not having lost his privileges as such by his 
appointment as Judge of Sessions. Molson & 
Cfity of Montreal, 5 L. N. 381, S. C. 1882. 



EEDHIBITORY ACTION 

TTON. 



See AG 



(1) The said recorder xaay, from time to time, bv 
in instrument in writing nnder his hand and seal, 
appoint some fit and proper person, being an advocate 
Of the said Province, or not leas than five years' 
itanding, to be and act as his Deputy, in the event 
of hia 'matm or neoesaaiy absence fitni the city. 

1 



REFEREES. 

1. (-ASES MAY BE REFERRED TO. 

The following articles are added to the said Code 
after article 348. 

"S48a. " Except in actions to annul a marriage, 
for separation of property, or from bed and board, to 
obtain the dissolution of a corporation or the annulling 
of letter spatent, or in which the parties are minora or 
legally incapable, and in^all cases of pubUc interest, 
the Superior Court or the Circuit Court, mav, on the 
written demand of the parties and of their attorney 
ad Htom, refer all or any of the issues, either of ract 
or of law, to the decision of one or more practising 
advocates, appointed according to the manner deter- 
mined by the consent. 

S43ft. The referees appointed who do not accept 
the office shall be replaced by others, and the major- 
ity shall be a quorum. 

34So. Before proceeding they shall be sworn to 
wdOi and faithfully perform their duties, either before 
the judge, the prothonotaiy, tf commissioner of the 
Superior Court, or the clerk of the Circuit Court, as 
the case may be. 

34dd. The trial before such referees is conducted 
as cases without a jury before the Court, and the 
referees shall, for such puipose, have all the powers 
of such Court or judge. The referees shall have 
power to appoint a clerk to assist them. 

848^. AQ the proceedings in this case are filed in 
the office of the prothonotaiyor clerk, as the case 
may be, of the Court of t}ie District in which tiiey 
are heard. 

In case they are had in a District other than that 
in which the cose was brought, the record shall, 
upon the order of the referees, be transmitted in the 
manner prescribed by articles 241 & 242 of this Code. 

848f. The report of the referees shall be in writing 
and be fyled within sixty days after the final hearing 
of the parties, in the office of the prothonotaiy, or 
derk of the Court of the place in which the case was 
pending,at the time of the appointment of the referees. 

In £fault of which, eitner party may cause a 
notice to be served upon the attorney of the ad- 
verse party that he intends to end the reference. 

Upon the filing of such notice in the office of the 
protnonotaiY or clerk, as the case may be, the case 
IS continuea as if it had not been referred. 

However, the proceedings had, and proof addressed 
before the referees, form mrt of the record as if they 
had been had and taken Defore the Court. 

The Court may also, upon demand of either of the 
parties, cancel the appointment of the said referees, 
if they do not proceea with diligence to the hearing 
of the case. 

343^. On the statements of facts and projpositions 
of law which may be submitted by the parties to the 
referees, it shall be the duty of the latter to decide 
what are pertinent to the issue and to note in the 
report their findings on each. 

The omission to note the same shall not, however, 
invalidate the report. 

843^. The referees shall farther in their report 
set out the text of the judgment to be drawn np. 

843 i. On tiie application to homologate the rraort. 
the Court or judge orders that judgn^t be entered 
up by the prothonotaiy or derk, as the case may be, 
in accordance with the report. 

34S;. If the reference is had before three or more 
referees, and their Report is unanimous, the judgment 
based thereon shall not be subject to review, by 
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thflse jadgeB, and the sppeal is brought diiectly to 
the Court of Queen's Bench. 

Z4Sk. In Appeal, the Oomt shall indmre into the 
meritB of the contestation aa well as the grounds of 
nullity of the referee's report. Q. 48 Vict., Cap. 20, 
Sec. 6. 



REFOBMATORY SCHOOLS. 
I. Act rbspbctino see Q. 47 Vict., Cap. 24- 



REGISTRAR. 

I. LlABIUTY OF. 

28. Case of Trust and Loan Oompany of 
Canada & Dupras, (II Dig. 646-30) reported in 
extenso 25 L. C.J, 239, Q. B., 1880. 

29. Action against the Registrar of the re- 
gistration division of Dorchester, for $195.95. 
amount which the plaintiff alleged he had 
lost by the fault of the defendant, in omitting 
to mention in a ^certificate, a hypothec of $100, 
and on the strength of which certificate he 
had purchased the property. Plaintiff allefled 
also that he had been sued on the hypothec 
and although he had called in his vendor, 
judgment had been rendered against the 
both of them and the vendor was worth 
nothing. The defendant pleaded a general 
denial and an exception in which he set up 
by way of justification that the hypothec was 
entered during the time of his predecessor in 
office under the letter B, the debtor's name 
having been given as Bonhomme^ whereas he 
was always known and defendant had always 
known him by the name of Dulac, The 
Court of first instance rendered judgment 
against defendant for $121, amount which 
plaintiff appeared to have lost, but in Review 
the judgment was reversed and the action 
dismissed entirely on the ground of informa- 
lities in the notice of action, and more parti- 
cularly that under the circumstances men- 
tioned by defendant in his special plea, and 
which were proved, defendant was not liable. 
Grenier & Rouleau, 8 Q. L. R. 323, S. C. R., 
1882. 



REGISTRATION. 

I. Bbforb the oodb. 

II. By mbhoriads see Q. 47 Vict. Cap. 13 

Sbc. 2. 

III. Default OK. 
rv. Effect of. 

V. Neglect of. 

VI. Of bailleub db fonds. 

VII. Of cancelled deed. 

VIII. Of Cokstttutbd rents see RENTS. 

IX. Op customaby dowbb, see Q A6 Vic. 
Cap. 25, and Q. 47 Viot. Cap. 10. 

X. Op HYPOTHEC. 



XI. Op mabohandb fubuqvb see MARBIED 
WOMEN. 
XIL Of pbivilboes. 
XIIIL Of rents transfbrbbd. 
XrV. Ofsalb. 

XV. Of sbrvitudbs see Q. 46 Vict. Caf. iS 
AND Q. 47 V!ot.,Cap. 15. 

XVI. Priorfty of. 

XVII. Proof op cbbtifioate. 

XVIII. Regularity of. 

XIX. Rbnbwal of see Q. 47, Vict., Gap. 13, 
Sec. 1. 

I. Before the Code. 

30. The registration of a will containing 
a substitution made in 1853, has not the 
effect of replacing the insinuation which is 
necessary and the registration of a substitu- 
tion should have been renewed mthin two 
years of the promulgation of the article of the 
Code. Poitras S LaUmdCj 11 R L. 356, S. C. 
1882. 

m. Default of. 

31. In a petitory action to recover pob 
session ot a piece of land of trifling value, 
situated at River Chaudidre, held that in 
order to invoke priority arisins from a want 
of registration, under Article 2098 of the Civil 
Code, the title must proceed from the same 
auteur or vendor. Clou Her & Jacques, 10 
Q.L.R44, Q.B., 1884. 

rv. Effect of, 

32. A renewal of registration against cadast 
ral lots, by the original owner of a bailleur de 
fonds claun, for the whole of such claim (of 
which he had previously tran8feri*ed a por- 
tion, by deed of transfer duly registered) 
enures to the benefit of the transferor imder 
said deed. Aitken d: BisailUmy 27 L. C. J. 
81,S.C, R., 1882. 

33. And in renewing registration against 
cadastral lots, an error as to the name of the 
possessor of the property will not invalidate 
the procedure. lb. 

34. It is not fkecessaiy to re-register a trans- 
fer of a hypothecary claim against the cad- 
astral number. 16. 

V. Neglect of. 

35. The want of r^Mtration of a substitu 
tion may be invoked by a possessor by parti 
cular title duly registered, even thoush such 
possessor be the tutor of those called to the 
substitution, or a person deriving from such 
tutor. Terrien & LabonU, 2 Q. B. R 90 A 94. 
Q. B., 1881. 

VI. Of Bailleur db Fonds. 

36. T. sold to D. certain real estate in 
which there remain due to T. $350. D., be- 
fore registering his title from T., gave a hy|K>- 
thec to B. for $85. B's hyx>othec was regist- 
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ered 10th April, 1877, and the sale to D. was 
registered at full length on the 6th Novem- 
ber, 1877. Held, that under A rt. 2098 C. C, ( 1) 
the registration of D's hypothec was toithout 
effect so long as the sale to D. had not been 
registered; that as the registration of T's 
bailleur de Jonds claim was perfected whilst 
the registration of B^s hypothec was still 
without effect, T^s bailleur de fonds claim 
was, in contemplation of law, registered before 
B's hypothec, and that T., consequently, had 
a right to be collocated in preference to B. 
Racine & DelUU, 8 Q. L. R. 135, S C. R., 1882. 

37. In another case the prothonotary col- 
located two creditors pro rata, on the prin- 
ciple that the title under which the property 
mortgaged by the defendant was acquirea, 
was only registered after the registration of 
the two deeds of mortgage, yiz. : on the 3rd 
November, 1870. On contestation the collo- 
cation was set aside and the report of distri- 
bution ordered to be amended on the ground 
that the clause in question, of Art. 2098, con- 
tains only a condition suspending the right 
of registered creditors, and that as soon as 
the deed under which the mortgaged property 
is acquired is registered, the creditors retain 
their right of precedence amongst themselves 
according to the date of the registration of 
their respective titles. (2) Benaud & Bay- 
mond, 8 Q. L. R. 149, S. C, 1873. 

38. In another case, however, a distinction 
was drawn between a conventional and a 
legal or judicial hypothec with respect to the 
application of the rule in question. In that 
case, the opposant, in 1864, ceded to the de- 
t'endAnt an immoveable property, in consi- 
deration of a life rent of $10, representing a 
capital debt of $166.67, and in April, 1873, ne 
ceded to the defendant another immoveable 
in consideration of a life rent of $6.00. Both 
of these transfers remained unregistered un- 
til August, 1881. At a judicial sale of the 
properties thus ceded to the defendant, the 
opposant filed his oppositions ajin de charge, 



(1 ) So kmg as the right of the purchitser has not 
been registered all conveyances, transfers, Inrpothecs, 
or real rights granted by him in respect of such im- 
moveable are without effect. 2098 C. C. 

(2) The decisions as to the interpretation of this 
clause of the Code are rather conflicting. The 
weiffht of authority, however, appears to be in favor 
of &e holding in Buome <f Delisle, which follows 
Paeaud 4- Constant [II Dig. 660-61L The decisions 
which appear to be in conflict witn these are not 
dtredlif so. In Charlehois <f La SocUte de Cons- 
irudUm J[II Dig. 647-84], the vendor's title had 
been registered ny the mortgagee for the very pur- 
pose of giving effect to the mortgage, but without 
reference to the vendor's claim ; Adam ^ Fla/nders^ 
[II Dig. 648-411 refers to a hypothec snmted by the 
vtndoT tnd not hy the purchaser ; while the case of 
RsM^ 4* Baymmd in the text, though apparently 
deciding in favor of the mortgagee, by giving to the 
i«ist»tion of the purchaser's title a retroactive 
eneet^ does not arise in the same way and was not 
eTideiitlyiegBiil0d.frc«itiie6ainepdntofview* Ed. 



asking that they be sold subject to his lien 
for the life rent in each case. The plainUff 
contested the oppositions on the g^und that 
the claim of the opposant remained unre- 
gistered until after tne opposition had been 
filed, and that on the contrary he (the plain* 
tijff) nad registered his judgment prior to the 
seizure. Tne opposant relied on the clause 
of the Art. 2098, and cited Pacaiid & Cons- 
tant, in support. Held^ dismissing the oppo- 
tion and maintaining the pretentions of plain- 
tiff that the ruling in Paeaud & Constant did 
not apply, inasmuch as the plaintiff's hypo- 
thec arose from a judgment and was not cov- 
ered by the terms of the Article. Vidal A 
Demers, 8 Q. L. B. 177, S. C, 1881. 

VII. Caxcellbp dbbd. 

39. The appellants obtained judgment 
against one C., — and on the 7th August 
1878, took out execution and seized a lot of 
land in Lachine. The respondent filed an 
opposition alleging that on the 9th May, 1877, 
he had sold the lot to C, but that on the 8th 
May 1 878, C, had retroceded it to him, that 
neither of these deeds had been registered 
and that C, had no right of ownership at 
the time the lot was seized. The appellants 
then discontinued the seizure, but immedi- 
ately registered the deed from opposant C«, 
and then took out a new writ of execution, 
and two days later, the opposant registered 
the deed of retrocession. He subsequently 
filed an opposition to the second seizure. Held 
maintaimng the opposition, that the legal title 
was not in C, at the time of seizure. Long- 
pri dh Valade, 4 L. N. 34, & 1 Q. B. R. 15, Q. 
B., 1880. 

X. Of hvpothrc. 

40. On the contestation of an assignee's 
dividend sheet, held, in appeal, conftrming 
the judgment of the Court below, that that 
portion of Art. 2098, of the Civil Code, which 
says that " so long as the right of the pur- 
chaser (acquirer) has not been registered, all 
conveyances, transfers, hypothecs or real 
rights granted by him in respect of such 
immoveable, are without effect," is applioar 
ble to deeds anterior to the Code, and that, 
without giving a retroactive efieot to the 
Code. SociSti Permanente de Construction 
du District de Montrial <t Laurin, 26 L. C. J. 
281,Q. B., 1872. 

XII- Of privileobs. 

41. The registration of privileges, required 
by Art. 2106 C. C. (1), applies only to immo- 



(1) Creditors and legatees claiming separation of 
property, procure a right of preference upon the es- 
tate of their deceased debtors against the crediton of 
the heirs, or l^gal repreaentatires of* the latteTi pxo* 
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▼eables. Bachand A Bisaon, 12 R. L. 11, 
S. C, 1881. 

XIII. Of rents transfbrrbd. 

42. To effect a compromise with his cred- 
itorS| J. B. gave his notes endorsed by McK, 
who as secmity took an assignment of the 
estate including a property in the City of 
Montreal. McK leased this property to the 
appellants J. B. & Son, and subsequently re- 
conveyed the property to Appellants with 
right to recover the rents accrued on the 
same. Subsequently the Hespondent was 
appointed sequestrator of the property in a 
hypothecary action by C. & Sons against McK 
and sued the Appellants to recover the rent 
from date of lease, from McK, to the date of 
his appointment. The Court expressing strong 
doubts as to the propriety of the appointment 
of a sequestrator in such a case, and reversing 
the judgment of the Court below. Heldj That 
the transfer of rent by McK to B. did not re- 
quire to be registered to enable B, to receive 
the rents. Bay lis & Stanton, 2 Q. B. R. 350, 
A 27 L. C. J. 203, Q. B. 1882. 

XIV. Of bale. 

43. A lot of land, seized at the instance of 
Plaintiff on the 13th of November, 1879, was 
claimed by the Opposant, under a notarial 
deed of sale bearing date the 8th April, 1878, 
but which was not registered until after the 
seizure, viz. on the 24th November, 1879. 
ffeldf that the seizure did not prevent the 
effectual registration of a deed of sale exe- 
cuted before the seizure. Drouin d: Hallij 
7 Q..L. B. 146, 8. C. 1881. 

44. On a contestation arising out of an in- 
solvent estate. — Held that the purchaser of an 
immoveable from the insolvent, long prior to 
the insolvency, had a good title and could 
prevent the seieure and sale of the property 
by the creditors, notwithstanding his title 
was not re^tered until after the insolvency. 
OrothSS: Stewart, 12 R. L. 218, S. C, 1882. * 

XVI. Priority of. 

45. Where a hypothec was granted and 
registered by the purchaser of an immoveable 
property before the registration of the vend- 
or's claim. — Held that although the vendor's 
claim was not registered until long after the 
thirty days it must nevertheless be preferred 
to the hypothec on the ground that until the 
vendor's claim was registered, the purchaser 
was not in a position to grant a valid mort- 
gage. (1) Chritien & Poitraa, 7 Q. L. R. 81. 
S. 0.1881. 



46. Where a hjrpothec was granted on 
the 12 May, 1867, and registered on the 20tb 
of the same month, but in the meantime the 
property had been transferred but not re- 
gistered until after the rep;i8tration of the 
hypothec. Held that the title of the owner 
of the hypothec would rank before that of 
the transferee, notwithstanding that he was 
in open and public possession of the property 
and notwithstanding the provisions of Art. 
2088 of the Civil Code) ( 1 }. Bricault A Bri 
cault, II R. L. 163, S. C. 1881. 

47. According to the provisions of the last 
paragraph of Art. 2098 C. C. and 2043 C. C. the 
hypothec granted by the owner of an im- 
moveable and registered before the registra' 
tion of the owner's title, will rank prior to one 
given and registered since the registration of 
the owners title. Duheau d: Piette, 12. B. L. 
92, S. C. 1883. 

XVII. Proof op obrtificatb. 

Art. 2145a of the C. C, enacted by section 5 of 
the Art 47 Vict., cap. 13, is amended by adding 
thereto the foUowmg paragraph : 

"The oertificate of registration is prima faaie 
proof of iti contents. Q. 48 Vict., cap. 19, sec. 1." 

Art. 2147 of the avU Code enactt^L by section 6 
of the Act. 47 Yict, Cap. 18. is amended by ad- 
dinK to the hst pangraph thereof tlie foUowinf 
woras, " and ii prima faae proof of its contents. ' 
Sec. 2. 



▼ided thev register within six months after the 
death of tneir debtor, the rights which they have 
against his succession. Sach registration is effected 
by means of a notice, or memorial specifying the 
natore and amount of their claims, and descnbing 
any immoveables affected thereby. 2106 C. C. 

(1) JSee II IMg. 660-61. 



XVIII. Rboularitt OF. 

48. The opposants were collocated in the re- 
port of distribution for the balance of the price 
of sale as transferees. The phuntiff contested 
their rights because their deed, registered by 
memorml, was defectively registered. Per 

curiam The contestants, however, on the 

19th August, 1874, before taking their hypo- 
thec an the property, themselves, caused the 
registration to be renewed. They must be 
held, therefore to have taken their hypothec 
with fiill knowledge of what they themselves 
had done ; and in their mouths, at all events, 
whatever questions others might raise, the 
objection is not to be received. The point, in 
any case, would only be a technical one. The 
form used is the form given in the Code of 
Procedure (appendix No. 26), and under Art. 
1172 C. C, it was in time. The object of all re- 
gistration is notice. A registration by one is 
as good as by another. The judgment which 
dismissed the contestation is confirmed with 
costs. SocUti de construction Jaeques-Cartier 
& Lamarre, 5 L. N. 218, S. C. R 1882. 

XIX. Renewal OF. 

49. If a person renews the registration of a 
hypothec after the delay allowed by law and 



(1) The registration of a real right cannot pr^udioe 
the purchase of an immoveable, who at the time [and 
before the coming into force of this oode^ was in 
open and public possession of it as owner, even though 
his title be not registered until afterwda. 2064 (X\ 
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after the property hypothecated has passed 
into the hands of others, by duly registered 
titles, such renewal of registration would be 
set aside, and the person affecting it, would 
be liable in damages towards the proprietor 
of the property. Daigneault ic Dtmers^ 12 
IL L. 66, S. C. 1881. 

50. Where the creditor had neglected, 
throo^ the fault of the notary, to renew 
the registration of his hypothec, and the pro- 
perty was sold by the sherin, so that the 
surety could not be subrogated, he was held 
to be discharged. Ytzma & Bemier^ 7 Q. L. 
R. 310^. C. 1881. 

51. The registration of a deed of sale in 
• which the immoveable sold is described by 

its cadastral number, and in which the pur- 
chaser undertakes to pay the amoimt of a 
hypothec due registered before the pro- 
ckonation of the Cadastre, will not supply 
the place of the renewal of registration of 
such hypothec required by C. C. 2172. Les 
EeelMcuiique3 du s^mtnaire de St-Sulpicej 
& La SocUu de Construction Canadienney 
28 L. C. J. 23 & 7 L. N. 131, Q. B., 1884. 

Rboistby Offices. 

« 

Art. 2160 of the C. C. is replaced by the following :— 
" 2160. Begistry offices must be kept open every 
day, Sundays and holidays excepted m>m nine 
o'clock in the morning till foor o'clock in the after- 

2* This Act shall come into force on the day of its 
sanction. Q. 46 Yict. G. 23, Sec. 1. 

I. LlABILITT OP OOUNTT FOR OABB OF BUILDINO. 

52. The registrar of the County of St. John, 
brought action for $925 for the heating, care 
and cleaning of the building for seventeen 
years, and for furniture provioed for the same, 
under C. S. L. C, cap. 24, sec. 26, s. s. 5, which 
authorizes the Council to pass a by-law for 
the acquisition, construction, and maintain- 
ance of an office for the registration of deeds, 
and of a fire-proof vault. Plaintiff, however, 
had only recently discovered this provision 
and, according to his own admission, had no 
thought of maJdng any claim on the Council, 
when he rendered the services, &c. Action 
dismissed. Cfhartrand d: Corporation of the 
County of St. John, 6 L. N. 83, S. C. R. 1883. 



RBINTBGRANDE. 

I. Action en, see ACTION. 



RELIGIOUS INSTITUTIONS. 

1. SXBMFTION FBOH TAXATION. 

53. Property for which appellants demanded 
taxes from the respondent, was a farm known 
by the name of* Maizerets," devoted for more 
than a century to the use of the priests, eccle- 



siastics and pupils of the seminary of Quebec 
as a place of recreation. It was their country 
house, to which they resorted to the number 
of 300 and upwards, for the fresh air and 
exercise, every week.-^ 5cW, following Ver- 
don et Les dames de la ConarSgaiion N.-D, 
de Montrial (1), that the defendants were 
exempt from all mimicipal and school taxes- 
on account of said property. School CommiSy 
sioners of St Boch <fe Siminaire de Qu^ec, 
10 Q. L. k 335, Q. B, 1884. 



RENTES. 

I. Constituted. 

Begistration of. 

II. Life. 

I. Constituted. 

54. The 99th Art. of the Couiume de Paris, 
which is as follows : "Les detenteurs etpropriS- 
taires cP heritages chargis et redevables de cens, 
rentes ou autres charges rSelles et annuelles, 
sont tenus personnellement de payer et acquit- 
ier icelles charges d celui ou ceux d qui elles 
sont dues, et les arrirages ichus de leurs biens, 
tant et si longuement que des dits heritages, 
ou de partie et portion d^iceux. Us seront 
dStenteurs et propriitaires,^^ does not apply 
to the constituted rent. Wright is Moreau, 10 
Q. L. R. 544, S. C. 1882, & 8 L. N. 371, Q.B., 1885. 

55. Begistration of — The oppdsant, in 
1856, sold a lot of land in Montreal, for £40, 
for the payment of which the purchaser 
agreed to an annual constituted rent of £2.8, 
and that in case of the alienation of the pro- 
perty, the capital of the rent would became 
exigible, unless the subsequent purchasers 
also agreed to pay the rent. It was further 
stipulated that in case of the inexecution of 
any of the conditions on the part of the pur- 
chaser or his assigns, that the opposant should 
recover possession. The property passed 
through several hands untU it reached the 
hands of the defendant as assignee in insol- 
vency of the last transferee. The opposant, 
on the forced sale of the property, claimed to 
be collocated for the full amount of the rent 
and two years arrears of interest. The con- 
testant, who had a duly registered title 
against the property, contested the colloca- 
tion of the opposant on the ground that she 
had never renewed the registration of her 
claim as required by law. The opposants 
replied that, as impaid vendors, they had the 
right to demand the resolution of the sale 
and to re-enter into possession, and not hav- 
ing demanded this, they had still a right to 
be collocated by privilege on the proceeds 
according to Art. 729 of the Code of Proce- 
dure. Held, following St. Cyr & Millette, 3 
Q. L. R. 369 J Shaw & Lefurgy, 1 L. C. R. 5 ; 
Bouchard <t Blais, 4 L. C. R. 371 ,* Thomas d: 



(1) II Dig. 661-55. 
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Aylen, 16 L. C. J. 309 ; Oauthier A ValoiSj 
18 L. C. J. 26, that the title of the oppOflanU 
being anterior to the Code, the right to a dis- 
solution of the sale was preserved, even with- 
out re^stration, and that not having asked 
for a dissolution, they had a right under Art. 
720, to be collocated on the proceeds in 
preference to all hypothecary creditors. La 
Compagnie de Prti tt OrSdit Fonder & Oa- 
randf 26 L. C. J. 101, S. C, 1880. 

II. LiFB. 

56. The privilege of the Crown for arrears 
of life rents is like that of individuals res- 
tricted to five years and the current year. 
Banque NatUmalt is Davidson, 8 Q. L. R. 
319, S. C, 1881. 

57. The property, on which was a life rent 
was sold by the sheriff, and the owner of the 
rent having secured it by an opposition ajin 
de charge, which was sJlowed. transferred 
it to the plaintiff. The plaintiff signified the 
transfer to defendant and brought action, in 
default of payment, based on the transfer. 
Defendant pleaded tiiat plaintiff's title was 
properly the judgment on the opposition and 
not the transfer, and this view was main- 
tained by the Court of first instance, but in 
Review, reversed on the ground that the 
transfer constituted his proper title. Wright 
is Morta^b L. N. 186, S. C. R., 1 882, & 8 L. N. 
371, Q. B., 1885. 



REPAIRS. 

I. Right op Lbbseb to Damages for Loss 
occASiONBD BY, itt LESSOR A LESSEE, 
Rights of Lesseb . 



REPRISE D'INSTANGE. 

1. Motion for, »« ATTORNEYS change of. 



REQU£;TE3— Sw PROCEDURE, 

PETITIONS. 



REQUfiTE CIVILE. 

I. Grounds fob. 

II. Procedure on. 

1. Grounds for. 

58. The defendants retained an attorney 
to defend their case upon the merits. The 
attorney so retained prepared an appearance 
which he helieved he had filed, but owing to 
an omission as he supposed of his student or 
clerk, the register aid not show that an ap- 
pearance was ever received the prothonotary, 
and judgment was rendered by default. 



Stld^ on affidavit of these &cts by the attor- 
ney in auestion and on the authority of JTel- 
lond is Rudy (1) that the enumeration in AiC 
505 of the Code of Procedure of cases in 
which requite civile mig^t be granted was not 
exclusive and that the requite would be 
allowed. JSTeU & Champoux, 7 Q. L. R. 210 
& 11 R. L. 143, S. C. R., 1881. 

59. In a case in which the defSendants ap- 
peared by attorney but did not plead, and 
were summoned to answer interrogatories 
but did not appear, and the interrogatories 
were taken by default. — Heldj that an allega- 
tion supported by affidavit of defendants that 
they offered to answer interrogatories after- 
wards was not sufficient to set aside thejudc* 
ment by requite civile. OampbeU & Me6raUf 
4 L.N. 325,8.0., 1881. 

60. And in another case in which the de- 
fendant urged that she had never been served, 
which appeared also by the return of the 
bailiff, who said she had a domicile here, and 
she had not been called in as an absentee.*-. 
Held, following Thouin i: Leblane, <IDig. 905- 
90), and Eellond A Reed, lb., (692-86), that a 
requite civile was not the proper remedy, as 
it was only open to parties in the cause, and 
her proper recourse was by tiers opposition, 
and as this had also been filed, opposition 
maintained and requite civile dismissed. 
ffall & Harrison, 4 L. N. 325, C. C, 1881. 

61. Where the Court had granted leave to 
defendant, after foreclosure, to file a plea, bnt 
the plea was not produced, and the plaintiff 
made his proof exparte and obtained judg- 
ment. — Held, that the requite civile subse- 
quently by defendant was properly dis- 
missedt notwithstanding the affidavit of his 
counsel, alleging that there was an agreement 
between him and thei plaintiff's attorney 
that the case should not be proceeded with. 
Trudel k Strong, 6 L. N. 316, S. C. R., 18^3. 

11. PROOBDURB ON. 

62. Plaintiff obtained judgment ex parte 
against defendant ; and the latter after getting 
an order to suspend from ajudge in chambers, 
filed his requite civile and gave notice. Plain- 
tiff made motion to dismiss on the ground 
that the requite had not been presented au 
ntime tribunal Cour tenants. The plaintiff 
based his proceeding on 505 C. C. P. (1) and 



(1) Jutonents which are not susceptible of beii^ 
appealed m>in or opposed, as hereinabove |«ovide(C 
may be revoked, upon a petition presented to the 
same Court, by any person who was a party to or 
was summoned to be a parhr to the suit in the fol- 
lowing cases, lo. Where iraud or artifice has been 
made use of by the opposite party. 2o. Where tiiey 
have been rendered upon documents which have 
only been subsequently discovered to be falser or 
upon anv unauthorized tender or consent disavowed 
after judgment. So. Where^ since they were rendered, 
documents of a conclusive nature have been disco- 
vered which had been withheld or conesiled by the 
opposite party. 505 «C. C R. 
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the defendant on 507 C. C. P. (2]^Held dis- 
missing the motion of plamtiflF that the pro 
cedure was sufficient and the Court would 
not revise the order of the judge in banco. 
Landreville & LmoiTy 26 L. C. J. 287, C. C, 

ioo2. 



BBSBBVED CASE— See CRIMINAL 

LAW. 



RESILIATION. 

I. Db VBNTE DBS HBUBLBS see SALE OP 
MOTBABLBS. 



RES JUDICATA— 5e« CHOSE JUGfiE. 



RESOLUTIONS. 

L Of mctnioipal council see MUNICIPAL 
CORPORATIONS. 



RETROACTIVITY. 

L Of statutes see SUCCESSIONS. 



RETROCESSION. 
L What is. 

63. Where fiEither and son, sold a property 
belonging to them in equal portions, to the 
brother of the father, who some years subse- 
quently resold it to his brother Held that 

this was not a retrocession and did not create 
confusion of the quaUties of debtor and credi- 
tor with regard to the balance of the price of 
the first sale which had been delegated. Dos- 
ialer & Duponi, 8 Q. L. B. 365, S. C. R. 1882. 



RETURN. 

I. Of sbrvicb see PROCEDURE sbeviob. 



RETURNING OFFICER— /g^c ELBC 

TION LAW. 



REVIEW. 
REVENDICATION. 
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I. Attachment by see ATTACHMENT. 



(2) PetitioDS for revocatioa of judgment cannot 
stay or prevent ezecution unless an otSct to suspend 
isgnmted by the Court or judge. 507 C. C. P. 



REVIEW. 

I. Costs IN. 
n. Dblats is. 

III. Dbposit vs. 

IV. Factum in. 

V. In municipal mattbbs. 

VI. Inscription struck by brroe may bb 

RBPLACBD. 

VII. Partibs not in thb rbcord cannot 

INSCRIBB. 

VIII. Procbourb in. 

IX. QUBSTION of costs IN. 

X. Right op. 

I. Costs is. 

64. Where a party inscribing in review, 
files a desistement from inscription after ap- 
pearance and fectum has been filed by the 
respondant, and after the inscription on the 
r6le for hearing, the respondant is entitled to 
fiill fees as in a case settled before hearing 
Milloy & O'Brien, 27 L. C. J. 289, S. C. 1880, 
& 6 L. N, 336, S. C. R, 1883. 

II. Dblays in. 

65. If the eighth day after judgment is a 
non-juridical day, the deposit for revision may 
be made on the ninth day, and in such case 
an inscription filed on the tenth day is good. 
Hingston A Larue, 7 Q. L. R. 306, S. C. R., 

lool. 

66. Where there is an inscription in Re- 
view of a judgment rendered in a suit be- 
tween lessor and lessee, the opposite party is 
entitled, under the C. C. P. 500, to a delay of 
eight days from date of inscription, before he 
can be compelled to argue the case. Penny 4Jt 
The Montreal Herald Printing A Publishing 
Company, 6 L. N. 68, S. C. R., 1883. 

III. Deposit in-. 

V ^?* t?7, ^^.'^® *"^ ^^^<^ ^ repealed and replaced 
by the following : '^ 

"497. TWs review cannot be obtained, until the 
partydenuuMhng it has deposited, in the office of 
the Prothonotary of the Court, which rendered the 
judgment, and within eight days from, suchjudir- 
ment a sum of twenty dShm, if the amount of the 
auit dow not exceed four hundred dollars or of fortv 
dollars if the review is taken in virtue of parairnph 
4 of article 494, or if it be a real action fSK 
with ui additional sum of three dollars for mJdiur 
up and transmitting the record, when the judameift 
baa been rendered elsewhere then in the oties of 
Quebec and Montreal. The amount thus deposited 
18 mtended to nay the oceta of the review ii^tred 
by the opposite party, if the court should gnnt 
then^ if not, it is returned to the party by whSm it 
was deposited." Q. 48 Vict, Cap.*^ ^ 

67. Where a plaintiflf inscribed in review, 
on two contestations, but made only one de- 
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posit and the defendant moved to discharge 
the inscription in consequence. — Hdd that 
the plaintiff would be allowed to make an- 
other deposit on pajnzient of costs and mo- 
tion, but the inscription would stand. Mc- 
Namee & Jones, 4 L N. 102, S. C. R. 1881. 

68. On an inscription in review, held follow- 
ing Lacombe S Sie-Marie, Leaoitt S Mots dt 
Jones S McNamee, that when several defen- 
dants have pleaded separately, the plaintiff 
inscribing in revision on all these contesta- 
tions must make as many deposits as there 
are contestations. Pednaud A Perron^ 7 Q. 
L. R. 319, S. C. R., 1881. 

69. On an inscription in Review from 
a judgment granting a writ of possession, 
it was contended that the deposit should 
be $40, instead of $20.00 as the proceeding 
concerned real estate. Held that as the 
tariff only gave a small fee on writs of pos- 
session, not as in a principal action, that the 
deposit of $20.00 was sufficient McLellan 
& Haley 4 L. N. 351, S. C. R., 1881. 

70. To a seizure of the right of use and ha- 
bitation, reserved by defendant in the sale of 
his property, the defendant filed opposition 
afin dPannuler on the ground that the rights 
in question which he bound himself not to 
dispose of without the consent in writing of 
the nroprietor of the land, were insaisissable. 
Held that such rights were real rights and to 
inscribe in Review from a jud^ent dismis- 
sing such opposition, a deposit of $40, was 
necessary. Ooulet i Oagnon, 8 Q. L. R. 
208, S. C. R., 1882. 

IV. Faotums in. 

71. Le &otum en revision une fois produit 
forme partie du dossier, et, par consequent, 
devient un document public dont les parties 
peuvent prendre communication comme de 
toute autre pidce de procedure. Le factum 
ne doit contenir rien de secret, ce n'est qu*un 
r6cit des faits et Pargument des parties. 
Lighihall & Chretien, 5 L. N. 363, S. C. R., 
1882. 



V. In Municipal Matters. 

72. Heldf following Fiset & Foumier, (I) 
that no review can be had of a judgment of 
the Circuit Ck>urt respecting a municipal 
office. ThSroux <k Corporation of Arihahas- 
kavUle, 9 Q. L. R. 62, S. C. R., 1883, & Lacerte 
4k Dufresnej 9 Q. L. R. 190, S. C. R., 1883. 

Whereas it is injust to deprive parties of the right 
of review, before tniee jad£^ of the Snperior Court 
in certain cases in which the rights of Munici^ 
Corporations and of the persons nnder their adminis- 
traticKtt are in question. Therefore, Her Majesty, by 
and with the advice and consent of the L^islature 
of Quebec , enacts as follows : 

1. The following paragraph is added to the five 
paragraphs of Art. 494 ofthe Code of Civil Procedure 
of Lower Canada. 



(1) II Dig. W7^4. 



'•6. From all judgments oouceming mui^ipal 
corp(»ation8 and municipal offioea, on nrooeeduip 
taken in virtue of Chap. 10 of this Code. 

2. The following words : " If the review is taken 
in virtue of paragraph 6 of article 494," as maoted 
in article 497, in the seventh Une of the said aitick, 
after the word " dollars ' ' and befcare the woid "or , 
80 as to amend the articles as follows : 

"This review cannot be obtained until the party 
demanding it has deposited in the office of the pro- 
thonotoiy of the Court which rendered the judgnu^t, 
and within eight days from the date of such ju^- 
ment, a sum S twenty dollars, if the amount oftoc 
suit docs not exceed four hundred dollara, or of forty 
dollars if the amount of the sum exceeds four hun- 
dred dollars, if the review is taken in virtue of paia- 
iph 6 of article 494, or if it be a real actum; 
*her with an additional sum of three dollarB for 
uuudng up and transmitting the record, when the 
judinuent has been rendered elsewheae than in tiif 
Ci^of Quebec and Montreal. The sum thus de- 
posited is mtented to pay the costs of the review 
mcurred by the opposite party, if the Court ^lUd 
grant them, if not^ it is returned to the party by 

whom it was deposited. , . ^ , _^ i ^r^ c 

8. The following artide is added to article 600 of 

the said Code. ^ ^ « ^ 

« 600tf Cases pleaded in virtue of paiagr^o <tf 

article 494 shall nave precedence over others. Q. 46 

Vict., Chap. 88. , . ^^ j . ^ , aoj ^ 

The following paragraph is added to artide 484 of 

the Code of Civfi Procedure of Lower Canada, as 

replaced by the Act 84 Vict., Cap. 4. 
«« From all judgments in matters concerning mu- 

nicip^ offices, on proceedings taken in jirtuc of 

Chapter ten, of title second of bodt second, ci toe 

second part of this Code." Q. 48 Vict., Cap. 21, 

Sec. 1. 

VI. Inscription stbuok by Error mat bb 

RBPLACED. 

73. Where an inscription in Review was dis- 
charged by error, it was, on motion, replaced, 
there being no counter affidavit to that by 
which the motion was supported. The Court, 
however, remarked that the more correct 
course was by requite civil and not by mo- 
tion. Watson & Smith, 4 L. N. 402, S. C. R, 
1881. 

VII. Parties not in the record cannot i»- 

SCRIBB. 



74. A bailiff who by the judgment com 
plained of was suspended in consequence of 
his testimony as a witness in the cause, is not 
a party to the cause in which he was examin- 
ed. Held that the Court of Review could 
not, on an inscription by him, inquire into the 
legality of such suspension. Huriubise (fc 
Eiendeau, 4 L. N. 354, S. C. R., 1881. 

IX. Question of costs in. 

76. The Court of Review will reform a judg- 
ment of the Court below which condemns the 
defendant to pay plaintiffs costs of enmitte 
on a demand of plaintiff for damages wnicb 
was overruled by the Court. McJjeod A Mar 
ca,6L N.65,S.C.R., 1883. 
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DC. Prookdvrb in. 

The followinff Art. is added after Art 500 of the 
Code :^>(M. ** Gaees institated in virtue of pa- 
ngiaph 4 of Art. 494 (1) have precedence over all 
other cases. Q. 48 Vict., Gap. 21, Sec. 8. 

X. Bight of. 

• 

76. A judgment on a petition to be appointed 
judicial giurdian, is not susoeptible of revi- 
lion. Oagnon 4s LdUmde^ 4 L. K. 277, S. C. R. 
1881. 

77. On a motion to strike an inscription in 
review, on the ground that the amount was 
not sufficient to give jurisdiction, the demand 
being for $96, and the possession of the pro- 
perty valued at $8 per month. — ^eZ(2 suffi- 
cient, OBpecially on an inscription by a defend- 
ant en garaniie who could have a right, even 
to add the costs on the principal demand to 
which he was condemned. Gauthier & Dem/^ 
9 Q. L. R. 13, S. C. R. 1882. 

78. A judgment in Chambers, appointing a 
sequestrator, is in the nature of a final judg- 
ment, and a review may be had upon such 
judgment. McOmcken & Logucj 6 L. N. 90, S. 
C. 1883. 



REWARD. 



I. Right to. 



79. The defendant offered a reward for 
information that would secure the conviction 
of the person who broke into his shop on the 
night of tihe 17th May, and stole goods there- 
from. The plaintiff gave information that his 
own nephew was the thief, and the latter was 
convicted on his own confession of larceny, as 
on 15th Mav. — Heldj that the plaintiff was 
entitled to the reward, notwithstanding that 
the conviction was for larceny and not for 
breaking into a shop and stealing therefrom, 
and that the date was different from that 
mentioned in the offer of reward — more espe- 
cially in the absence of proof that there were 
two offenses committed about that time, at 
the same place, or the person convicted was 
only a receiver. Williams & Nicholas, 7 L. N. 
76, S. C. R. 1883. 



RIGHT OF ACTION 5e<r- ACTION 

INTEREST IN. 



RIGHT OF WAY— 5(?(f SERVITUDES. 



(1) Upon every mterlocutoiy jndgment which un- 
lecenanly retaroa the final hearing or decision of the 



neceawruy 

case. C. C. P. 494, par. 4. 



RIPARIAN PROPRIETORS. 

1. Rights of. 

80. Case of Bell k Corporation of Quebec 
(II Dig. 660-94), reported in eztmMoJ Q.L.R. 
103, P. C. 1879. 



RIVERS. 

I. RiOHTSOTBR. 

81. The limits of the municipality of the 
town of Longueuil extend to the center of 
the River St. Lawrence, and a wharf situated 
within the said limits, used as the property 
of a Ferry Co., is liable to taxation by the 
municipality. VUle de Longueuil k La Oie. 
de Navigation de Longueuil, 6 L. N. 291, 8. C. 
1883. 



RIVER ST. LAWRENCE. 

I. Act fob faciutatino the kavigatiox of 
NEAR THE Harbour OF QuBBEC, see C. 4849 
VioT., Cap. 77. 

II. Deepening op channel, see C. 46 Vict., 
Cap. 38. 

III. luPROVBMBNT OF, ses C, 45 ViOT., Cap. 
44. 



ROADS -5c<j MUNICIPAL 
CORPORATIONS. 

I. RlQHTS OVER. 

II. Width of, see TUNPIKE ROADS. 
1. Rights over. 

82. Where the appellants had made a road 
for the purpose of access to their mills, and 
had bridged it with logs, which logs they after- 
wards removed to use on another road. — Held 
that the removal of the logs did not give to 
the Corporation a right to the possessory 
action, and the judgment of the Superior 
Court, maintaining a demand to that effect, 
was reversed. Price & Corporation of 8te. 
Geneottoey 8 Q. L R. 67, Q. B. 1881. 



ROMAN CATHOLIC CORPORA- 
TIONS. 

I. Act respecting, see Q. 46 Viot., Cap. 44. 
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SAILOR. 

L III tkbatsnt of Me MERCHANT SHIP- 
PING. 

II. Suits FOB waobs by, *^ MERCHANT 
SHIPPING. 



SAINE D'ENTENDEMBNT— See 

WILLS CAPACITY OF TESTATOR 



SAISIE ARRET. 

I. Ay ANT JUOSMBNT sec ATTACHMENT. 

n. En main tikroe, see ATTACHMENT fy 
Oabmishmbnt. 



SAISIE CONSERVATOIRE— 5«tf AT- 

TACHMENT. 



SAISIE GAGEBIE. 
I. Right of, see LESSOR AND LESSEE. 



SAISIE REYENDICATION— 5£J(f AT- 

TACHMENT. 



SALARY. 

I. Action for, see MASTER AND SER- 
VANT. 



SALE. 

I. ACOBPTANOB OF GoODS. 

II. Bill OF. 
UL By tbndbr. 
IV. Dbliybry of. 

V. DCSSOLUTION OF. 

VI. Error in Price of. 
Vn. Eviction. 

VIII. For Taxes. 

IX. In Fraud of Creditors. 

X. Judicial. 

Actum to annul. 

Attacked on the ground of fraud. 

Deposit aU 

Veseriptian of property. 

Effect of 

Error in advertisement, 

FoUe enehire, 

Chnnmds of nullity in. 



Interest on purchase money. 

Nullities in. 

Petition en nullitd. 

Possession, 

Recission of 

Recourse when property has been sold 

which does not belong to the dtfen4- 

anU 
Stopped by sickness. 

XL LlABIUTY OF PUROHABBR. 

> Xn. Obtainbd by Fraud. 

XIII. Of Goods under Sbizurb. 

XIV. Of bmovBABLBS. 

XV. Rbsiuation of. 

XVI. Of leased Property. 

XVII. Of litioious Rights. 

XVIII. Of Moybablbb. 

XIX. Of Things belonging to ANorun. 

XX. Of Vessel. 

XXI. Payhbnt of Price. 

XXII. PRIYILBGB OF VbNDOB. 

XXIII. Redemption. 

XXTV. Rbgutbrbd aftbr Sbiburb. 

XXV. Rbmbdy of Buyer. 

XXVI. Rbsoission OF. 

XXVn. Rbsiuation op before Rbcubtra- 

TION. 

XXVIU. Rights of unpaid Vendor. 

XXIX. Transfbr of Ownership. 

XXX. Usage OF Tradb. 

XXXI. Warranty. 

1. Aocbptancb of Goods. 

\. Action in assumpsit for the price of a 
barrel of wine amounting to $1 10. Plea non 
debiiatus. Proof was tnat defendant had 
acknowledged to a third party that he had 
purchased the wine and offered to sell him 
half of it. Heldj to be good eYidence of 
acceptance, and acceptance can be proved 
by parole. Lemonier k Charlebois, 5 L,'S. 
196, S. C, 1882. 

2. And so where the plaintiffs setup a sale 
of oil in barrels to arrive and that in ac- 
cordance with the contract appellants ship- 
ped 778 casks of oil whioh amved in Mont- 
real, 1st July 1880 ; that notice was given to 
respondants of its arrival and that L. &M, 
agents of appellants, were instructed by res- 
pondants through their agent to store the 
same as it was not then required } that short- 
ly after arrival and storage of the oil, res- 
pondants by their manager ordered appel- 
lants agents to sell the oil at 60 cents per 
gaL -f that five barrels were sold at this rate, 
and that respondants then advanced the 
price ; that they finally refuse to take the oil 
altogether and, upon such refusal, the oil was 
sold at the current market prioe and a loss of 
$3094.71 made, for which action was brought. 
All these transactions were verbal and no 
writing could be produced as a oommence- 
ment of proof. — Heldj in Supreme Court, 
ovenruUng all the decisions in the Ck>urts be- 
low, that parole evidence of suoh acoeptance 
was admissible under Art. 1235 G. C. Munn 
d: Berger, 4 L. N. 218 A 6 L. N. 363 A 27 
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L. C. J. 349 Q. B, 1883 A 10 S. 0. H«p. 512, 
Su. Ct. 18S4. 

II. Bill of. 

3. The plaintifi) in November, 1882, lent to 
G. L. A Co. $10,425^, on the security of a 
bill of sale, of ffoods belonging to G. L. & Co. 
and which at the time where in a particular 
wareroom of which G. L. & Co. had one key, 
and the customs another. At the bottom^of 
the bill of sale, it was expressed as follows : 
"We hold the within mentioned goods in 
hand, and dutv paid to the order of Messrs. 
Boss & Co. tor advances made by them, 
Quebec 8th. Nov. 1882, and signed G. L. & 
Co.". G. L. & Co. subsequently became insol- 
vent and assigned, and on action by plaintiff 
for possession of the goods. — Held, that the 
bill of sale was worthless and conferred no 

Srivilege. Ross S Thompson^ 9 Q. L. R. 365, 
. C. 1883. 

4. But, held in review reversing this judg- 
ment, that the biU was a valid pledge, and 
conferred a privUege. 10 Q. L. R. 308, 8. C. R. 
1884. 

III. Bt tbndbk. 

6. Action of damages, the piainti£& claim- 
ing over a thousand dollars in conseouence of 
the refusal of the defendants to take some 
lumber from them. It appeared that the 
plaintiffii are lumber merchants at Montreal, 
and the defendants were the contractors for 
the construction of a cotton factory at Valley- 
field. The plainti£& made a tender, which was 
accepted, for the supply of the lumber 
needed for the building. The pretension of 
the plaintiflb was that the defendants had 
not obtained all the lumber from them (plain- 
tifb), but had purchased elsewhere. The 
damages claimeKi represented the profit 
which the plainti£& pretended they would 
have made on the lumber which had not 
been obtained from tiiem. The answer to the 
action was a denial that the defendants were 
bound to take the quantities mentioned in 
the tenders ) these quantities were only an 
approximation, and the tenders did not make 
a final contract. The plans had been changed 
during the erection or the factory. The evid- 
ence was very long but the Court had no 
hesitation in saying at once that if the plain- 
tifis were entitled to anything at all, it would 
be something extremely small. For while 
lumber to the value of $37,000 had been ob- 
tained from plaintiffs, only the insignificant 
quantity of less than $400 worth had been 
purchased elsewhere. The tender did not 
bind the defendants to take all the lumber 
from plaintiffs, and the verbal evidence was 
insufficient. Tne Court could not but regard 
the action as vexatioiis and uncalled for, and 
it must be dismissed with costs. (1) HurUau 
& Lawrence, S. C. 1882. 

(1) InAppeaL 



IV. Dblivbrt op. 

6 . A delay of three months does not come 
within the meaning of ''goods to arrive short- 
ly.'' The action was by the vendor for speci- 
fic performance of a sale of iron pipe. Hie 
sale was made through a broker, on titie 2iid 
Februaiy, 1880. A portion of the pipe was at 
the time in store and deliverable from there. 
The balance was to arrive shortly and to be 
delivered by the Grand Trunk KJulway. On 
the 1 1th May, following, a part of this balance, 
on board the steamer Polvnesian^ was tend- 
ered, and refused as too Late, llie market 
price of the iron, had in the meantime &llen 
considerably. Plaintiff pretended that so long 
as they were not required to deliver, they 
were in time to deliver. Per Curiam (quoting 
Benjamin on Sales 481,) Here, giving a fiair 
consideration to the language of the contract 
and the circumstances of the case, we find 
that the iron was to arrive shortly, and to be 
delivered by the Railway. It was in the winter 
season, and if the time of delivery were ex- 
tended into the summer, the delivery would 
be by a steamship, in all probability, thougb 
there is imperfect evidence on this head. A 
part from tnls consideration * ** * I do not 
consider any ofier after three months, at 
goods to arrive shortly, an oSer made within 
a reasonable time. Thompson & Ourrie, 4 
L. N. 139, S. C. 1881. 

7. The defendant purchased a quantity of 
hay frx>m the plaintiffs, amounting to $2200, 
under a written agreement to pay cash for it, 
inside of eight da3rs. The hay to remain some 
time in the possession of the seller, and to be 
taken as it was, without reweighing. Defend- 
ant failed to pay for it, according to the terms 
of the agreement, and the plaintiffs brought 
action and dissolved the sale. Held, that in 
a sale of hay, by weight, by number or mea 
sure, the purchaser is bound to pay, accord' 
ing to the agreement, although the sale be' 
not perfected according to the provisions of 
Article 1374 C. C. (1) RiopeUe i Fleury, 12 
R. L. 303, S. C, 1883. 

8. A manufacturer of agricultural instru- 
ments, in the absence of any agreement to 
the contrary, is bound to dehver the instni- 
ments in good working order and where he 
had not done so, but had delivered the in- 
strument in bad. order just when the pur- 
chaser required to use it — Held that he was 
justified in buying another and resisting pay- 
ment of the one so delivered. MeCormiek S 
Neville, 12 R. L. 617, S. C. 1884. 

V. DlSSOLUTIOir OP. 

9. An unpaid vendor has the right to die- 



(1) The wife, who, during the community, binda 
herself for or together with fier hosbandi even jointly 
and severally, is held to have done scl only in hia 
quality of common as to property : if sne accept she 
u personally bound for her half only of the debt thiia 
contracted, and aha is not at all liable if iht i«- 
nounoe. 1874 0. 0. 
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solve the sale for a part of the price, either 
by demanding the dissolution of the sale as a 
whole, returning the part prepaid, or 
demanding the dissolution of a sale of a part 
if the things sold are by nature divisable, and 
has a right to a conservatory seizure imtU the 
qaestion of dissolution is decided. Lemire A 
Bcurdeauy 12 R. L. 362, S. C. 1880. 

10. The right to a dissolution of a sale under 
Art. 1544 C. C. (1) is established in favor of 
the seller only, who may revendicate a part 
of the good sold, and sue the purchaser for 
payment of the balance. Eiopelle ds Henry. 
J2R.L.303,S. C, 1883. • 

11. Action par les demandeurs aU6guant 
que le 13 juillet dernier, ils ont vendu au 
d^fendeur, pour un priz total de $4808.02, 
diverses marchandises qu'ils toumer^rent; 
que, le 11 septembre suivant, 11 s'est recon- 
nu en d6contiture et qu'il est insolvable, et 
que toutes ces marchandises, k Fexception 
de cinq sacs de poivre noir et d'une barrique 
de vin d'Oporto, sont encore en la possession 
de Tacheteur, entidres, intactes et dans les 
mdmes enveloppes que lors de la vente ] que 
le d^fendeur leur a consenti im billet a six 
xnois, qu'ils offrent de lui remettre et qu'ils 
ont a6pos6 pour cet objet, et ils concluent & 
ce que la vente soit resolue et a ce que le 
dSfendeur soit condamn6 k leur remettre les 
marchfuidises, et k payer le priz susdit, si 
cette remise est impossible. Que la faiUite 
de Tacheteur ne fait pas obstacle k la resolu- 
tion, iaute de paiement, de la vente k terme, 
et que le r^glement du pnx de marchandise, 
par lettre de change ou billet promissoire, 
n'est pas un paiement, ni, sans circonstances 
extraordinaires. une novation de la dette, et 
n'empdche pas la resolution de la vente k faire 
fieuite de paiement, mais que le vendeur doit, 
pour Tobtenir, remettre les meilleurs re9us. 
Oreenshiddg & Dubeau, 9 Q. L. R. 353, S. C, 
1883. 

12. Le droit k la resolution de la vente, faute 
de paiement au terme, est distinct de la 
revendication, dans la huitaine, des meubles 
vendus sans terme, et que la premiere sub- 
siste aprte Tezpiration du d^lai fatal & la 
seoonde. Que le cr^ancier, qui a un privi- 
lege sur des meubles, pent I'assurer par une 
aaisie conservatoire. Wise & Murphi/f 9 
Q. L. R. 327, S. C, 1883. 

13. The action was to annul a sale of six 
bales of carpets, in de£Eiult of payment by the 
vendors. The action was accompanied by a 
oonservatory seizure. The Molson's Bank 



intervened and claimed that the demand 
should be dismissed as coming long after the 
sale and dehveiy. Held, following Green- 
shields V. DubeaUf gave judgments for the 
plaintififs. Hughes & Cassils, 7 L. N. 367, 
S. C, 1884. 

14. The fact that the buyer gave a note for 
the price of goods, which note was discounted 
at a bank by the seller, does not affect the 
right of the latter, to dissolve the sale when 
the note is not paid at maturity. Bea & 
Kerry 7 L. N. 157, S. C, 1884. 

V VI. Error in price of. 

15. The plaintiff purchased from the defend- 
ant ten boxes of matches at the rate of $2.55 
per box, forming a total of $25.50, which he 
had paid and got a receipt for. Some hours 
afterwards the plaintiff called for the matches, 
but the defendant refused to deliver them, 
alleging that he made a mistake in the price, 
which should have been $4.25 a box. The 
plaintiff took action in revendication. — Held 
that such an error is not a case of nullity in a 
sale, and that the defendant was boimd to 
dehver the goods sold. Morrisset & Brochu, 
10 Q. L. R. 104, C. C. 1883. 

Vll. Eviction. 

16. Question whether the purchaser of 
real estate is bound to pay interest on his 
purchase money, when the property is mort- 
gaged for a larger sum than the price due. — 
Held, following Hogan Ss Bemier (1) and 
Parker A FetUm, that in a suit by a vendor of 
real property, for the recovery of the interest, 
merely on tne pui^hase money, it is not 
competent to the defendant to claim the 
right to retain such interest, until security be 
given that he will not be disturbed in his pos- 
session of the property, by reason of certain 
undischarged hypothecs, registered against 
the property exoeeding in amount the whole 
capital of the purchase moaey. Orand Trunk 
R'y Co. & Currie, aod Orand Trunk E'y Co. 
A Hall, 25 L. C. J. 22, S. C. 1881. 1535 C. C. 

(2). 

IL Action en diclaration d^hypoihhgue to 
recover $251, with interest and costs, amount- 
ing to the further sum of $36. Defendant 
pleaded that over and above these sums, 
there was an encumbrance on the property 
of $492, and that he had just reason to fear 
trouble by an hypothecary action on account 
of it. He offered the interest due from Ist 
January, until the institution of the action, 



(1) In the sale of moveable things, the buyer is 
obliged to take them away at the time and place 
at which they are deUverable. (If the price have 
not been paid, the dissolution of the sale takes place, 
in &vor of the seller, of right and without the mten- 
tion of a suit, after tne expiration of the delay agreed 
i^on for taking them away, or if there be no such 
agreement, after the buyer has been put in de&ult 
in the manner provided m the the title Of Oblioa- 
TIONB ; ) without prejudice to the seUer^s claim for 
1544 C. U 



(1) II Dig. 670. 



(2) If the buyer be disturbed in his possesBion, or 
have just cause to fear that he will be disturbed by 
any action, hypothecary or in revendication, he may 
delay the payment of the price until the seller causes 
such disturbance to cease or gives securi^, nnlsss 
Ibers is a stipuhition to the contruy. 1535 0. 0. 
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•odaaked that the action fae disnuBBadu to 
any Airther sum, udIbm plaintiff should 
Mmove the said b;^pothec or give Becuritj. 
On -piooi plea maintained and plaintiff ordered 
to give security. Sheaume & Bouehard, 4 
L. N. 55, 8. C. 1881. 

18. Action for $3,582.87, amount of ioetal- 
ment and accrued intereet due February 15th, 
1876, under a deed of sale of real estate from 
Uie awf«ur* of respondent to appellant. Th^ 
price mu aizty cents per foot, and the pui<- 
chase money amounted to f2(), 1 82 . 20. payable 
in instalments, but objected to pay the third-j 
The defense was that by the deed of sale tho' 
V«odora had sold the property in question, 
&ee and clear from all incumbrances nhatso- 
ever, save and except a vendor's privilege 
for '$5,250, in favor of the heirs UcKeiuue, 
which the vendors undertook to pay and have 
a discbarge duly registered J that the purchase 
money vras only payable subject to the fulfil- 
ment by the vendors of their covenant t« 
remove the incumbrance, and that they had 
failed to do sa Sy another plea the defend- 
ant alleged that he had suQ'ercd damage to 
the extent of over $4tU(X), by not being able 
to carry out a sale which he had made at an 
advance of 35 cents per fool, and that the 
instahneul sued for was compensated by the 

larger amount of damage Held, in appeal, 

reversing the judgment of the Court below, 
that the clause of warranty being equivalent 
to a stipulation of /ranc et quitte, satistaction 
tliereof was a condition precedent to the 
institution of an action for tbe purchase 
money, or any portion thereof, or for arrears 
of interest. Law J: Frothingham, 25 L. C. J. 
172, & 1 Q. B. R. 252, & 4 L. N. 67,Q.B, 1881, 

1 9. But held that the purchaser, in order 
to be in a position to clum damages for son 
■atiaiaction of tbe clause of franc et quitte, 
should put the vendor en demetire to remove 
the incumbrance and allow a reasonable delay 
for doing so. lb. 

20. The purchaser of an immoveable when 
sued for the recovery of arrears of interest on 
the purchase money cannot call in question 
the title of the vendor or defer the payment 
of any part of the purchase money, without 
showing that he is troubled or that he has 
just reason to fear being troubled by an 
action in revondication on the part ot tbe 
real owner. Bird it De^ardms, 11 R, L. 468, 
B. C, 1882. 

21. That when a purchaser of an immove. 
able has reason to fear eviction in respect of 
a claim exceeding in amount the bslanoe 
due by him to the vendor in capital and in. 
terest, and he offers before suit by the vendor 
to pay hJTn such balance, provided be give the 
purchaser security agamst the apprehended 
eviotion, and after suit deposits said balance 
with his plea, the action of the vendor should 
not be dismissed purely and simply, but he 
should be ordered to furnish the security 
•aked, within a delay to be fixed by the Court, 
and tAat in default of his ^ving such securi- 
ty within the delay, hi« action bo dismiased, 
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and that IJie vendor shoald nnder As at 
cumsUooes, piqraUooBta. Cannon. A &laemt, 
27 L. C. J. 358, S. C. R, 1883. 

22. The purchaser of real estate who ii 
not evicted and disturbed in h» powawiw, 
has no right to obtain the reeiliation of the ■!« 



registered against the property (far AXCMdmf 
in amount the complete capital of the pur 
chase) and which was not declared to bin in 
the d^ed, unless the vendor tcdd with (sfr 
pulatjon of franc et qvitU. Onmd JViiat 
£ailvmf Company A Brtwtltr, 6 L- fi. M, (^ 
1. 1883- 

VIIL For taxu. 

23. La vente d'inmwuble^ hite Knu I'sd- 
torit^ du code municipal, poor le patsmot 
des taxes sera dtelai&e nuUe, lo. 8i au bo- 
ment de la vento le propii^ture tttit m bit 
lite et sea biens remis entro lee mains d'Bo 
syndic j 2o. S au mom^it de la vents no 
co-propri6taire avait pris dea proc6dia en lia* 
tation pour arrivei: a la vente et au ptitM* 
des dits immeubiee. .JrnuCrony Jfttl^S^ 
eiit€de Conatnietion M^tropolilaine,lli-^- 
51, a C. 1883. 

IX. IM ?RADD Oir OREDITOBa. 

24. Question as tothevaUdityofapui^Mi* 
of defendant's lands by opposaat Plaintiff ob- 
tained judgment a^inst defendant on tlM 
16th February, 1S80, for ^2.40 wiUi iDt«iwt 
and costs, and an execution issued uimIm 
which the lands in question were seind. Op- 
posant claimed the lands under a sale lo hini 
by defendant on the 16th January 181 
registered. Plaintiil contested the op; 
alleging fraud and oollusion betwM: 

sant and defendant to de&aud the c 
and that defendant was at the date 
sale insolvent to the knowledge of o] 
and of the public. Opposant answeJ 
contestation by saying that bis title a. 
be attacked indirectly but only by 
the defendant into the cause. Per en 
This question has already bean discu 
the case of £an« & Baeme |1) and tl 
prudence is there laid down. By I 
dence opposant knew all the credit 
must have known of the insolvency, 
whole the oooclusion is that the deeo 
be set aside as ma4e in fraud of th 
tors. Matreoax & Banger, 4 L. N. M 
1881. 

25. Judgpent noted at 11. Du;. 671 
confirmed in appeal. Paige S Boon*, 
130, Q. B., 1881. 

26. An action will lie to aet ao 
sale or transfer of property at the suil 
creditors, notwithstanding the sal* hs 
been registered. Ethier & Paqvett 
L., 184, a. C, 1884. 



(1) IL Dig. S74.S1. 
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X JUDIGUL. 

27. The appellant W. McD. D. having pur- 
chased a property in the City of Three Rivers; 
which proved to be burdened with mortga- 
ges; the property was sold, in a case, number 
47y of the Superior Court, at the demand of 
one of the hyx>othecary creditors, Dame H. 
S.y on one C. F., appointed curator to the d6- 
laUMement of the said D. The claims against 
the estate [opposiiiona afin de canservev), 
iaitsely exceeded the amount of the sherifiTs 
sale. Among these claims (oppositions) was 
one by the purchaser D. and the sherifi 
Ogden, took from him, the said purchaser, a 
small payment in cash, and an obligation for 
the bidance dated the 11th March, 1862, and 
secured on the property itself. After the 
death of the sheriff, his heirs sued the appel- 
lant, D. claiming from him, the amount 
of the above mentioned obligation of the llth 
March, 1862. On the 10th June, 1874, the ap- 
pellant D. was condemned to pay the amount 
of the obligation to the heirs of the sheriff as 
a part of his personal estate. On the 3rd 
March, 1875, the Court of Queen's Bench, 
sitting in appeal, confirmed the above men- 
tioned judgment. Held that an obligation 
consented by an adjudicataire to a sheriff 
personally, for the price of an immoveable 
property, in lieu of a security bond as requir- 
ed by law, is null and void, and was set aside 
upon a petition in revocation. Dawson ds 
Ogderif 10 Q. L. R. 70, S. C, 1883. 

28. Action to (mnul A purchaser of an 

immoveable, at a sheriff's sale, cannot compel 
the creditor id refund him the purchase 
money on the ground that he is exposed to 
eviction. Trust and Loan Company d: Quin- 
ial, 2Q,K R. 190, Q. B. 1882. 

29. Attcusked on the ground of fraud. — 
The daughter of defendant filed opposition to 
the sale of the things seized based on a pre- 
vious judicial sale of the same things at 
which she was adjudicataire. Plaintiff con- 
tested on the ground that the first judicial 
sale was simulated and fraudulent, and the 
opposition was dismissed. In review the 
opposant urged that the bailiff's minute of 
sale was conclusive and could only be 
attacked by an inscription en faux or at 
least by special conclusions to annul. Held 
that such conclusions were necessary only 
where the title invoked had a legal existence 
and not where it was simulated and fraudu- 
lent as in the case in question. Hingston <k 
Larue/J Q. L. R.301. S. C. R., 1881. 

30. beposit at ^The defendant's property 

moveable and immoveable, was seized in exe- 
cution of a judgment for about $129, including 
costs. On the 9th December following, an- 
other writ, also against moveables and immo* 
veables, was placed in the sheriff's hands in 
execution of a judgment for $2,048, including 
costs. The moveskbles were sold and realized 
within $2.60 of the whole amount due the 
plaintiff. The sheriff, however, in conformity 
with articles 642 and 643 of the Code of Pro- 



dure, continued his proceedings against the 
immoveables, and on the 7 th April, these 
were sold to two different persons whom the 
defendant had procured to buy in the pro- 
perty for him but neither of whom ever paid 
the price of his adjudication. On the 5th 
June the Court granted two motions of the 
plaintiff asking orders for the resale of the 
property for false bidding. '' suivant Vusage 
et la pratique de cette Cour" and therefore 
two writs of venditioni exponas were issued 
on the 25th June, 1879, ordering the sheriff 
to proceed according to law, to the resale of 
the property at the folle enchhrt of the par- 
ties. Subsequently to the bsuing of these 
writs, the plaintiff obtained without previous 
notice to defendant, a judgment ordering the 
sheriff to exact from the bidders at the resale 
the deposit of a sum of mone^ equal to the 
amoimt of costs due to the seizmg party upon 
the judgment and seizure. No mention was 
made in the writs of venditioni exponas, nor 
in the conditions of sale which accompanied 
the sheriffs return of the condition that bid- 
ders would be required to make a deposit be- 
fore their bids would be received. A few 
persons were told by the bailiff who made the 
announcements at the church door that a 
deposit would be probably be required but no 
public notice was given to that effect nor was 
there any notice whatever given to any one 
of the amount of the deposit that woiUd be 
required. At the sale a deposit of $200 was 
required in the case of one property and of 
$150, in the other. On a petition by defen- 
dant to vacate the sales.^ — Held, maintaining 
the petition en nullity that the order for a 
deposit should have been published as one 
of the conditions of sale. RobiiaUle A Dro- 
let, 7 Q. L. R. 67, S. C. R, 1881. 

31. Description of property Opposition 

to the sale of an immoveaole, on the ground 
that the proc^ verbal of seizure did not des- 
cribe properly the lots seized. — Held, main- 
taining the opposition, that in the absence of 
an official number, mention must be made of 
the coterminous lands in terms of Art. 638 of 
the Code of Civil Procedure, and that the omis- 
sion so to mention the coterminous lands, 
renders the seizure of the immoveable null 
and void. Comfort A Roy, 25 L. C. J. 222, 
S. C. R. 1880. 

32. The defendant, by an opposition afin 
dannuler, opposed the seizure, on the ground 
that the description of the thing seized was 
insufficient. — Held that the description of 
the immoveable seized, given in the minutes 
of the seizure and in the advertisements, 
should be precise in itself as to what is seized, 
and it is not sufficient to refer therein to a 
title deed, and to state that all the right and 
interest of the defendant, in and upon the 
property under such deed is seized. Carter 
& MoUon, 6 L. N. 134, <& 27 L. C. J. 151, S. C. 
1883. 

33. Effect of — ^The judicial sale of an immo- 
veable dissolves a lease of the property so 
sold, and the aciyudicataire is entitled to a 
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writ of poisession on summary petition to 
expel the lessee. McLaren is Kirkwood, and 
Brooke d: Blaekmanj 25 L. C. J. 107, and 
De^ardine & Gravely 25 L. C. J. 105, S. C. 
1881. 

34. Error in advertiiement In an adver- 
tisement published in a newspaper, of a sale 
of moveables, the number of the house where 
the sale was to take place was given incor- 
rectly. — Held that an error in the advertise- 
ment of sale of moveables seized, giving a 
wrong number to the place of sale, does not 
annul the seizure, but merely makes it neces- 
sary to give other and correct notices of sale. 
Dorion A Diettej 7 L. N. 266, 8. C. 1884. 

35. Folle enehtre, — Where the acyudica- 
taire has retained the purchase money under 
Art. 688 C.C.P., and has appealed from the 
judgment of distribution, and put in security, a 
resale for false bidding, cannot be demanded 
pending the appeal. Lalonde d: Ptevost, 4 L. 
N. 173, S. C. 1881. 

36. The demand was for dk folle eneh^e un 
der Art. 690 C.CP. It was made to ajudge in 
Chambers. — Held that it ought to have been 
made, under C. S. L. 0. cap. 8, sec. 18. Delisle 
A Souchej 4 L. N. 101, S. C. 1881. 

37. In 1873 one R., the husband of the 
opposant, sold to the defendant and tiers 
opposant two lots of land for $500, of which 
$400 was paid in cash, and for the remaining 
$100 the land was hypothecated in favor of 
the vendor. On the 6th June, 1 877, the defend- 
ant and tiers opposant made a donation with 
warranty of said two lots, in favor of his son, 
and on the 6th December, of the same year, 
the said two lots were sold as belonging to the 
defendant who had ceased to own them just 
six months previously, and they were pur- 
chased by the son although they were his own 
property. The opposant then filed an oppo- 
sition in her own right as having been com- 
mune en biens with her husband and as repre 
senting certain of his children, claiming $81.22 
being part of the balance due on the sale so 
made by her late husband. The son of the 
defendant being cidjudicaiaire failed to pay his 
purchase money, and the opposant, on the 
tenth of September, 1879, obtained a judg- 
ment ordering him to pay into the hands of 
the prothonotary $111.58, being, with costs 
and interest, the difference between the price 
at which the two lots had been adjudged to 
him, and the price which they brought when 
sold at his folle enehire. Thereupon the 
defendant filed a tierce opposition to the 
judgment of the 10th of September, so rend- 
ered, and after setting forth the facts men- 
tioned, alleged that by an act sousseing prvo6 
of the 15th July, 1875, the husband of the 
opposant transferred the $100 in question to 
one A. C. and promised to make a notarial 
transfer of the sum, whenever required, and 
that) he. the tiers opposant, as the debtor of 
the said sum, accepted the transfer so made ] 
and that the opposant consequently was with- 
out rights thereunder. The opposant de- 
murred. — HeU maintaining Uie claim 



of the opposant, that every one whose 
right is apparent on the fiu)e of the record, 
may demand that the fol oidjtidicataire be 
condemned to pay the difference of the 
folle adjudication and the final one, and the 
judgment to that effect could not be revoked 
by the tierce opposition. Rose di Corrigan^ 
7 Q. L. R. 91, S. C. 1881. 

38. On a rule for contraUite par earpM 
against a fol adjudicataire to oomp^ payment 
of the loss occasioned by a resale of the pro- 
perty. — Held not necessary to describe the 
property, nor was personal service of the rule 
necessary, where tne motion had been per- 
sonally served. Delisle A Souehe, 26 L.C.J. 
162, S.C.R. 1881. 

39. One of three joint a4Judioataire8 who 
is also a creditor collocated, may d^nand 
the resale of the property at the folle en- 
ch^e of the judicataire, in de^Bkult of their 
paying their part of the purchase money. 
McGreevy d: LeduCy 10 Q. L. R. 188, Q. B. 
1884. 

40. Grounds of nullity in. — ^The question was 
as to the validity of a sheriff's sale at which 
certain property was adjudged to the appel- 
lant. The appellant having refused to carry 
out the sale, the respondent petitioned to 
have the property resold at his ybZ^ enchh'e, 
T. contested the petition on the ground that 
the sale was void by reason of misdescrip- 
tion. In appeaL the Court said the property 
in question had been sold by the shenff aa 
being lot No. 26 on the cadastre of the Pariah 
of Ste. Anne du Bout de PIslo, comprising 75 
acres. The present appellant became a'fjudi- 
cataire. But instead of getting 75 acres he 
foimd that he could only get one-third. The 
appellant was deceived as to what he waa 
buying. It was not a case of mere deficiency 
in quantity of a property with which the 
purchaser was acquainted, but there was 
misdescription, by which the purchaser was 
misled into acquiring a property which he 
would not have purchased, if he had been 
aware of the truth. The Sheriff's sale should, 
therefore, be vacated and set aside. The 
Court had already decided several cases in 
the same sense. Another question had been 
brought up, — whether the appellant could 
oppose the nullity of the sale on a oontesta- 
tion of a proceeding for a folle ench^e, or 
whether he was bound to bring a special 
action. The Court was of opinion that either 
mode is admissible. Article 714 gives the 
direct action, and Art. 717 allows grounds of 
nullity to be set up by the purchaser when 
called to pay. Judgment reversed. Tremblay 
d: , Q. B. 1882. 

41. Interest on purchase money, — The 
Sheriff cannot be compelled to exact interest 
from the purchaser of an immoveable who ia 
a hypothecary creditor in respect of sucb 
immoveable, and who has given a bond in 
terms of Art. 688, (1) of the Code of Civil 



(L) Nevertheless the plaintiff or any other creditor 
whose daim is mentioned in the certificate of hypo- 



64T 



SAIE. 



SALE. 



658 



Procedure. Cross d: Gareauj 25 L. C. J., 253, 
S. C. 1880. 

42. Nullities in, — ^This was an action to set 
aaide a sale made by the Sheriff of Montreal, 
upon a warrant of the Mayor of St. Henri, for 
taxes due on certain proper^ there situate 
of which the defendant^ W. H. was described 
in the proceedings as tne known proprietor, 
and he was made defendant in the proceed- 
ings to recover taxes, as appeared by the 
Sheriffs deed. The property was seized by 
the Sheriff on the 19th May. 1880, and was 
aldd to T. R. J. as the last ana highest bidder. 
for $341, on the 29th July, 1880, and a deed 
was subsequently executed on the 6th 
August, 1880. The plaintifis sued to have this 
deed set aside as having been made suj^er 
ncn domino, et non possidente, H. not havmg 
been the proprietor or in possession of the 
proper^, animo domini, for several years. 
Plamtiffs alleged that they were proprietors 
and in possession of the property by deed of 
sale, dated 13th June, 1878, duly registered 
27 th of the same months, for $9,000 irom F. 
ihe assignee of H.'s insolvent estate, he 
having become insolvent by deed of assign- 
ment to J. T. on the 28th of July, 1875, and 
which assignment was duly registered on the 
8th of September, 1875, and the estate after- 
wards duly tranfered to F. On proof, action 
maintained and sale set aside. Consolidated 
Bank is Tovtn of Si. HenH, 5 L. N. 231, S. C. 
1882. 

43. Petition en nullitA— The property of 
the defendant was put up at sheriff's sale on 
the 22nd of Sept^ber last, and the peti- 
tioner, the Molsons Bank, who was a creditor of 
the defendant for Uie sum of $11,193.33, 
alleged that it had authorized £., its manager, 
to attend the sale and bid upon the said pro- 
perty ; that £. was present at the sale repre- 
senting the petitioner, and that $10,000 hav- 
ing been bid, he bid $10,500, which was the 
h^est and last bid, and the sheriff's officer 
should have adjudged the said property to 
him as the last and highest bidder, but in- 
stead of doing so he adjudged it to one C, 
advocate, of Montreal, as being the highest 
and last bidder, for the same amount of 
$10,500. It was alleged that E. ffave his 
bid in a loud and intelligeiit voice, wnich was 
heard by a large number of persons present 
at the sale, and on making this bid he heard 
the sheriff's officer announce this same bid 
of $10,500 : that not having heard any other 
person make a similar bid, he believed, as he 



thecB hsninafter mentioned, or who has filed an 
oppodtioQ in the hands of the Sherifi^ may, on 
becoming pnrchaser, retain the porchaae money to the 
extent or nia claim, until the judgment of distribu- 
tion, provided he funiishea the Sheriff with goodand 
aofficient anretiea for all damages that might result to 
any party interested in the event of the non-payment 
of such sum as the Court (or judge) may oraer such 
porchaaer to pay into the handa <h the Shniff. 688 
0. C. P. 



had every reason to believe, and as several 
other persons present at tne sale believed, 
that this announcement of the sheriff's officer 
was his bid ; and when the property was 
adjudicated, E. was surprised to hear the 
name of C, on behalf of the acyudicataire, 
not having heard any bid for this amount by 
C, and no announcement of it having 
been made by the sheriff's officer. There- 
upon E. claimed the bid of $10,500 as his, and 
asked to be declared the ad^udicataire of the 
property. This the sheriff's officer refused 
to do, and he cJso refused to put the property 
up again, but declared C. the highest and 
last bidder and put fads name in tihe prods- 
verbal of sale. The Molsons Bank caused a 
protest to be served on the sheriff, setting 
out the facts and protesting against the ille- 
gal action of the sheriff and his officer. It was 
alleged that the property was worth $25,000, 
and that at the date of the ac^udication the 
defendant was notoriously insolvent, and if 
the said adjudication was maintained, the 
Molsons Bank and the other creditors of the 
defendant would suffer serious loss, and the 
petition concluded by asking that the acyu- 
dication be declared null, and that the peti- 
tioner be declared the adjudicataire of the 
said immoveable as being the highest and 
last bidder at the said sale, and that in case 
it were established that the said C. also made 
a bid for the sum of $10,500, it be ordered 
that the property be again put up for sale. 
Adjudicataire answered this petition, first, by 
a law issue, whereby he asked for the rejec- 
tion of this petition on the following grounds : 
Because no legal reason is shown to justify 
the nullity of the sale ; because the said 
petition did not allege any fraud on the part 
of the adjudicataire or his agent and did not 
allege that the essential conditions and form- 
alities required for the sale had not been 
observed and did not show that the peti- 
tioner's claim would have been paid if the 
property had been sold for a higher amount. 
The a<yudicataire also answered, formally 
denying that Elliott had made the bid men- 
tioned m the petition. Per curiam — It is in 
evidence that the petitioner is a creditor of 
the defendant for the stun mentioned in the 
petition. It is also in evidence that E. save 
his bid at the sale by the sheriff in a loud 
and clear tone for $10,500, and that at the 
same time C. also bid $10,500, that is the 
same amount as E. ; that the deputy sheriff 
who superintended the sales and his son who 
received the bids did not hear E's bid, but 
heud C's and adjudged the propertv to hun in 
consequence \ that the names of the bidders 
were not mentioned as their bid were taken, 
but were written on a sheet of paper on the 
coimter ; that the said E. was ready to bid up 
the said property to $17,000 ; that the de« 
fendimt is and was notoriously insolvent and 
is absent from the province. The circums- 
tances as established do not prove the falsity 
of the procis-verbal of the bids, as it is proved 
that the deputy sheriff and the officer reoeiv- 
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ing the bids had no knowledge of E's bid, 
and what they entered in the pToeis-oerbal 
was, BO for br they wero concerned, true &nd 
correct. It is cleaT that there was 
deretanding, and the fact that E's 
made in good faith, und that the property 
was adjudged for a price below jta value, are 
sufficient reasons to annul the said abjudica- 
tion and to grant the petition asking that the 
sale be set aside. TheCoiirt,tberefore,orders 
that the property referred to at COte St. An- 
(oine be again put up to sale by the sheriff 
and be sold anew, with the ordinary form- 
alities, each party paying hia own costs of the 
present contestation. Bank of Utonlreal A 
ffodgson, S. a, 1884. ■ 

44. The delay of serviceofapetition 
liUeU dArit is the same as of an ordinary 
suunntniB as regulated by Art. 75 of the Code 
of Procedure. Brown * Demers, 7 L N. 312, 
S. C, 1883. 

45. Pouettion. — A petition asking an order 
to the sheriff to eject the defendant and to 
put the acyudicataire in possession of the 
property must be served on the defendant, 
with the delay usual in a writ of siunmons. 
Francii * Cheney, 12 R. L. 624, S. C, 1884. 

46. RtaeU»ion of— Case of Moat S Moiean, 
lIL Dig. 681-681 reported in extengo, 25 L. C. 
J. 218. Q. B., 1880. 

47. Where an immoveable, charged withan 
unexpired term of an emphyteutic lease is 
sold oy the sheriff without mention of such 
charge in the minutes of seizure and such 
charge diminishes the value of the property 
by about one half, the purchaser who is pre- 
vented by notification and protest on the 
part of the lessee from obtaining possession 
during such unexpired term may obtain the 
vacation of the sheritt's sale under Art. TI4, 
C. C. P. (1| Castil & Lemieux, 25 L.C. .1. 317, 
.S. C, 1881. 

48. " Recourse uiken property has been sold 

lohich does not belong to Ike defendant The 

plaintifij by error, caused a lot to be seized 
and sold as belonging to the defendant 
which in fact be had disposed of long pre- 
viously to another. Held that he could, on 
petition, have the sale declared ouU and the 
money rotumed to the purchaser. BigroM t 
O'Brien, 11 R. L376, S. C. 1882. 

49. Stopped by ticknett — Where the sale 
of real estate under a writ de lerris has not 

(!) Sheriff's sales may be vacated ; lo. At the io- 
gt(uic« of (he judgment debtor, or of any creditor or 
other interested person. If fraud or artiaee was em- 
pbyed with the knowledge of the purchaser, to keep 

Eiisona from bidding ', if the essential conditions and 
rmalities prescriWd for the sale have not been ob- 
served, but the seizing ]>aity cannot vacate the sale 
For any naat of formalicieB attributable to himself or 
his attorney, 2o. At the suit of the piuchaser. if 
he is liable to eviction by reason of some costomajy 
dower, substitution or other right from which the 
property is not dischai'ged by the sheriff's sale. If 
the immoveable difietH so much from the description 
given of it in the minutes of sehure, that it is to be 
. presumed that the purchaser would not have bonEht 
Oosd he been aware of the difference. 711 C. C. P. 
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taken place in consequence 
on the day of sale, of the of 

the execution of the writ tl 
entitled to a venditioni exj 
664 of the Code of Procedui 
the property sold after tw 
Gosselin & Naidin. 7 Q 



XI. LlAB[LlTT OF PmiOIU! 

50. The 2Ist November, 
sold to one C. an immoveal 
C. in turn sold to defendai 
1878. Action in declarat 
against the defendants fo 
terest at eight per cent, wh 
ation was alleged to be the 
on the price of sale to him 
established by a judgment . 
the 19tb AprU, 1880. De 
that alt the price of sale '. 
plaintiff since the 19th Feb 
■ to their purchase, vii 
1876, C. showed then 
accounts with plaintiff, wl 
acknowledged to be correc 
and which showed a balanc 
in the price of property oi 
lad since been paid. Th: 
!hased in good faith, believi 
tiff had been fully paid and 
clear. The plaintiff demun 
:ie ground that the defi 
sureties of C., and not be! 
sponsible for the debt, cou 
ters personal to C, nor atta 
which had been rendered t^ 
that the purchasers were no 
of C, except for matters 
and that the judgment ob 
after the sale by him coul 
against the defendgjits, an 
against them of the amou 
property was hypothecated 
fendants in such case hac 

Saymenta made by their v 
:id»Um, 7 Q. L. R. 43, S. 0. 

Xn. Obtaisbd by Fbaud. 

SI A sale obtEuned by f 
n action in rescission will li 
the person committing the 
the third owners in good & 



(1) The writ of trnKiiCioMJ 
sheriff to proceed with the sale 
or the rent under seizure afti 
French and in English at the cli 
Sunday before the sale and twi 
Quebec Official Gazette, with t 
cribed by Art. 848. MS, C. C. 1 
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52. WheM part of the price of immaveables 
puiohased by defendant from plaintiff con- 
sisted of a number of shares reaJly worthless 
but to which a fictitious value had be given 
in effecting the purchase by fraudulent 
means within the knowledge of the purchaser, 
the sale was set aside at the suit of the' 
vendor. Crowley A Chretien, 4 L. N. 171, 
S. C^ 1881, & 5 L, N. 268, Q. B., 1882. 

Xin. Of Goods under Seizure. 

53. Where the defendant after seizure of 
things sold them to a third person who was 
ignorant of a seizure held on a revendication 
by the guardian, that the case was Bimilar to 
a sale of stolen things, and that the creditor 
seizing or the guardian had a right to reven- 
dicate them in the hands of the purchaser. 
FraneU & CosidlOj 12 R. L. 300, C. C, 1882. 

XrV. Imuovsables. 

54. A sale of land made by an assignee on 
a person who was not in possesson, animo 
dommi, in the sense of Art 632 C. C. P., (1] 
will be set aside on the demand of the real 
proprietor. ShortU & Luckerhoff^ 11 R. L. 
537, Q. B., 1882. 

XV. Op leased Property . 

55. Where property under lease registered 
for a term of years is ordered to be sold by 
authority of justice, it must be sold subject 
to the rights of the lessee, but the latter may 
be compelled to give security that it will 
realize sufficient to cover a bailleur defonds, 
Dupuy & Bourdeau, 6 L. N. 12, S. C, 1881. 

XVI. Of utioious rights. 

56. In 1868, the father of the defendant 
made a donation of his property to his two 
sons^ at the charge to the defendant of paying 
to his sister $200 by annual payments of $50, 
of which the first was to become payable the 
following year. In 1871, the sister married, 
and she. and her husband transferred to the 
plaintiff, a bailifft the claim of $200 against 
defendant who was at that time absent in the 
States. Judgment was taken by default and 



on his return the defendant filed an opposi- 
tion, the principal ground of which was as 
follows : *^Que c'est enpleine connaissance de 
cause et scmhant que la dite crSance StaitpaySe, 
que le dit demandeur, Vun des huiasiers de 
cette Cour a acheiSla dite crSance d se» risques 
et perils et dans Vespiranee quHl la Jerait 
payer une seconde fois par le ait difendeur et 
d son m«w." Proof by testimony, that the 
plaintiff was bailiff of the Court, that he had 
given $90 for the claim, knowing that $100 
had been paid on it. Heldj that while verbal 
testimony would not be sufficient, under the 
circumstances, to establish the payment, it 
would to establish the character of the claim, 
which evidently came within the description 
of a litigious right as described by article 
1583 of the Civil Code (1) and the plaintiff 
under the rule laid down in Art. 1485 (2) had 
no right to an action on it. 06t^ & ffaughey. 
7 Q. L. R. 142, S. C. R. 1881. 

XVII. Op moveables. 

57. ResUiation of, — Plaintiff was the as- 
sienee of one H. and defendants were whole- 
side dry goods merchants of Montreal. The 
action was instituted under Sections 132, 1 33, 
134, 135 of the Insolvent Act, 1875, to recover 
goods alleged to have been retransferred to 
defendants by H. within thirty days of his 
insolvency and with a view of giving him a 
fraudulent preference over his other creditors. 
The evidence showed that the goods were 
shipped on the 16 and 18 March, and that H. 
declared he wouldnot take delivery of them j 
that the j^oods were brought to H's store 
without his knowledge by a public carter 
who had carted for him for years, and who 
was in the habit of bringing packages from 
the station whenever he found them there 
without special instructions ; that H's clerks 
took them and opened them, and took out 
the goods, but did not mix them with the 
other goods but kept them separate; that 
when H. found they had been taken out of 
the cases he said he would not keep them, 
and refused to allow his clerks to mix them 
with his stock or to break in on the lots, but 
ordered them to be kept separate, and that 
they should be returned to defendants. The 
goods were then put back in their cases, and 
the next day 20th March, returned to .the 
railway addressed to defendants, at Montreal^ 
and were delivered to them on the 24Ui 
March. Held there was no intention on the 



ject to registration cannot piejndice the rights of a 
sabaeqnent purchaser for valuable consideration 
whose title is dulv registered except when such title 
is derived from an insolvent trader. 2085 C.C. 

(1) The seizure of immoveables can only be made 
agunst the jndgment creditor, and he must be, or 
be nspated to bc^ in possession of the same animo 
domini* No seizore can be made of immoveables 
dediaied by the donor or testator thereof^ or by law, 
to be exempt &om seizure. Constituted rents repre- 
senting seignioral dues are seized and sold with the 
ormalites prescribed by the Act 27 & 28 Y ict., Cap.39 . 



(1) A rifiht is h«dd to be liticions when it is un- 
certain, and disputed or disputable by the debtor, 
whether an action for its recovery is actoaUy pending 
or is likely to become necessary. 1583 C. G. 

(2) Judges, advocates, attorneys, clerks, sheriffs 
bailiffs and other officers connected with Ooarts) 
Justice, cannot become buyers of litigious rights 
which fall under the juriaoictiQn of the Goon in 
which they exercise their fonctionB. liB6 C.C. 
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part of the Insolvent to take possegsion. 
Action disnuBaed. Darling <£ XcEalmre, 4 
LN. 118,aC. E,1881. 

57. In another case, action n&s braaght by 
attachment, to reacind a sale of 473 biif 
cheats of tea fbr non-pajment of price. The 
■ale had been made through a broker at 
Montreal, in Februarj', 1880, at 32} centa per 
pound, dub/ paid and delivered ; terms 
prompt cash. On their arrival in Montreal, 
the teas had been seized bj the Cuattnns au- 
thorities for noa-payment of duties. Plea of 
breach of contraot on the port of plaintiff, 
and that io the meantime and before the 
liberation of the goods from Ciutoms, they 
have been resold, and defendants being un- 
able to deliver had lost their profits on the 
resale and were besides liable to their owm 
vendee in damages to the amount in all, of 
$835.24, to nhicb they asked the teas, should 
in sny event be made subject. Per curiam.— 
.After some negociations with the government 
the teas in question were liberated, and it is 
proved that they were not fraudulently 
entered at custonu. There is no proof of any 
default on the part of plaintiff, and he cannot 
be held reaponsible for what was an inevit- 
able accident. If the customs authorities 
were to blame in the seizure, defendants 
have their recourse against them and not 
against plaintiff who sold and delivered the 
teas according to contract at Toronto. Judg- 
ment maintaining attachment and granting 
rescisaion. Lambe k BarUaub, 4 L. N. 138, 
S. 0. 1881. 

XVIII. Op tuinos belonoino to axothek. 

58. Plaintiff sold a aafe to one L., taking pro- 
missory notes in payment,wbioh were not due 
At the time of the action, and stipulated with 
Che purchaser that the right of property in 
the thing sold was Co remain with the vendor 
until the notes were paid. The safe was deli' 
vered to L., and before the maturi^ of the 
first note, he sold to the defendant m whose 
hands the pluntiff revendicated the aafe and 
called the first purchaser L. into the case, 
Defendant pleaded, 1st, that the action waa 
premature, L. not being divested of his right 
of property, until the nrat note was due and 
unp^d. 2nd, that L was in pcwsession and 
had a right to sell to him, and tie was in good 
faith when he bought, and being so he had a 
good title. Defendant relied on Arts. 1488, 
1489 C. C. (.l)~Held, distinguishing from 
Bertrand & Oaudreau (2) that the defendant 



(S) irs thing lost or stolen ia brought in good 
faith in a Csii or market, or boa a trader '1*«l'ng in 
Himilar articles, the owner oannot lecUim it^ wit£mt 
reimbaniDg to the purohaser the price he haa paid 
forit. IWO.C. ' '■ ' 



59. Thesaleofavesaelby , 

priviaat registered, will tnoisfer the proper^ 
' the purohaaer, even as against third pv- 

IS. Miehtm i Xarcotle,9(i.L.K33tS,*i. 

B. 1870. 

XX. PaVMBITT Of PKIDE. 

60. A vendor who undertakes, by deed of 
sale to furnish to the purobaew at 
the date of payment, and before reqniriiu 
payment a title to the property sold, m.(£ 
undorstanding is a condition precedent to the 
payment of the purchase money —^ '•" 
vendor can recover no part of the ; 

he has furnished hia title. Peirm 
12RL.657, Q.B-1864. 

XXII. PaoKtSB OP. 

. 61. On the 7th December, 1874, 
promise of sale agreed to sell a fiu 
then a minor for 91200, of irtiich 
paid at the time, balance payabl 
yearly instalments of $100 each,wi 
at 7 per cent D. M. was to have 
possession and to ratify the deed a 
of a^e, and to be entitled to i 
sale if the instalments were pai 
became due, but if on the coni 
failed or neglected to make such 
when they became due he was 
all rights he had to obtain a deec 
said fium, and to forfeit all mo 
which were to be considered aa rei 
ties to be regarded as lessor and 
the promise of sale to be consider 
void. After D. H. became of age 
country without ratifying the prom 
he paid none of the instalment wh 
due and in 1879 T. G. reguned po 
the farm. Held, reversing the ju 
the Court below (1), that the coa 
cedent on which the promise of sal' 
not having been complied wiUi 
time speoified in the contract, tb 
and the law placed the plaintiff e 
and there was no necessity fbr ai 
the necessity for a demand bein 
tent with the terms of the cont 
immediately on the failure of I 
mance of the condition ipto fael 
the relation of the parties frtna i 
vendee to lessor and lessee. 
MeLamm, 9 a C. Bep. 385, Sn. C 
62. The appellant had a promisi 
certain real estate in the City of \ 
the time the annual asaeasment h 
able (26 September, 1876), but did 
possession until some time alien 
bad possession as proprietor during 



a) <!•. N.lSSkSSL. C. J.«. 
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half of the year for which the tax was im- 
posed. Heldf that he had not such a right 
in the property under the promease de venUf 
unaccompanied by tradition, as to render 
him liable to assessment thereon. Hogan & 
Oibt of Montreal, 7 L. N. 378, & M. L. R 1, 
Q. B. 60, 1884. 

XXTTT. Redrmption. 

63. A vendor cannot exercise the right of 
redemption stipulated in his favor until he 
has tendered the price of the property sold. 
Demers is I^fneh, 1 Q. B. R. 341^ Q. B., 1881. 

64. Action to ootain the resiliation of the 
sale of a certain floating dry dock. The sale 
had been made by plaintiff to defendant 31st 
January, 1877, and in the deed a droit de 
remiri'wsa stipulated on payment of $1^600, 
on or before Ist November, 1878. Plamtiff 
tendered the balance which he pretended to 
be due of the $1,600 and prayed for the can- 
cellation of the sale. Plea that the droit de 
remirS had not been exercised within the 
delay. On proof that the delay had expired 
before tender of the whole amount due, action 
dismissed. Qoodwater & Henderson, 4 L. N. 
206, 1881. 

65. Action en homage, — ^The defendant, 
by a preliminaiy exception, set up that he 
was not proprietor but lessee of one K., to 
whom the property belonged and asked tnat 
he be placed kors de cause with costs against 
the plaintiff. The plaintiff then put K. into 
the case and rephed specially to the first 
defendant that he had sold to K. with the 
faculty of redemption, that the delay to 
redeem had not yet expired, and that he had 
a right to have the defendant in the case, 
should he exercise his faculty of redemption. 
That, moreover, he had concealed the sale to 
K., and had always remained in possession 
and acted as proprietor. Held, that he could 
not clium to be put out of the case, except on 
paying the costs of action. Lemieux v. Lt- 
mieux, 10 Q. L. R. 365, S. C, 1884. 

66. And held, also that the vendor d rinUrS 
preserves hUajue in re in the things sold imtil 
the time for, redemption has expired. 76. 

XXIV. Reoistbrbd after Sbizurb. 

67. Where a deed of sale was executed on 
the 8th of April, 1878, and the property was 
seized on the 13th November, 1879.— ^«/d, 
that the registration of the deed of sale sub- 
sequently to the seizure was good and con- 
firmed the sale. Drouin & aalU, 7 Q. L. R. 
146, S. C. R, 1881. 

XXV. Rbmboibs op bcybr. 

68. Action for the price of liquor sold and 
delivered in Montreal and removed in bond 
by defendant to Sorel. Defendant objected 
to the quantities charged. Per curiam, — ^There 
is oonmot of evidence as to the quantities. 
and room to question whether defendant hadi 



received the full amount charged for. But he 
ought upon getting the liquors into his pos-. 
session to have claimed a verification and had 
one actually effected, after notice to the 
plaintiff. He has not taken such course. He 
has never offered back the goods and has 
used five-sixths of them. He must now pay 
as charged. Lewis & SenScal, 4 L. N. 221, S. 
C. 1881. 

69. Action for the recovery of $319. The 
defendant purchased 550 barrels of flour to 
be shipped to Glasgow. After some time^ the 
defendant, in February, asked the plamtiff 
for the bill of lading, and as he was going to 
Boston he told the plaintiff to send them to 
him there and he would see him paid. Consi- 
derable correspondence took place, and finally 
the defendant telegraphed that he would 
prefer to pay 10 or 15 cents per barrel and not 
take the nour. Thereupon the flour was sold 
at Glasgow at a loss of $310, with commission, 
&c. To this the defendant pleaded in com- 
pensation, loss suffered by him on another lot 
of flour wnich he alleged was inferior to sam- 
ple. Per curiam. — Under such circumstances 
the piuchaser has two courses open to him. 
He may either refuse the goods or he may 
take them at a diminution in the price. If he 
uses the goods he cannot say I will return 
your floiu*, and if he sells them it must be 
publicly and disinterestedly. They are not 
to be sold by himself at private sale. Under 
an article in our Cknie. the buyer keeping the 
thing sold may in sucn case obtain a diminu- 
tion in the price according to an estimation 
of its value. He is not to value the price him- 
self alone, but the vendor must be present, 
or at least be notified of the time and place 
of the valuation, and it must be made by 
expertise. I find the defendant has been 
negUgent and that he disposed of the flour as 
if it belonged to himself. He is not, therefore, 
entitled to his claim for dam^es, and his 
incidental demand must be dismissed with 
costs. In the principal action, the judgment 
will go for $226 and costs. Raphael & Rouh- 
ton,S, C. 1884. 

XXVI. Rbsoission of. 

70. .Action against the executors of one W. 
deceased, and one M. vendee of W. On the 
11th March, 1866, plaintiff gave to W. 
the promise of sale of an immoveable situated 
on Bonaventure St, so soon as the Corporation 
of the city of Montreal should have expro- 
priated tor the widening of the street, which 
it was expected would take place shortly. 
Meanwhile W. was to enter into possession. 
The consideration of the sale was £1100 of 
which £200 was paid and the balance was to 
be retained by W. so long as the Corporation 
should not have made the expropriation, 
paying interest meanwhile therefor. The 
declaration set up that the interest had not 
been paid, that the expropriation had been 
agreed to and notice given thereof in the 
newspapers, but the expropriation could not 
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be definitely settled if the minority of those 
interested should oppose it, and that W. had 
opposed it in order to avoid payment, and 
they demanded the rescission of the sale and 
a condemnation to pay. Plea that the sale 
was out and out, and the balance was not to 
be piud until the expropriation, which W. had 
not prevented. — Heldj reforming the judg- 
ment of the Court below which granted a 
condemnation to pay the balance, that the 
sale should be rescmded, and defendants con- 
demned to abandon. Brunei & LaeosiCj 4 L. 
N. 245, S.C.B. 1881. 

XXVII. Besiliation op bbfore Rboistra- 

TION. 

71. The registration by a creditor of a deed 
of sale, which has been caucelled in good 
&ith between the parties, is of no effect, even 
though the deed of resiliation has not been 
registered. LongvrS A Valade, 1 Q. B. R. 15, 
&4L.N. 34, Q. B., 1880. 

XXVIII. Rights of unpaid Vendor, see 

DISSOLUTION OF. 

72. The defendants (unpaid vendors) sold 
goods to A., delivery whereof was to be made 
at a future time. By error the goods were 
delivered before, the time agreed upon, but 
were not mixed with A^s stock. Within fifteen 
days from date of delivery the defendants, 
with A's consent, took back their goods. 
A. at the time was unable to meet his engage- 
ments. Held, that the return of the goods in 
tmbroken packages was not a payment within 
the meaning of the Art. 1036, C. C. Thibo- 
deau & MilUj 6 L. N. 117, S. C, 1883. 

73. That the unpaid vendor, imder C. C, 
1543, is entitled to ask for the dissolution of 
the sale by reason of non-payment of price, 
and A., in returning the goods, was only ful- 
filling the obligation imposed on him by law. 
lb. 

74. That article 1998 of the Code, which 
says that in the case of ^' insolvent " traders 
{dona les cas defaillite) the privileged rights 
of the unpaid vendor must be exercised 
within fifteen days after the sale, has no ap- 
plication now^ seeing that the insolvent act 
has been abohshed. , lb. 

75. That the contract was only completed 
by delivery, which, in this case, took place 
within fifteen days prior to the voluntary 
retom of the goods. (1) 



(1) In the matter of the seizures in the Hope 
Estate, 6 L. N. 19, a Board of five leading counsel 
decided by a majority that in the case of insolvent 
traders the right of (Ussolation and the right of pre- 
ference on the price must be exercised within fifteen 
days jfrom tiie oate of sale, and that the words " date 
of sale " must be hterally interpreted. By a legis- 
lative amendment to the Code of Pixx^uie it is 
now established that in cases of Insolvency the right 
to dissolve the sale under Art. 1543 C. C. can only 
be exercised during the fifteen da]rs next after deu- 
voy. Q. 4&yio., cap. 20-. £d. 



76. In Appeal the judgment was confirmed in 
its dispositil but the third conHdenmt above 
was expressly overruled, and Art. 1998 held 
to apply to all traders in a state of insolvency, 
whether under an Insolvency Act or na /6. 
M. L. R. 1, Q. B., 1886. 

XXIX. Transfer of Ownerrship. 

77. The plaintiff, by seizure in revendicar 
tion, sought to obtain possession or delivery 
of a quantity of cord wood sold by the defend- 
ant. Heldj that the seller was not bound to 
deliver the things sold until payment of the 
price, unless the sale was on credit and that 
in any case when the object was indetennin- 
ate that the plaintiff had no right to revend- 
ication. Contant & Nbrmandinf 11 B. L 479, 
S. C, 1882. 

78. An agreement by which the owner of 
the horse hires it for return of seven months^ 
at the rate of $3 per week, with the stipula- 
tion that should the payments all be dalj 
made, the horse would become the property 
of the person hiring it, does not deprive the 
owner of his right of ownership until the 
whole amount is paid, and should the person 
hiring make default in any of the payments 
the owner has a right to revendicate it in the 
hands of a third party. Bertrand & Gaudreau, 
12 R L. 154, C. C. 1882. 

XXX. Usage of trade. 

79. The defendant, in making payment of a 
large quantity of tweed sold and delivered to 
him by plaintiff, stipulated that he should 
be allowed to examine the goods [which he 
alleged had not yet been done] and deduct 
from the amount of the next invoice, which 
was then coming due, any claim he might 
have for shortage and damage. On payment 
of the next invoice being demanded, he 
made a claim on this ground, made up by 
charging a quarter of yard for eveiy hole, 
knot or discoloration, he could find in the 
goods. The claim was refused by plaintiff^ 
and on proof, the defendant produced his 
clerks and one manufacturer from Ontario to 
establish a custom of trade to that efifect. 
The plaintiff brought three merchants, who 
denied the custom of trade especially in low 
lines of goods. Held that a custom of trade 
to be considered binding should be general, 
and the proof therefore was insufficient 
MacOillwray & Parker^ 6 LJ^. 308, S.C. 1883' 

XXXI. Warrantt. 

80. In a case arising out of the sale of a 
horse. — Held that rot or tick in a horse con- 
stitutes a vice redkihitoire and a breach of 
warranty. Drolei & Loferritrey 12 R L. 359. 
Q. B., 1879. 

81. And the disease called taotisse cons- 
titutes also a vice redhibiioirt. Oosaelin k Bri- 
ieboia, 12 R. L. 366, S. C. 1883. 

82. But the disease called boiiure intermit' 
tente is not tk vice redhibitoire. Lenoir ^ 
JkandeoilUf 12 B. L. 369, C. 0. 1880. 
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83. Action for the price of a horse. Plea 
inUr cdia that there was a warranty and 
representation at the sale that the horse was 
only seven, and was free from redhibitory 
viceS) whereas he was eleven and suflered 
feom vices. The action was brought more 
than fourteen months after the sale and 
delivery of the horse. Held too late under 
Art. 1530 a C. [1] Orevier & La SocUU 
dP Agriculture de Berthier, 4 L. N. 373, & 27 
L. C. J. 357, S. C. 1881. 

84. A purchaser of an immoveable, the 
boundaries of which have never been settled 
by a legal homage, is not entitled to a diminu- 
tiou of the price for a pretended deficiency 
in quantity at least until he has settled the 
boundaries in a legal manner. LcUonde & 
McManus, 12 R. L. 23, S. C. 18S1. 

85. The plaintiff purchased four of the 
houses in the block known as ^^ Tecumseh 
Terrace." By the deed of sale it was men- 
tioned that there wei*e imderground drains 
to Jurors street, which the purchaser had the 
right to use. The house abutting on Jiirors 
street was purchased by one S., and he having 
occasion to build on the ground through 
which tiie drain passed, cut ofiT the connec- 
tion. Per curiam, — It is proved that the 
houses were provided with drains, and that 
the defendant sold the houses, with the sew- 
ers in rear of the premises. When S. built 
plaintiff protested against the defendant 
and S. The defendant pleads by several ex- 
ceptions. First — prescription. She says : " You 
have been ten years in possession, and I am 
discharged after ten years." The differenee 
is, however, that tlje prescription only begins 
from the date of the trouble, not from that 
of the sale. By the second exception, she 
says : ^' I bought from the sheriff, and I sold as 
I bought," but she does not declare that she 
had lunited her responsibility to what she ac- 
quired by that purdiase. She says she never 
stipulated about the sewers. The fact is 
there for itself. She also says the plaintiff 
should look to S., as he is the cause of the 
trouble. The defendant is wrong in this as 
in the other exceptions. The judgment will 
go for the amount sued for — $263 with costs. 
Evans v. Fisher, S. C, 1882 

86. A person who has purchased a pile of 
lumber, and has examined it in part at least 
before purchasing it, and has declared him- 
self satisfied with the quality of it, can- 
not accept a part and reject a part on the 
ground that it was not as good as he thought 
it was. Dufresnt d: Reillyj 12 R. L. 433, 
O. 1^., Jlooo. 



SAUVAGES. 

I. Lbs RIjsbbves des, see INDIAJf RE- 
SERVES. 



. SCHOOL COMMISSIONERS. 

I. Not a Municipal Ofpiobr. 

87. A school commissioner is not a munici- 
pal officer under Art 1033 C. C, P. (1) Sauvi 
<Sb Boileauy 5 L. N. 134, Q. B., 1882. 



SCHOOL TAXES. 



I. Commissioners bmpowerbd 

CERTAIN OASES. 



TO REMIT IN 



S. 77 of the said act is amended by adding there-af- 
ter the foUowiug : " 77a The school commissionerB or 
trustees of any miinidpality may, by resolution passed 
by the said commissioners or trustees, by a two-thirds 
vote authorize their chairman,and upon his refusal, 
any other school commissioueTs to enter into an agree- 
ment with any person, partnership or company incor- 
parated for carrying on any manufacturing or indus- 
trial undertaking whatsoever, within the Umits of 
such municipality, and commute for the payment an- 
nually of a certain determinate sum of money, for a 
number of years, not in any case to exceed ten, all 
school assessments and rates that might be imposed 
on the buildings, land and proper^ occupied by 
such person, partnership or company for the pur- 
poses of such mdustry. 

"Proirided such agreement or commutation so to 
be made he afterwards coniirmed and ratified by said 
trustees or commissioners as albresaid. Q. 45 Vict. » 
Gap. 29, Sec. 4. 
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SCHOOL TEACHERS. 

I. Meaning op Term. 

II. Penalty for refusing to teach. 

III. Salaries of Exempt from Seizure. 

I. Meaning of Term. 

88. On the contestation of the seizure of 
the defendant's salary, ?teld that a person 
employed as private tutor, and then travell- 
ing with his pupil, in that capacity, was not 
a '^ school teacher," within the terms of Art. 
628 (2) of the Code of Procedure, so as to 



(1) The redhibitory action, resulting from the 
obligation of wammty against latent defects must be 
brought with reasonable diligence, according to the 
natovB of the defect and the usage of the place wbere 
the sale is made. 1630 C. C. 



(1) Concerning right of appeal. £d. 

(2) Beside the things enumerated in aits. 667-558, 
the following are also exempt from seizure : — 

Pay and pensions oHi persons belonging to the Army 
or to the l^avy, salaries of Public Officers ; con- 
tingent emoluments and fees due to ecdwriMlaw, 
and ministers of worship, by reason of their actual 
services and the income of their clerical endofnment, 
(tht salary of school teachflo) 028 C. C. F. 
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exempt his salary from seixure un der that 
article. Lafrieavn d: VUlmeuve, 4 K N. 54, 
a C, 1881. 

XL PbNALTT fob SBFUBIKe TO TBAOH. 

89. The &ther of a pupil of the Jacques- 
Cartier School will not be liable to repay the 
amount of a bursary granted to his son, un- 
less it be shown that the son was put in 
default and refused to teach. Principal de 
VEeole Normal Jacques-Cartier dt Poissant, 
6 L. N. 132. & Same & Pelland, 6 L. N. 133, 
S. C. 1883. 

in. Salasibs op bxbmpt fbom sbizubb. ' 

90. Defendant was a teacher in the employ 
of the Protestant Board of School Commis- 
sioners of Montreal. His salary being seised 
under a judgment, he claimed exemption 
under 628 C. C. P. Held, that the provisions 
of 38 Vic. Cap. 12, which subject a portion of 
the salaries of public employees to seizure, 
do not apply to the salary of school teachers 
under the control of the Boards of School 
Commissioners, and that under C. C. P. 628 
their salary is exempt from seizure. Lovejoy 
A CampbeU, 7 L. N. 397 A M. L. R 1 S. C. 
77, 1884. 



SCHOOLS. 

I. Taxation or. 

91. A house situated on the same lot of land 
as Morin's College to which it belonged, and 
occupied as a lodging house by two of the 
professors of the College was held to be ex- 
empt from Municipal Taxes, as being em- 
ployed for the purposes of education, 
although a part of the salary of the professors 
was retained by the College, as rent to the said 
dwelling house. City of Quebec & MorixCe 
College, 11 R. L. 335, Rec. Ct. 1880. 

92. A school for the education of young 
ladies, kept by private persons and notimder 
public control is not an " educational institu- 
tion" within the terms of ^ 41 Vic. Cap. 6 
Sec. 26 (1^ exempting such institutions from 
municipal taxation. City of Montreal ds 
WylU, 7 L. N. 26 A 27 L. C. J. 316, S. C. 1883, 
A 8 L. N. 135. Q. B. 1885. (2) 



[1] Sec. 77 of cap. 15 of the C. S. L. G. is amend- 
ed by adding after S. S. 2 the following provi- 
nona ; 8. Every educational iustitution receiving no 
grant from the Corporation or mnnicipali^ in which 
they are situated, and the luid on which they are 
erected, and its aependendee^ shall be exempt from 
mnnidpal and school tazefl» whatever may m the 
act or charter ander which such taxes are mipoaed, 
notwithstanding all provisions to the oontraiy. Q. 
41 Vic. Cap. 6. 8. 26. 

[2] Revened in Supreme Court. 



SEDUCTION. 

SEAMEN. 
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I. Action for waobs, see MEBCHANT 
SHIPPING. 

n. Abtiolbs of, 9ee MERCHANT SHIP. 
PING. 



SECRETARY TREASURER. 

I. Of muxioipautt mitst drlivxb up bodes 

ON EXPIRATION OF HIS DUTISS UNDER PBNALTT 

8u MUNICIPAL CORPORATIONS. 



SECRETION. 



I. What is. 



93. Case of MoUon & Carter, [IL Dig. 141- 
62] reported in extenso 25 L. C. J. 65, Q. B 
1880. 

94. There is no distinction between '^secre- 
tion" and fraudulent preference," and where 
the defendant had, within three months of 
his insolvency, made over to another, stock 
which was still unpaid for. — Held to be secre- 
tion. Oault & Dussault, 4 L. N. 321 Q. B. 
1881. 

95. Attachment before judgment on the 
ground that the defendant intended to re- 
move to the United States and was secreting 
her effects. No proof of the first ground, and 
under the second it was proved that she had 
sold all her effects, moveables, Ac, some 
time before the attachment, for the sum of 
$2,000 which had been handed over to privi- 
leged creditors. The sale was a public one. 
Attachment quashed. LcUour & Brundle, 4 
L. N. 141, S. C., 1881. 

96. The defendant refused to deliver wood, 
according to contract, demanding a higher 
price th^ had been stipulated in a notarial 
agreement. Held, that this was not a secret- 
ing, and the capias issued against him was 
quashed without costs. Mantha A S^ruin, 6 
L. N. 12, S. C. 1882. 



SECURITY. 

I. Foe costs See COSTS. 

II. In appeal See APPEAL. 



SEDUCTION. 

I. Action en declaration. 

II. Damages for. 

m. LlABIUTT FOR. 

I. Action en declaration. 

97. In an action en declaration de pater- 
nity, where the defendant admitted the 
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eonnectioii with the mother, but assigned a 
date which would disprove his paternity of 
the child and there was no , evidence of im- 
proper conduct of the mother otherwise: 
that the Court would give weight to the 
declaration on oath that the defendant was 
the father. Absolute certainty in such cases 
is not required j it is sufficient to establish a 
strong probabibty that the defendant is the 
father. Denault <k BanvUUj 7 L. N. 149, S. C. 
1884. 

98. The plaintiff, tutor to a minor child, 
sued ^e defendant in declaration of the 
paiemiti and tor the maintenance of the 
child. The defendant pleaded a dSfenae en 
fait, and also the misconduct of the mother 
as well as a demurrer on the ground that he 
the defendant had not been given the 
alternative of taJting charge of the child. 
Held that neither the misconduct of the 
mother, nor the ground of the demurrer 
were an answer to the action, but that as a 
eommeneemeiii depreuve par icrit was want- 
ing and there was nothmg but a question 
put by the defendant in cross examination 
of a witness to let in parole evidence, that 
the proof was insufficient, and the action 
ought to have been dismissed. Turcoiie d: 
Naekiy 7 Q. L. R. 196, S. C. R. 1881. 

II. Damages for. 

99. Action of damages against the defend- 
ant for seduction and frais de geeine. The 
declaration set up that the plaintiff had lived 
wi^ the defendant and that he had taken 
advantage of her ignorance and inexperience 
by assuring her that there was no danger and 
promising to marry her should she become 
enceinte. In June, 1880, she gave birth to a 
child. Nevertheless, and without any further 
stipulation, she continued to live with him 
for three years and a half after conception. 
Heldj that she could only recover damages 
on the presumption of a promise of marriage, 
and the facts destroyed this presumption so 
that she could recover nothing beyond the 
/raU de gesine. Tureotie S Nctckl, 7 Q. L. R. 
230, S. C. R., 1881. 

III. Llabiutt for* 

100. An action en dSclaration de patemiti 
may be maintained where it is proved that 
the defendant had connection with the mo- 
ther at the time, though it also appear that 
the girl's conduct was loose and others were 
guilty with him. Lizotie ds DecheneaUj 6 L. N. 
L. N. 170, S. C. R., 1883. 



I. COUMUTATIOK. 

101. A hypothec given before the Seignorial 
Act of 1854, to pay to the Seigneur the con- 
stituted rent for the commutation of the lods 
et ventea is extinguished by the payment of 
the indemnity by the government to the 
Seigneur. Lalonde & Brunette, 12 R. L. 594, 
Q. B., 1866. 

II. Transfer of. , 

102. Sections 3 & 4 of 38 Vic, Ch. 20, of 
Quebec, which permits a seigniorial proprie- 
tor to sell and transfer the constituted rents 
representingthe cena etren tee, describing them 
by the name the Seigniory bears, includes 
also the right to hypothecate them, and a 
hypothec so constituted by the proprietor, 
since the coming into force of the cadastral 
plan, constitutes a valid hypothec on the con- 
stituted rents, these constituted rents being 
known to the public as representing a seign- 
iory. Pangman & PauzS, 12 R L* 440, S. C, 
1883. 



SfiPARATION DE BIENS. 
L Right op, see MARRIAGE. 



SfiPARATION DE CORPS. 
I. Grounds of, see MARRIAGE. 



SEPARATION DE PATRIMOINE- 
See PARTITION. 



SEIGNORIAL RIGHTS. 

I. COMMTTATIOK OF. 

IL Transfbr of. 



SEQUESTRATOR. 

I. Afpointmekt of sbqubstration. 

II. D CITIES of Sequestrator. 

III. Right to Sequestration after Re- 
moval of bxeoutor. 

I. Appointment of Sequestrator. 

103 Where a certain property .subject to 
mortgage, had been transferred oy deed of 
sale and the hypothecary creditor took action 
and obtained, during the progress of the 
action, the appointment ox a sequestrator 
to collect the rents, &c Held, in appeal, on 
a contestation concerning the rents, that the 
appointment of a sequestrator was uncalled 
for. Baylis ds Stanton, 27 L. C. J. 203 A 2 
Q. B. R, 350 Q. B., 1882. 

104. A sequestrator should not be appointed 
when one of the parties has title and is in 
possession ; and accordingly^ where the de- 
fendant was in possession of certain lots un- 
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der location tickete, and an action was brought 
to have it declared that the letters patent 
had been obtained by fraud, Ac, on applica- 
tion by the plaintiff for the appointment of 
a sequestrator pending the suit, Held, that 
it should be refused. MeOraken & Logue, 
6 L. N. 90, S. C. R., 1883. 

105. Beepondant applied to the Court to 
name a aSquesire under Art. 645 C. C. P. The 
Court, without expressing any opinion as to 
whether the Court of Queen's Bench, had 
jurisdiction to appoint a aSquestrej refused 
the application on the ground that the appli- 
cation had been made in the Court below, 
that the. application had been refused and 
that no appeal had been taken from that 
judgment, and further because the applicar 
tion might be renewed in the Court oelow. 
Dawson & McDonald, 6 L.N. 155, Q. B., 1883. 

II. DCTISS OP SsQUESnUTOR. 

106. A sequestrator appointed for the pro- 
perty of a succession is bound to render an 
account of his administration. This account 
must be sworn to and contain, under distinct 
heads, the receipts and expenses, and a bal- 
ance sheet, and must be accompanied by 
vouchers. Durocher A Lauzon^ 12 R L. 404, 
o. O., loo3« 

III. Right to SBqnBSTRi.TioN after removal 

OF EXECUTOR. 

107. Appeal from a judgment of the Super 
ior Court, removing appellant, as executor, 
owing to mal-administration. Per curiam. The 
respondent moves to have a sequestrator to the 
estate appointed. She relies entirely on the 
judgment of the Court below. The Court re- 
fused the respondent's petition. A sequestra- 
tor is only appointed on special cau8e.The judg- 
ment is not cause even if the Court of Appeals 
has original jiuisdiction in the matter, when 
the application is grounded on facts within 
the knowledge of the moving party, prior to 
the judgment of the Court below. Boss Ss 
Eossj 5 L. N. 134, & 2 Q. B. R. 349, Q. B. 1882. 



SERMENT JUDICIAIRE— 5c« 
PROCEDURE. 



SERVANT. 

I. DBaBBTiON OF, sct MASTER AND 8BR- 
VANT. 
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SERVITUDES. 

I. AOT OOKOBRNINO RBOISTRATION OF, S€€ Q. 

46 ViCT., Caf. 25. 



n. Action ooNoiBzniro. 
IIL MuRMrroTEV. 
IV. Rights of pabsaob. 

V. WATBROOURaBS. 

VI. What are. 



I. Action oonoernino. 



108. In a possessory action concerning a 
servitude, the plaintiff and defendant were 
mill owners. The plaintiff's mill was situated 
on a small river called la Rvoiire du Petit 
Moulin. That belonging to the defendant is 
on the river Port-Joli, in the same neighbour- 
hoodf as shown upon the plan filed in this 
cause, which is achnitted to be correct. Tlie 
water of the Riviire du Petit Motdin, being 
at certain seasons of the year insufficient for 
the working of the plaintiff's mill, the owner 
of that mill, more than thirty years ago, cut 
a canal from the river Fofb Joli, on whichthe 
defendant's mill is situated, to the Biciire du 
Petit Moulin, on which the plaintiff has his 
mill, which canal causes a considerable por- 
tion of the water of the river Port Joli to flow 
from that river and fall in the Biviire du 
Petit Moulin, at a point above the plaintiff's 
mill, thus taking from the river Port Joli, 
water absolutely required for the working of 
the defendant's mill, and furnishing a suffi- 
cient supply of water to the plaintiff's mill. 
In connection mth the said canal, and in 
order to make it effectual for the piu'pose for 
which it was constructed, a mill dam was, by 
the auteurs of the plaintiff, jplaced across the 
river Port Joli. The said null dam and a part 
of the said canal are situated on the property 
of the said defendant. In 1882 the defendant 
cut a 8aign4€j a ditch or trench, on his own 
land, from a point on the said river Port Joli, 
above the said dam to a point below it The 
saian^e or trench so cut was intended to have 
and has the effect of rendering the dam. 
comparatively inoperative, of preventing the 
water of the nver Port Joli from being turned 
into the Biv'iire du Petit Moulin, and of 
the flow in its natural course, towards the 
defendant's mill ; the reshlt, as the defendant 
says in his factum, was : d son tour le moulin 
du demandeur cessa de toumer, et comme con- 
siquence, la pr€senie tiction/ut intentSe eontre 
le dSfendeur, The contention of the defendant 
is : que dans notre droit, en matiitre de servi- 
tude, on ne peut agir qu'au pdtitoire, and 
towards the close of his factum, he says : En 
risunUpas daction possessoire en matiire de 
servitudes, — Held that where the plaintifl pro> 
duces certain titles, in support of his posses- 
sion of a servitude, which titles, however, had 
not been pleaded, and were objected to. — 
Held that such oojection would be fatal if 
the action were a petitory action, or in the 
nature of a petitory action, because in such a 
case the action would be founded on the title, 
but the present case being founded, not on 
the titles, but on the possession, the titles 
were produced merely to characteriie t^e 
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pOBBesskm which has always been allowed in 
this diatriet, and that the possessor of a ser- 
▼itude, who is disturbed in his possession, 
may proceed by possessory action against the 
disturbing party. Belangtr vs. Dupont, 10 
Q. L. R. 221, S. C. R. 1884. 

III. MCTR MITOYBK. 

109. The provisions of Article 520, C. C, 
[1] concerning division walls applies to 
dwellingSi and a proprietor who is obliged to 
construct such a wall between him and his 
neighbour is not bound to any other forma- 
lity but a simple notification, but he is bound 
to replace the premises^on the completion of 
the mil, in the same condition in which they 
were before he commenced to build and is 
responsible for any damages he may have 
caused whilst doing so. MassS <t Leclere, 12 
R. L. 557, S. C, 1883. 

110. Action for the recovery of damages 
alleged to have been caused to the plaintiff 
by the demolition of a wall separating the 
properties of the parties. The detendant, by 
a first plea, denied the plaintiff's right of ac- 
tion, on the ground that her possession was 
that of a tenant, and not of a proprietor. 
This plea was held to be imfounded. By a 
second plea the defendant offered $30 da- 
mages. The evidence showed that the wall 
was entirely constructed on the property of 
the defendant, and at a distance of five feet 
from the line of plaintiff's property. This 
proof was illegal, seeing the issue that had 
been raised by the plea ; but the defendant 
moved at the final hearing to be allowed to 
amend his plea, and make it conform to the 
proof, and this would be granted, but he 
would have to pay a considerable amount of 
costs. Judgment for $30 and costs up to 
filing of plea, and action dismissed as to the 
balance, — ^the defendant to pay all costs on 
his side from the same time. Lyman ic 
Muilin, S. C, 1883. 

111. Where it was shown that one of the 
parties to a cross demand had made a recess 
in the thickness of a mitoyen wall between 
his premises and those of the other party and 
this without the consent of the other party 
or in de&ult thereof, and not the refusal of 
the appellants so to consent without causing 
to be settled by experts the necessary means 
to prevent the new works from being inju^ 
riouB to the rights of others. — Held that he 
was bound to restore the wall to its original 



[1] Every person may oblige his nei^bonr in in- 
corporated cities and towns, to contribute to the 
building and repair of the fence-wall separating 
their hoases, yards and gardens situated in the said 
cities and towi^s, to a height of ten feet from the 
groond or the level of tne street,* ineludiug the 
copinff and to a thicknp^a of 18 in., each of the 
neighooars being obliged to tumish 9 in. of ground 
saying that he for whom such thickness is not suffi- 
cient may add to it, at his own cost and on his com- 
poond stall. 



condition. Stephens & Walker, 6 L. N. 286, 
Q. B., 1883. 

1 12. In another case the parties owned ad- 
joining properties and the respondant pre- 
tended that the appellant's house was con- 
structed so as to rest upon a gable wall of 
respondant's building and he asked for the 
demolition of the wall unless the appellant 
paid half the value of the gable. Action dis- 
missed on the ground that the plaintiff^s wall 
was not mitoyen. Quinn A LeduCf 6 L. N. 
287, Q. B., 1883. 

IV. Right of passage. 

113. The owner of a property has the right 
of passage over and partial use of his nei^- 
bor's property to repair the wall of his house 
adjoining the other property without pre- 
viously indemnifying his neighbor for the pro- 
bable damages which he may cause in so doing. 
La Societe de Ckmstruction Canadienne de 
MoutrM & Lebrun, 26 L. C. J. 143, S. C. R., 
1881. 

1 14. Per curiam. — A Taction n6gatoire qui 
lui conteste un droit de passage sur Timmeu- 
ble du demandeur, contigu au sien, le d6- 
fendeur plaida que sa propriety est enclavee j 
que ses auteurs et lui ont exerce un droit de 
passage chez le demandeur pour Texploita- 
tion de leur propri^t^, depuis au-dela de 30 
ans, et que la servitude de passage lui est 
ainsiacquise par prescription; quele chemin 
qui a servi au dit passage a et6 trac6 en com- 
mun il y a au-dela de 40 ans, par sea auteurs 
et par ceux du demandeur ; qu'il sert de sor- 
tie a plusieurs autres proprietaires, et qu'il 
est devenu chemin public par I'usage cons- 
tant que le public en a fait depuis de longues 
annees. — Jug6: Que sous notre droit, la ser- 
vitude de passage en cas d'enclave devient 
une exception & la maxime nulU servitude 
sans Hire et ne pent pas encourirla prescrip- 
tion. Bay & Beaulieu, 9 Q. L. R. 97, S. C. 
1883. 

115. Que si le propria taire d^un fonds en- 
clave n'a pas exig6 en justice et obtenu par 
titre le droit au passage I'usage qu'il a fait d*un 
chemin de passsage chez son voisin est repu- 
te pr6caire, de tolerance, et ne pent ciier 
aucun droit. 76. 

116. Que ai I'enolave n'existe que par le 
fait des auteurs du propriStaire enclave, le 
passage doit 6tre pris de preference sur la 
propria te d^tachSe par leur acte de I'inmieu- 
ble maintenant enclav6, 4 moins que ce pas- 
sage ne necessite des depenses hors de pro- 
portion avec la valeur du dit inuneuble. i&. 

117. Action nSgaioire to close a road or 
passage leading to the highway from defend- 
ant's land across that of plaintiff. Held, that 
the right of passage in favor of an enclave is 
based upon necessity not convenience, and 
ceases de piano with the necessity where no 
indemnity has been paid. ( 1 ) Wilder S Sundf 
berg, 7 L. N. 52, S. C, 1884. 



I (I) In appeal. 
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118. And if under our law the right of pus- 
sage for an enclave may be perfected by 
prescription the property must be enclosed 
during the whole time necessary to acquire 
prescription, and if it ceases to be so enclosed 
prescription ceases to run. lb. 

119. And the passage in dispute having 
been habitually closed at its ends by gates 
and bars and divided off from the remaining 
land nor fenced on either side, and travelled 
only by the mere tolerance of the owner, has 
not become a public municipal road under 
the provisions of 18 Vic. cap. 100, sec. 41, ss. 
9. lb. 

V. WaTBR COUBSES. 

120. Le defendeur en cette cause est pro- 
pri^taire d'un moulin 4 £Euine & Ste. Rose, et 
a construit une chauss6e sur la riviere de 
cette locality pour se procurer un pouvoir 
d'eau qui fait mouvoir ce moulin. Lie deman- 
deur, de son c6t6, est proprietaire de deux 
terres situees sur le bord de la rividre, Tune 
a environ deux nulles, et I'autre a trois milles 
de la chauss^e en question, faction est en 
dommages causes par la submersion de ses 
terres et pour faire demolir cette chauss^e. 
£xpert8 were appointed. Labelle ds Limoges, 
7 L. N. 294, 8. C, 1878. 

121. Plamtiff, proprietor of several lots of 
land on the borders of the River Chaudi^re, 
claimed from defendants damages to the 
amount of f 3,500 for loss of land occasioned 
by the construction of a dam in connection 
with their mill on said river, and the inunda- 
tion and submersion of their property in con- 
sequence : and also because defendants had 
driven piles and erected quays on the land 
so submerged and had placed booms there to 
enclose their timber, and in fact, had con- 
verted the property to their own use and 
occupied it since about March, 1878. One of 
the defendants sued in her own name, and as 
having been commune en biens with ner late 
husband, and as tutrix to her children, pleaded 
a defense en droit and an exception, and to 
the special answer in law of plaintili a special 
replication. By her defense en droit she set 
up, she pleaded prescription of two years as 
for a quasi-d^it ; and also that the mode of 
procedure in such cases provided by chap. 51 
of the C. S. L. C, excluded the ordinary 
action which plaintiff had adopted. Held, 
following Jean d: Gauthier, (1) that as the 
construction of the dam was neither an 
offense nor a quasi-offense, that the pre- 
scription of two years did not apply, nor was 
the procedure provided by the statute re- 
fered to, exclusive of plaintiff's- recourse by 
common law. Breakey & Carter, 7 Q. L. R. 
286, S. C, 1881. 

122. And held also, that the person who 
had constructed the dam was not discharged 
frcm. liability by the subsequent sale of the 
milL lb. 



123. Action of damages by the proprietor 
of a flour mill, which had been in existence for 
a number of years on the Riviere G-iaseon, 
against the defendant who owned a property 
higher up, and who had quite recently con- 
structed a dam for another flour milL The 
phuntifi' complained that the defendant had 
stopped the course of the water, by which 
means he was deprived of the use of it and 
had suffered damage. Plea that defendant 
was acting within his rights under 503 C. C. (1) 
Held, maintaining the action, that he could 
only use the water so as not to interfere with 
the rights of the plaintiff. Froulx S Trem- 
blay, 7 Q. L. R. 353, S. C. EL, 1881. 

I'M. Action in demolition of a dam built 
by the defendant below the plaintiff^s pro- 
perty by which the flow of water was obs- 
tructed, and for damages. Held, reversing 
the judgment of the Queen's Bench, [2] that 
where a person complains that the flow of 
water in a stream, passing through his land, 
has been obstructed by the act of the owner 
of the lower land, and the issue is raised that 
the plaintiff, by his own works, has altered the 
natural course of the stream, it is for him to 
prove, in order to make out a case entitling 
him to relief that the servitude as it existed 
previous to the changes made by himself^ 
that is the natural and established flow, has 
been interfered with by the lower proprietor. 
Frichette dt La Cie Man., de St-Hyaeinihe, 7 
L. N. 34, ft 28 L. C. J. 202, P. C. 1883. 

125. in another case, the action was insti- 
tuted for the recovery of $2,000 damages^ 
alleged to have been suffered by the plaintiff' 
by reason of the damming up of a creek, 
tributary of the North River, traversing 
plaintiff's property during the years 1871 and 
1873. The plaintiff alleged that for the pur- 
pose of driving the sawlogs to defendant's 
mill on the River Nation through the branches 
thereof, he, defendant had erected a dam on 
the west branch of the creek above plaintiflfa 
farm, and one at a lake in lot No. 17, five 
miles above said farm and another dam about 
3} miles above the latter dam : also another 
below the plaintiff^s fann in tne 5th Range 
of the township of Lochabar -, that the cons- 
truction of these dams caused the water to 
overflow the flats on phuntiff's property, 
depriving himself the use of 90 acres for 
farming purposes. The plaintiff alleged spe- 
cially that the creek in question, where it fiuls 



(1) II Dig. 703.i;»8. 



(1) He, whose land bordeis ona numing stream, 
not formiiig part of the public domain, may make 
use of it as it passes, for the utility of his land, bat 
in such manner as not to prevent the exercise at the 
same right by those to whom it belongs, saving the 
provisions contained in Cap. 61 of the 0. S. L. C., 
or other special enactments. He, whose land is 
croesed by such stream, may use it within the whole 
space of its course through the property, but subject 
to the obligation of allowing it to take its usoal 
course, where it leaves his land. 508 C. C. 

[2] 5 L. N. 187 & 1 Q. B. &. 378. 
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through his farm, is not a navigable or even 
a floatable stream, and that the water and the 
bed of the stream belong to him as his pro- 
perty. Plea inter alia, that by law, plaintiff 
ooald not recover damages until they were 
established and ascertain, under cap. 51 C. S. 
L. C, that the plaintiff never caUed upon 
defendant to ascert^un the damages accord- 
ing to the provisions of the Act Judgment 
difflnissing this plea confirmed. Mac QiUivray 
A McLaren, 5 L. N. 199, S. C. R. 1881. 

126. Action of damages for the flooding of 
the plaintiffs land during the harvest time by 
the overflow of the river on which both the 
land of the plaintiff and the land of the 
defendant were situated. Plaintiff alleged 
that the. overflow was caused by CKsts of 
defendant who was situated further down the 
stream. For want of proof of the cause of the 
overflow, action dismissed in appeal. PauUt 
A Ouhfremont, T, L. N. 308, Q. B. 1884. 

127. The plaintiff complained that the 
defendant, by the making of a trench or 
drain, had changed the course of a rivulet or 
stream, passing through his property, so as 
to cause it to pass through the limd of the 
plaintiff, where it never passed before, and to 
the serious injury of the plaintiff. Hetd, that 
such diversion of the water course, consti- 
tuted an illegal servitude on the plaintiff's 
property. McGuire & Donovan, 10 Q. L. R. 
267, S. C. 1884. 

VI, What arb. 

128. By deed of partition, of 181 1, between 
the proprietors of a seigniory, it was agreed 
that the co-partitioners should not erect for 
their own profit any grist or saw null on their 
respective portions, within a league of the 
mill then existing on the seigniory. By deed of 
sale in 1850, a piece of land forming part of 
the same seigniory was sold by the represen- 
tatives of one of the co-partitioners, with a 
stipulation that the purchasers and their 
representatives should never build nor per 
mi t to be built any flour mill or grist mill, 
whether such mill were operated by water, 
steam or any other motive power. In an 
action brought to compel the respondant to 

demolish a grist mill Held, that the deed of 

1811, created a reciprocal servitude in favor 
of each portion of the seigniory divided by 
the deed of partition, but, if this servitude was 
in its nature, a seigniorial servitude, it was 
abolished by the Seigniorial Act of 1854, 
whether the servitude be considered as a 
principal right or as an accessory of the right 
of hanaXiU. Mondelet A Roy, 7 L. N. 352, 
Q. B. & M. L. R 1 Q. B. 9, 1882. 

129. And that if the servitude was not 
seigniorial, it was constituted in favor of a 
seigniory, and it disappeared bv the conces- 
sion of &e real estate in favor of which it was 
created. lb. 

130. And that the deed of sale of 1850 did 
not create a real servitude, but only a per- 
sonal obligation, inasmuch as no heritage do- 
minant was mentioned therein. lb. 



131. And, that the existence of a h&itage 
dominant not mentioned in the deed cannot 
be proved by verbal evidence. lb. 
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1. Protbotion op. 

Her Majesty by aud with the advice and consent 
of the Legislature of Quebec enacts as follows : 

Pablic lands, hereafter granted to bond /Sd« settlers 
by instnunents in the form of location tioketo, licen- 
ses of occupation, or certificates of sale, or other 
titles of a similar nature or to the same effect, in vir- 
tue of the provisions of the Act. 82 Vict. Gap. 11, 
respecting the sale and management of Public Lands 
ana the amendments thereto, and according to the 
orders in Ckmncil and regulations passed in virtue of 
the said act, shidl not, so long as letters patent are 
not issued therefor, be pledged or hypothecated by 
judgment or otherwise ; nor be liable to seizure or 
execution for any debt whatsoever, except for the 

Jrioe of such lands, notwithstanding arts. 1980 & 
981 of the 0. C. and arts. 558 & 554 of the C. C. P. 
Nevertheless such right of exemption firom seizure 
and execution shall not extend beyond five years 
from the date of the location ticket, license of occu- 
pation, certificate of sale or other similar title as 
aforesaid. Q. 45 Vict. Cap. 12. Sec. 1. 

2. Every grantee of public lands in this province 
who shall have acquired the same, since the passing 
of this act bv location ticket, license of occupation, 
certificate of sale or other similar title, issued 
in his name or in the name of another per- 
son of whom he has become the grantee, assi- 
gnee, or legal representative, may during the three 
months next, after issue of his letters patent, select 
a certain number of acres of such land not exceeding 
one hundred, as his homestead ; and so soon as he 
shall have made a solemn declaration of such selec- 
tion in the form of schedule A to this act, and that 
such declaration shall have been acknowledged, in 
accordance with the provisions of the act of the 
Parliament of the Dominion of Canada 87 Vict. C. 
87 before a justice of the peace and shall have been 
enregistered, within the delay of three months next 
after the issue of the letters patent, in the registiy 
office for the registration division of the place where 
such property is situated, the land, so selected as a 
homestead, with the buildings and appurtenaaces 
thereon erected, and so long as they shall remain in 
the possession of such grantee, or m the possession 
of his widow and children, his heirs, legatees or do- 
nees, as the rights, title and interrat the^ may have 
therein, shall notwithstanding the provisions of arts 
1980 k 1981 of the C. C. & Arts. 553 k 554 of the 
C. C. P., be exempt from seizure and execution 
during the 15 years next after the date of the enre- 
fristrauon of such declaration, for the pimnent of 
debts which they may have contracted either before 
or during such period, unless it be for the price of 
such lands or for the extinction of the lawful charges 
and hypothecs for which they may have themselves 
have pledged the property after the issue of such 
letters patent. Upon receipt of such declaration and 
upon payment of a iiBe of^ fifty cents, the registrar 
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shall be obliged to register sach deolantion and to 
furnish, npon payment of a similar fee of fifty cents, 
to the gnntee or his representative, as aforesaid, a 
certificate in accordance with schedule B, to this act, 
which certificate shall be valid before all Coorts of 
justice in this province. 

8. Without prejudice to the art. 556 and following, 
of the C. C. P. the moveables and effects herem 
after enumerated whether thejr be in the possession 
of a bond fids settler, as described in section 1 of 
this Act. or in the possession of his widow or chil- 
dren, his heirs, legatees or donees, shall be exempt 
from seizure and execution for any debt whatever, 
afterthe date of the granting of such lands and during 
15 yean from the issuing of the letten patent, to 
wit * 

1. The beds, bedding and bedsteads in ordinary 
use byhis family. 

2. The necessary and ordinaiy wearing appairel of 
himself and his fiunily. 

8. One stove and pipes, one crane and its appen- 
dages one pair of andirons, one set of cookine uten- 
silSy one pair of tongs and a shovel, one table, six 
chairs, six knives, six spoons, six forks, six plates, 
six tea cups, six saucen^ one sugar basin, one milk 
jug, one tea pot, all spinning wheela and weaving 
looms in domestic use, one axe, one saw, one gun, 
six traps, and such fishing nets and seines as are 
in common use and 10 volumes of books ; 

4. All necessary fuel, meat, fish, flour and vegeta- 
bles sufficient for him and his family for three 
months ; 

6. Two horses or two draught oxen, four cows, 
six sheeps, four pigs, eight hundred bundles of hay, 
other forage necessary for the support of these ani- 
mals during the winter and provtuder sufficient to 
fatten one pig and to maintain three during the 
winter. 

6. Vehicles and other implements of agriculture ; 

The debtor may select the aboves chattels from 
any larger number of the said kind. 

Nevertheless the chattels mentioned in such sec- 
tions 3, 4, 5 & 6 shcdl not be exempted from seizure 
and execution for the purchase price thereof. 

4. If a settler has occupied a lot on Crown lands 
for more than five years before letters patent are is- 
sued, any excess over such five years shall be de- 
ducted ttom the fifteen years* exemption mentioned 
in the preceding section . 

6. Nothing m the present Act, shall be inter- 
preted as exempting a lot on crown lands, occupied 
under a location ticket, from the payment of the 
municipal and school taxes, and assessments for 
church purposes, now due or which may hereafter 
become due Uiereupon . 

6. The acts of this Province. 31 Vic, Cap. 20, 32 
Vic. Cap 13, are hereby repealed ; but the repeal of 
tiiese acts shall not have the effect of again putting 
into force the provisions of the law which they them- 
selves repeal, nor have the effect of invalidating the 
acts legally performed and so repealed. 

All the provisions of the acts mentioned in the 
present section, shall continue to apply to public 
uinds, conceded or granted to hmtd /ide settlers, before 
the passing of this act, and so long as such conces- 
aons or grants, shall not have been cancelled ac- 
cording tolaw. 

:;; 7. This act shall apply to fishermen who are also 
settlers and shall come into force on the day of its 
sanction. 
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SETOFF— See COMPENSATION. 



SHABES. 
I. Subscription foe, see COMPANIES. 



SHARBHOLDKES. 

1. LiABiuTY OF, see COMPANIES. 



SHERIFF'S SALB-^ce SALE judicial. 



SHERIFFS. 

I. SUBBTIES OF. 

132. In an action against the Sheriff' of the 
District of Rimouaki and his sureties. — Held 
that the sureties furnished by a Sheriflf, under 
cap. 92, Cons. Stat L. Canada, cannot plead 
the nullity of their bond, because it has not 
been made in duplicate, nor because it has 
been received by the prothonotary in the 
absence of the Judge, nor because no notice 
of it has been given to the Attorney General, 
nor because the sureties had not made oath 
as to their solvency, and that such bond is 
not given on behalf of Her Majesty the Queen, 
but for the benefit of any person who requires 
to make use of it. Laurent A Blais, 11 R- L. 
272, Q. B. 18S1. 



SEWING MACHINES— ^e?c PIANOS. 



SHIP AGENTS. 
I. Not liable to a tax imposed on bboker.^ 

AND commission MBBOBANTS. 

133. In three cases, the plaintiffs sued to reco 
ver $50 levied on them by the City of Mont 
real, under a by-law imposing a tax on brokers, 
money lenders and commission merchants 
and which they had paid under protest. The 
plaintiffs were ship agents, and in two of the 
cases, were part owners of the vessels of which 
they were agents- — Held that the question 
was governed by the Arts, of the Code 1735 
& 1736, defining brokers and commission 
merchants, and that as the plaintiffs did not 
come within that definition, they were not 
liable to the tax and had a right to recover. 
Thompson & City of Montreal, Shaw S City 
of Montreal and Sidey & City of Montreal, 
4 L. N,327,C.C. 1881. 



SHIPPING— Sec MERCHANT 
SHIPPING. 
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SHIPWRECKS. 
I. Act BBSPBOTiNOy see C. 47 Vict., oat, 42. 



SHORTHAND— 5e£? STENa 
GRAPHERS. 



SHORTLY. 

I. Meaning of tbrm in oontragt for goods 
TO ARBiYB, eee SALE, deliyert. 



SIDEWALKS. 

I. AssESSME^'Ts FOR, See MUNICIPAL COR- 
PORATIONS. 



SIGNATURE. 



L By cross. 



134. A receipt signed with a cross before 
two witnesses is good and may be proved by 
the witnesses, even though one of them signed 
with a cross. Querret £ Bemardy 1 Q. B. R. 
69, Q. B. 1880. 



SIGNIFICATION— Sctf PROCEDURE, 

SERVICE. 



SLANDER— iSffg LIBEL, &c. 



SOClfiTE— 5<Je PARTNERSHIP. 



SOCIETE DE CONSTRUCTION— 56C 
BUILDING SOCIETIES. 



SOLICITORS— 5e« ATTORNEYS. 



SPECIAL ASSESSMENT. 

I, Proceeding against, see MUNICIPAL 
CORPORATIONS. 



SPEQAL REPLICATION. 

I. Cannot be filed without permission of 
TBB Court, see PLEADING. 



SPEEDY TRIAL— .9(?« CRIMINAL 

LAW. 



SQUATTERS. 

I. RiFHTS OF. 

135. J. P. represented by the plaintiffs, by 
a deed bearing date the 15th March, 1871, and 
registered the 2nd February, 1874, sold to 
one R. a certain lot of 100 acres, at $2 per 
acre. R., after making some trifling improve- 
ments, abandoned the land some four or five 
years ago, and the defendant, without any 
title whatever, took possession of one half of 
it, and erected upon that half a house 
and cleared about 18 acres. — Held that a 
squatter entering upon lands with a know- 
ledge that he has no right to do so, and with- 
out making proper enquiries as to the real 
owner of such lands, will be held to have been 
in bad faith and has no clum against the pro- 
prietor, nor lany lien upon such lands, for the 
improvements he has made thereon, during 
his occupency with his own materials. Galar- 
neauetalvs, Chriiien, 10 Q. L. R. 83, 6. C. R. 
1884. 



STAMPS. 

L On Exhibits, see LEGISLATIVE AU- 
THORITY. 
II. On Procedure, see PROCEDURE. 



STATUS— 5tftf CIVIL STATUS. 



STATUTE OF FRAUDS. 

I. Admission op Parole Evidence under, 
see EVIDENCE parole. 



STATUTES. 

I. Constitutionality of, see ACTS OF PAR- 
LIAMENT. 

II. Procedure to set aside, see PROCE- 
DURE. 



STEAMBOATS. 

I. Aot respecting, see C. 44 Vic, Cap. 21. 

II. Inspection Fees, C. 45 Vie, Cap. 46 : 
C. 47 Vic, Cap. 20 ; C. 4849 Via, Cap. 76. 
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STBNOGBAPHBBS. 

I. Rboulations with reoasd to, see PRO- 
CEDURE, Proof and Hearing. 



STOCKS— 5«« SHARES. 



STONE. 



I. MsASURBMBNT OF, sce WEIGHTS AND 
MEASURES. 



STREAMS. 

I. DA3IAOB8 CAUSED BT, set SERVFTUDESi 
Water Coursbs. 



STREET RAILWAY. 

1. Liability of, see MONTREAL CITY 
PASENGER RAILWAY. 



STREET -Sc<? MUNICIPAL CORPOR- 
ATIONS. 

I. Obstruotion of. 

136. The plaintiff who owned a large pro- 
pertyjOn the comer of Grant and Pnnce 
Edouard Btreets, in the City of Quebec, 
complained that, in 1875, the Q. M. 0. & O. 
Railway had run their line through Prince 
Edward street, which was only 26 feet wide, 
and that the defendant, the Corporation of 
the City, had allowed them to do tnis. instead 
of maintiuning the street clear ana free of 
obstacles as tney were by law bound to do. 
That the line of railway complained of passed 
within 5 feet 9 inches of the sidewalk on 
plaintiff's side, and immediately in front of 
nis property, and had thereby rendered access 
to his houses in carriages or vehicles impos- 
sible. That the line of railway in question 
was being used daily, and that the danger 
caused by the movement of the engines and 
cars, the noise they made, the snow and ice 
which in winter time they piled up on the 
side of the street, the smoke, vapor and 
sparks emitted by the locomotives, all rend- 
ered the plaintiff's houses uninhabitable at a 
loss to the plaintiff of $10,000, or a rental of 
$1,200 per year. Plea that the road in Ques- 
tion was constructed by the authority of the 
Legislature, which fixed its eastern limit in 
the City of Quebec and gave it the right to 
have, and imposed upon the City the duty to 
furnish it, a passage through the City to said 
eastern limit. That the work was done with 
all the care possible and that more than six 



months had elapsed since the cons^ructiaii 
of the roady whereby the plaintiff 's ri^^t of 
action was prescribed. JTieZeL that tiie Act 
16 Vic, Cap. 100, on which the defendants 
relied, did not authorize the construction of 
the railway in the streets of the City of Que- 
bec, but merely gave to the Corporation of 
the City authcnity to pass a by-law to thmt 
effect and to regulate the manner in whick 
it should be carried out, which the Corpcn-ar 
tion had not done, and in permitting the said 
railway to be carried through the streets of 
Quebec, otherwise than as authorized by the 
said Act. the Corporation had acted illegally 
and haa rendered themselves jointly and 
severally liable with the railway ror the dam- 
age caused thereby. Benaud i La Corpora- 
tion de QuibeCf 8 4 L. R- 102, 8. C, 1881. 

137. And the allegation in the declaration 
*' que le passage constant des loeomotvots et 
dcs wagons dans la rue prU des maisons les 
rend inhabitahUs" and also, '^ que Us loge* 
ments sont en outre dUSrioris par suite de ce 
que ei-haut dit " was a sufficient allegation of 
the damage caused to the houses by the pas- 
sage of the locomotives and waggons. lb. 

138. And as the damage was continuing 
and permanent, no prescription could be 
invoked until after it had ceased. lb. 

139. And the special recourse for damage 
or indemnity provided by 29 Vic, Cap. 57, 
Sec. 35, S. S, 4 to 15, was only for cases where 
the demand for indemnity arose from legal 
and authorized acts, and not from illegal and 
unauthorized ones. lb. 



STRIKES. 

I. Eftibot of on contracts, see CONTRACTS, 
Interpretation of. 



SUB LEASE— 5^6 LESSOR & LESSEE 



SUBROGATION. 

L Of payment, see OBLIGATIONS, PAY 
MENT. 



SUBSCRIPTION. 
I. To COMPANIES, see COMPANIES. 



23. 



SUBSIDIES. 
1. To CERTAIN RAILWAYS, tee Q. 45 Vic. Cap 



SUBPCENAS-Sce PROCEDURE. 
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SUBSTITUTION. 



SUBSTITUTION, 
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SUBSTITUTION. 

I. DnOHABAI OF VRUSfBB. 
IL LlABILITT OF Gukyt. 

m. Liability of bubstitutbo profbbtt. 

IV. Of MOVBABUB fbopbbtt. 

V. POWBB8 OF OUBATOB. 

VI. POWBBS OF IK8TITUTB. 

Vn. Rbsiuation of. 
vm. Rights OF 0BBDIT0B8. 

IX. BlOHTS OF SUBSTITDTB. 

X. SbIZUBB OF 817BSTITUTBD FBOFISTT. 

XL What is. 

L BiSOHABOB OF TBUSTBB. 

140. Petition to be relieved as trustee to a 
substitution, created by contract of marriage, 
and to appoint a successor. The grounds of 
the petition were that the petitioner was 
about to leave the province and did not in- 
tend to permanently reside in Canada, and 
that consequently he would not be able to see 
to the due execution of the trust. Petitioner's 
attorney having declared he could find no 
authority to show that the Court had juris- 
diction it was ordered that nothing be taken 
by petition. Waleoi Exp., 8 Q. L. R 318, S. 
C, 1882. 

II. LlABILITT OF GBivi. 

141. The plaintiff proceeded to execute a 
judgment which he had obtained against the 
defendant personally, and the defendant in 
his quality of curator to the appeUs in a substi- 
tution^met him with an opposition djin dPannu- 
Utj on the ground that the property was substi- 
tuted, and that he, as curator to the children, 
had a right to prevent the sale. Held, con- 
firming the judgment which orderea the 
things to be sold, but maintained the right of 
the curator to the price under Art. 931 C. C. 
(1) 1Sru9t di Loan Clompawy S Frtuer, 5 L. N. 
219, S. C. R., 1882. 

in. LlABILITT OF SUBSTITUTBD PBOPBBTT. 

142. Plaintiff havLog a judgment against 
the defendants, minors, seised some shares of 
bank stock as belonging to them. Opposi- 
tion alleging a life interest and grevSe de mbs- 
HtuHan to ue children of the opposant liv- 
ing at the time of her decease. Beld to be a 
substitution and not to vest in the children 
until death of opposant. Main lev4e confirm- 
ed. Chester S OalL 4 L. N. 398, 8. C. R., 
1881. 



(1) Motesbla property ais well as immoveable 
maybe the sQ^eot or santitatioii. Unless oorpoieal 
meveaUes am sabjected to a difibrent disposition 
they most be pabficfy sold and their nrioe be invest- 
ed fiv the poxpoaes of the sobsttnitioii. Beady 
monej must also be invested in the same mamier. 
The mvestmeBt mnsfc in all cases he made in the 
name of the sabstitiitum. 081 0. C. 



'IV. Of movbablb pbopxbtt. 

143. Before the Code, substitution of move- 
able property was prohibited. Jtmhert k 
WaUh, 12 R. L. 334, S. C. 1883. 

V. PoWBBS OF CUBATOB. 

144. The curator to a substitution has not the 
right to demand, in his capacity as curator, 
the payment of capital, or interest or capital 
substituted. Moreau A Dorian, 12 R L. 380, 
8. C. 1883. ' ' 

VI. PoWBBS OF IKSTITUTB. 

145. Le grev6 de substitution pent 6tre 
autoris6 & toucher, sur les capitauz de la sub- 
stitution, le montant nScessaire pour £ure les 
grosses reparations, s'il n'est pas lui-mdmeen 
6tat de fa^re ces reparations. MeOiU d: Dee- 
riviiree, 12 R L. 649, S. C. 1884. 

vn. Rbsillltion of. 

146. Where a deed of donation creating a 
substitution was subject to conditions exceed- 
ing in value of the property — ffeld that it 
could be resiliated without the consent of the 

Earties substituted, as a substitution can only 
e created by gratuitous title. Beaulieu ^ 
Haywardy 10 Q. L. R. 275, 8. C. R. 1884. 

VIII. Rights of obboitobs. 

147. Where execution was issued on certain 
property substituted by will_ JET^ that pro- 
perly nothing ever remains suspended, 
therefore, the creditors of the parties substi- 
tuted coidd not seize and sell the property 
before the opening of the substitution. Chester 
& Gait, 12 R. L. 54, 8. C. 1881. 

IX. Rights of sitbstitutb. 

148. A substitute has a right to the fruits 
and revenues of the property substituted from 
the time of the death of an intennediate 
party, whose heirs and executors are bound 
to render an account Joubert d: Walsh, 12 
R. L. 334, 8. C. 1883. 

X. SbIZUBB of SUBSTITUTBD PBOPBBTT. 

149. Where moveable property subject to 
substitution is seized in the hands of the 
intermediary, at the instance of his creditore, 
and an 0]^position is made by the curator to 
the substitution, claiming distraction of the 
property, the Court wiU order that the proper- 
^ be sold, and the proceeds be deposited in 
Court in the name <n the substitution. Loan 
S Dq^osii Co, A Fraser, 12 R L. 421, 8. C. 
1882. ' 

XI. What is. 

150. In 1827, the appellant entered into a 
marriage contract^ mth J. R B., by vdiioh it 
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was stipulated that she was to receive the 
sum of £1000, as dower prefix to be taken out 
of any of their future property. The contract 
of marriage was subsequently registered and 
in 1870. the husband died intestate and with- 
out children. No heir appearing, the appellant 
caused a curator to be appointed to tne va- 
cant succession and proceeded against him 
for the amount of her dower under the mar- 
riage contract, and having obtained jud^ent, 
seized all the property m the possession of 
her late husband at his decease. The res- 
pondants filed opposition alleging that by her 
will the mother of J. R. B., ordered that aJl 
her children with the exception of F. B., 
were to share equally in her property } but 
that they were to have the enjoyment and 
usufruct during their life time, wnlch usufruct 
was to be inaaiHssablef while the property 
itself was to go to the heirs respectively of her 
said children in the same proportions as they 
would inherit the same by ia,w^^ffeld, that 
this did not create a legacy of the usufruct 
and of the nue propriiti^ but was in effect a 
substitution ^/idet eommisaairej in favor of the 
heirs of the children of the testatrix. Mortu- 
se & Baby J 7 Q. L. R. 163, Q. B. 1874. 

151. But held that this substitution not 
having been registered, was without effect to 
oppose the rights of third parties, and the ap- 
|>ellant could set up the absence of registra- 
tion in answer to the opposition. Ibid, 

152. And before the promulgation of the 
Civil Code, the dowager could u!ke her dower 
subsidiarily on all the substituted property, 
in default of other available property of her 
husband, and in the present case the dowager 
(the appellant) could take her dower to me 
exclusion of the heirs, even though the sub- 
stitution had been validly registered. Ibid. 

153. But in fact the respondants had not 
taken upon themselves the quality of heirs 
of the grev^j and were not in a position to 
claim the property in any case. Ibid 

154. To a seiziu-e of certain shares of bank 
stock, as belonging to the minor children of 
R. C, deceased, the mother of the children 
filed opposition on the ground that the stock 
belonged to her as grevS de substitution un- 
der her brother's will, which was as follows : 
'^ And all the rest, residue and remainder of 
my property Ac. I give, devise and be- 
queath in trust unto my trusty and esteemed 
Iriends, Messrs. W. A. merchant tailor & J. M., 
merchant grocer, desiring that they wilL as 
speedily as possible, after my deaUi, reauce 
the same into their possession, and when 
realized into cash that they shall invest the 
same in the purchase of real estate or bank 
or other stocks, as in their judgment may be 
most advantageous and pay the net annual 
revenue thereof unto my beloved sister 
Mary C, wife of the said J. M. G., du- 
ring her natural lifetime, quarterly or half 
yearly, as she may require the same upon her 
own receipt, which I hereby desire to be con- 
sidered sufiicient in the premises, and at her 
death to divide the capital of xny ^tate be- 



tween her children, issue of her manrlage witii 
the said J. M. G^ share and share alike, to 
whom I accordixigly bequeath the same ; but 
in the event of any of the said children 
being in minority at the time of their mo- 
ther's death, I desire that the share or the 
shares of l^e minor's shall be retained by my 
trustees until he, she or they shall have at- 
tained miMority. " — Held, that und^ Art 928 
C. C. (1) this created a substitution and the 
mother being greoSe with that substitution 
had a right to oppose the seizure. Chester A 
Qalt, 26 L. C. J. 138, S. C. R, 1881. 

155. A bequest in a will of'' the use, exnay- 
ment, usufruct and interest " during ue life- 
time of the legatee, the testatrix ^ve stfid 
bequeathed to ner legal heirs then uving, to 
be divided among them, according to law the 
freehold of all the saia property, did not 
create a substitution, and the legatee was a 
simple usufructuary, the right of property 
being in the heirs from the day of the death 
of the testatrix, and as such usufinictuaiy the 
legatee was bound to give security even if he 
weregrevS de substitution. Almour dk Ramsay^ 
26 L. C. J. 228, S. C. 1884. 

256. And the fact that one of the plaintifi^ 
was an undischarged insolvent, did not affect 
his right to bring such action. lb. 
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IV. Dbbts of. 

V. Invbntoey of. 
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viobs in connection with. 

VIII. IdABILITT of LbGATBB. 

IX. Rights of hbibs. 

X. SbTTLBMBNT of AOOOITNTS OF. 

XI. To joint lboagt. 

I. AOOBPTANOB of. 



157. A., who had a claim agdnst the in- 
solvent estate of Dr. B., purchaised a ri^t of 
redemption. Dr. B. had at the time of his 
death m a certain piece of land -, and in 
order that B., et oL^ [the respondents Dr. 
B*s children] who were perfectly solvent, 
should accept the succession of Dr. B., A. 
caused to be prepared a deed of assignment 
by a notary, of this right of redemption to R. 
et aL, who, a few days after the death of their 



(1) A substitatioii may exirt, althoogh the term 
nsafmct be used to expresB the rights of the Ina- 
tltate. In general the whole tenor of the act, and Uw 
intention which it sufficiently expresses aie oonsi- 
dered, nther than the oidinaiy aooeptation of puti- 
oolar words, in order to determine whether th«« is 
sdbatitatioa or not. 92S G. C. 
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father, had been induced for a sum of $50 to 
consent to exercise this right of redemption. 
The notary who prepared the deed without 
the knowledge of B. et aL, returned it to A., 
teUing him that he did not like to receive 
the deed because he believed that in signing 
it B. et aL made themselves heirs of Dr. B., 
and besides he believed that if B. et al. knew 
that in signing the deed they accepted the 
succession of their father, and were respon- 
sible for his debts, they would not sign. An- 
other notary residing at a distance was sent 
for by A., to whom he gave the deed as pre- 
parea, and the notaiy then went to the resid- 
ence of B. et ah, read the deed to the parties, 
and without any explanation whatever passea 
and executed the dee(} of cession, whereby 
B. et al, became responsible for the debts of 
their father. On being informed of the legal 
effect of their signature, B. et aL formally 
renounced to the succession of their &ther. 
Hiere was also evidence that B. et aL had 
done some conservatory acts and acts of 
administration for their mother, but it was 
not proved that in any of these transactions 
they had taken the quality of heirs. — Held, 
that the acceptance of an insolvent succes- 
sion is null and of no effect when it is the 
result of deceit and corrupt practices, artifices 
and fraud. That as A. in this case obtained 
the signatures of B. et aL to the deed in 
question by fraud, the latter should not be 
burthened with the debts of their insolvent 
&ther. Ayoite <k Boucher , 6 L. N. 26 ^ 3 
Q. B. R. 123, Q. B. 1882 <fe 9 S. C. Rep. 460, 
Su. Ct. 1883. 

II. Application op law with regard to. 

158. The 25th February, 1862, the son of 
the defendant was married, and by the con- 
tract of marriage, the defendant gave to the 
husband a gift of $200, and also a certain 
property with the stipulation ^' que les dits 
oiens seraient propres au ditfuiur ipoux et 
aux Hens de son c6t6j estoc et tigne. '^ Of the 
maniage was bom a daughter, the £a,ther 
died in 1863, and the mother remarried and 
had several children, half brothers and sis- 
ters of the defendant's granddaughter. The 
latter died 1878, leaving the defendant, her 
grandfikther, and her mother and brothers 
and sisters. The question was as to the ri^t 
of the defendant to recover the property 
given by him to his son on his marriage. If 
the granddaughter had died before the pro- 
mulgation of the Code, the defendant would 
undoubtedly have been entitled to receive 
back the property in virtue of the stipulation 
of propreSf and also if the succession opened 
since the Code should be governed by the 
former law. If on the contraiy, the succession 
Blu>uld be governed by the Code the defend- 
ant had no rights. Held, that there was no 
droit aeqiuU until the opening of the succes- 
sion and the law of the Code, therefore 
applied without question of retroactivity. 
Judgment for plaintiff confirmed. Robidoux 
is Upme^ 4 L. N. 70, & C. B. 1880. 



III. Bbitefit op inventory. 

Article 1328, of the Code of Civil Prooedure, is 
repealed and replaced by the following : 

1823. Benefit of Inventoiy is only granted on con- 
dition of rendering an account ana paying to such 
person as ma^ be entitled thereto^ wnatever monies, 
may be received, and the benificiair heir, shall if 
thereunto required, as provided by Art. 663 of the 
Civil Code, give secoriw to the amount, and in the 
manner fixed by the Court or Judge, Q. 48 Vict. 
Cap. 24. 

IV. Debts op. 

159. A usufructary by general title is bound 
to contribute with the proprietor, out of a 
sum of ready money received from the estate, 
to pay a debt of the estate which became due 
after the testator's death. Les ReHigieuses de 
VEdtd-JHeu & Nelson, 7 L. N. 84, S. C. R, 
1884. 

V. Inventory of. 

160. Action for an inventory and for an 
account. Fltdntiff was one of tne children of 
defendsmt by his late wife and as such alleged 
that he was entitled to a fourteenth of the 
property belonging to the community which 
existed between the defendant and his late 
wife. He also alleged that the defendant 
never made any inventory of the property 
belonging to the community, and that al- 
thou^ he was appointed and acted as the 
tutor of the plaintiff, that he never, as such 
tutor although often requested rendered any 
account to the plaintiff. The defendant 
pleaded Uiat in a former action brought 
against him by another of his children to 
which the present plaintiff was a party he 
was condemned to make an inventory, which 
was done, and a copy of which he produced. 
He also alleged that he had always been 
ready and wiUing to render an account based 
on such inventoiy. Plaintiff answered speci- 
ally that the inventory so made had never 
been judicially closed and also '' qu^aueune 
'' mention y estfaite du sertnent au^aurait du 
'' prtter le difendeur d la fin au dit imoen- 
'' tavre qu'il n^avaii rien ditoumi ni enlevS 
" des effets de la dite communautSdont U avait 
" toujours 6U en possessions^ The special 
answer also alleged that tiie defendant and 
the tutor and subtutor of the plaintiff plotted 
together, in the making of the said inventory, 
to cheat the plaintiff and deprive him of his 
property ; and ftirther that there were errors 
and omissions in the inventory to the amount 
of $264,214, and the plaintiff m consequence 
prayed that the defendant's exceptions and 
the inventory produced with it should be re- 
jected and set aside. Held, that the inventory 
was not null, for want of having been judici- 
ally closed, nor by reason of errors and omis- 
sions when there is no fraud nor dishonesty 
of any kind. Gingras S Oingras, 7 Q. L. R. 

1204^8. C, 1881. 
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VI. LUBILITT OF AflOXHDAirr DOVATBUR. 

161. Confirming judgment S. G. nnM>im^ 
oualy ( Vide 11. Dig. 714-167) Corse S Drumr 
mond, 4 L. N. 282, Q. B. 1881. 

VII. LlABIUTY OF HBIRS FOR NOTARUL 8BR- 
VICES IN COKNBCTION WITH. 

162. Action by a notary for professional 
services. It was brought against M. and her 
husband for services in settling the suoces- 
sion of J. M. There were three of the estate, 
and they wanted the succession arranged. 
Action by the notary whom they employed 
for that purpose. Held there was no sohda 
rity of indebtedness between the heirs for ^e 
value of such services. Champeau A Moquim^ 
6 L. N. 60, S. C, 1882. 

Vin. LlABIUTT OF LBOATEB. 

163. A universal donee or legatee in usufruct 
who has intermeddled with the property of 
an estate and succession, who has been sued 
as such jointly with the testamentary execu- 
tors of such estate, and against whom judg- 
ment is rendered in such capacity, becomes 
personally responsable for the debts of the 
estate and cannot^ under the law as it existed 
before the code, hberate himself by offering 
to render an account. Hudon & Fawchauid^ 
6 L. N. 109, S. C, 1883. 

164. Where by a clause in a will, the exe- 
cutors were directed by the testator to pay 
all his just debts and were idterwards sued 
on a mortgage granted by the testator on an 
immoveable bequeathed to particular legatees, 
the heirs protested the executors not to pay 
it but to call in the legatees of the property 
in question which was done. Heldy in Su- 
preme Court, reversing the judgment of the 
Queen's Bench, that the universal legatee 
was liable, where the burden was not express- 
ly thrown on the particular legatee by the 
terms of the will. (1^ ffarringian dt Corsej 9 
S. C. Rep. 412, Su. Ct, 1883. 

165. And in another case, Held — Que le 16- 
gataire particnlier en I'absence de demande 
de rMuction par les cr6anciers du testateur, 
n'est ni tenu, ni oblig6 au palementdes dettes 
de celui-ci, pas mdme de celles dues par hy- 
pothdques sur les immeubles 4 lui 16gu§8, et 
que le l^gataire universel est seul tenu et 
oblig§ au paiement des dites dettes. Penni- 
son & Fennisan, 9 Q. L. R. 122, Q. B., 1883. 

166. Et que le 16gataire particulier qui 
paye Thypotheque grevant Timmeuble qui lui 
a 6t6 ISgue, est subro^ de plein droit aux 
droits du cr6ancier qu'il a pay6. Ih, 



(1) A particular legatee who pays a hypotheoaiy 
debt for which he is not liable, in order to firee the 
immoveable bequeathed to mm, has his roooiine 
against those who take the succession, eaoh for his 
aSaxe^ with sabn^^;atioii in the same manner as any 
other person acquring nnder a particolar title. 74x, 
C, C. 



IX. RhIHTC OF BBIBt. 

167. When several presumptive heixB have 
been put in possession, on condition of fur- 
nishing security, if some of them refdse to 
furnish security those who do so will be alons 

filaoed in possession. Duroeher d: Lawumy 
2. R. K 403, 8. p., 1880. 

X. SbTTLBMBNT OF AOOOUlfTBOF. 

168. In the settlement of a auocessian 
arising from the death of a &ther and aon with- 
in a short time of one another, and the inter- 
pretation of various transactions they had 
with one another, several questions of proof 
decided. Frinoe ^ Qaguim. 2 Q. B. R 74, Q. 
B., 1881. 

XI. To JOINf LBOAOT. 

169. Where a legacy of an immoveable was 
made to husband and wife, together, by an 
ascendant of the wife and tne wue died 
shortly after the testator. — Held^ on action 
of an uncle of defendant, the husband, that 
the wife's share belonged to her husband by 
accession. Dubois A B&ueher, 9 Q. L. R. 1, 
S. C, 1883. 



SUFFEBING. 
I. Damaqbs fob mbhtai^ see DAMAOSS. 



SUMMARY TRIAL. 

I. JURISDIOTIOK UKDBR AOf FOB, 

170. The Recorder's Court has no jurisdic- 
tion to try a person charged with keeping a 
disorderly house under the Summaiy Trisl 
by consent Act. Lefebvre Ep,y 7 L. rT. 258, 
Q. B., 1884. 



SUMMONS See— WRIT OF 
SUMMONS. 



SUPERINTBNDANT. 

I. Of fubuo iNSTBUonoK, See COMMON 
SCHOOLS. 



SUPERIOR COURT. 

I. COVSTITUTION OF, SSe Q. 46 ViOT., Caf. U, 

Q. 47 VtoT., Cap. 7 4 Q. 48 Viot.^ Cap. 25. 
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SUPBB NON DOMINO. 

L SaLB BT SHBRIFFaBT AttDB AS HAVIKO BUN 
If ADB^ CM SALE JTTOIOIAL. 



SUPER NON POSSIDENTB. 

L OPFOaiTlOK OK OBOUND OF. 966 OPPOSI- 
TION. 



8UPKEME COUET. 
L Appbal to, see APPEAL. 



SURETYSHIP. 
L Bt MBAK8 or plbdgb. 

II. DtSOHABOB OF 8UBBTT. 
IIL DlSOUSSION. 

IV. EXTBNSION OF. 

V. iMPRIBOiniBNT OF JUDIDIAL SURBTIBS. 

VI. Judicial surbtibs. 

VII. Liability of Pbinoipal. 

Vm. LlABILITT OF SURBTT. 

IX. Of pbbson who hvtroduobs anothbr. 

X. Rights of Surbtt. 
ZL Tbbuination of. 

I. BT JfBANB of PLBDOB. 

17 L The pledge allowed to be deposited in 
lletfr of suretyship, under Art. 1963 of the 
CiTil Code (1) may consist of a hypothec on 
real property. Pangman A Pauzi, 27 L. C. J. 
147,8.0.1883. 

IL DiSGHAROB OF 8URBT7. 

11%, The defendant wm caution solidaire 
of one J. B. in fayor of the auieur of the plain- 
tiff for the repayment of $150 secured by 
hjrpothec on the propertyof J. B. the borrower, 
and action was taken against him for the 
recovery of the amount and five years' accrued 
intersat. Plea that the plaintiff had not 
renewed the registration of his hypothec, as 
required bv law, and the property being sold 
en iuetiee the plaintiff had lost his claim, which 
otherwise would have been paid. To this, the 
plaintiff replied specially that the notary had 
undertaken to attend to the renewal o£ the 
registration, but, led into error by the similar- 
ity of natmesi hsKl entered it against the wrong 
p ro p er ty , and that the defendant was as much 
m nuilt^ in not attending to the registration, as 
himself— JETeZd that as the defendant could 
notbesttbrogated in the rights of the plaintiff. 



(I) When a wnoa csnnot find aeouritv, he may 
injifatkarecfdeintit some toffioient pleoge. 1963 
C. C. 



through the &ult of the latter, that he was 
dischurged and the plaintifi' could not recover. 
retina d: Bemier, 7 Q. L. B. 310, S. 0. 1881. 

173. The discharge and subrogation of the 
plaintiff in the rights of a hypothecary cre- 
ditor, was held to discharge the defendant 
eoMtUm solidaire to the mortgage. Bilodeau 
A Giroux, 7 Q. L. R 73, S. 0. 1881. 

174. The City Bank accepted a letter of 
guarantee from two gentlemen who thereby 
bound themselves jointly, and severally,to and 
in &vor of the saia Bank, for the full payment 
of such notes of two finns, which have been 
or hereafter may be discounted by the Bank, 
thereby making themselves and each of them 
as fully liable and boimd for the same, as if 
each of them had individually made each and 
every of said notes. Later the City Bank and 
the Eoyal Canadian Bank became amalgam- 
ated under the name of the Consolidated 
Bulk of Canada, and the new Bank believing 
itself protected by the letter of guarantee, 
continued to discount the paper of the firms 
therein named. The drawers became insolvent 
as also the gentlemen who signed the letter, 
and the claun by the Bank was on the estate 
of one of the signers. This claim respondent 
contested by saying the letter of guarantee 
was to the City Bank and not to the Conso- 
lidated Bulk, and therefore it did not apply. 
^[eldj that a guarantee given to a Bank 
which afterwards was amalgamated with ano- 
ther Bank, did not bind the guarantors 
towards the Consolidated Bank. Consolidated 
Bank S Merchants' Bank, 6 L. N. 284, & 
27 L. C. J. 370, Q. B, 1882. 

175. ''Defendant became security for F 
F to his creditors* the plaintiffs. The 
amount of his indeoteness was stated in 
the acts de cautionnement at $2,278.87, and 
the different sums due in notes and cheques 
were all specified. There was also a stipula- 
tion in the deed that the liability of the cau- 
tion should be continued to the whole 
amount, notwithstanding any settlement of 
accounts or renewals of notes between the 
creditors and the principal debtor, or any 
further security they might obtain. Jug€: — 
Que dans le cas de composition et d^charge 
entre un d^biteur et ses cr^anciers, lorsque 
Facte a lieu non pas a raison de I'intention 
des cr6anciers de donner au d^biteur le mon- 
tant de ses creances, mais parce quails ne 
peuvent pas avoir plus, la dette naturelle 
continuant & ezister, la caution solidaire 
n'est pas d6charg6e. Leclatre ds Forest, 7 
L. N. 383 & M. L. K. 1 S. C. 113, S. C. R. 1884. 

III. Discussion. 

176. A promise or deed of sale or a transfer 
with warranty, defoumiretfaire vcUoir was a 
guarantee of the present solvency of the 
debtor, but the transferee can exercises his 
recourse only after having discussed the pro- 
perty of the debtor and proved his insolven- 
cy. BSdard df RemiUard, 28 L. C. J. 64^ 
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IV. EZTBHSIONOr. 

• 177. Where a contract has heen extended 
beyond the term fixed| proof of a continued 
undertaking on the pirt of a surety must 
be made by writing or by the oath of the ad- 
verse party. MansfiM & CharretUf 6 L. N. 
106, 8. C. R. 1883. 

y. iMPRDOinfKVT OF JUDICIAL SUBBTIKS. 

178. On a demand for the imprisonment of 
judicial sureties. — Held, that the seizure and 
sale of the defendant's moveables was a suffi- 
cient eommandement de payer, BXid the rule 
with regard to four months' notice only ap- 
plied to tutors and curators in de&ult. Du- 
proM A 8auv€, 4 L. N. 299, S. C. 1881. 

VI. Judicial suBSTiBB. 

179. Action on a bail bond given to the 
Sheriff, and assigned by him to the pUuntiff. 
The defendants when they signed the bond 
under Art 828 C. C. P. (1) were baaiiffs of 
the Superior Court. Plea that the bond was 
nidi as given in violation of the Rule of Prac- 
tice No. VI, that the defendant for whom the 
bail was siven was dead and they could not 
fulfil the bond in consequence, that the pro- 
ceedings against the saia defendant were ir- 
regular and they could avaU themselves of 
such irregularities. The plaintiff^ called in 
the Sheriff en gar an tie, to defend her against 
the first exception as to the nullity arising 
from the Rule of Practice. The SherifiT ans- 
wered that by C. C. 1938 (2) the defendants 
could be sureties. Per Curiam, I have no 
hesitation in saving that the answer of the 
Sheriff should be maintained, and the first 
exception and the other exceptions are over- 
rulea in favor of the plaintin whose action 
should be maintained. Dupras & Bawoi, 
4 L. N. 164, S. C. 1881. 

180. In another case the defendants pleaded 
that plaintiff was without interest, being insol- 
vent ; that if they were liable they were lia- 
ble only as they would have been under Arts. 
824. 825 C. C. P. ; that there was no order 
requiring defendant to deliver himself into 
the hands of the Sheriff ; that no such order 
had been served upon him nor upon the sure- 
ties, the defendants in the present case ; that 
the defendant under bail had made a cession 



Jl] A dsfendant airested upon a capias, mav ob- 
1 his provinonal disduuge^ by eiven eooa and 
snffident sureties to the shenff, to the sansfaction 
of the latter, before the return day of the writ, that 
he will pay the amount of the judgment that may 
be' rendered upon the demand, m principal, interest 
and oosts, if he fails to give bail pennant to art. 824 
or to art. 825. 828 C. C. P. 

[21 The debtor who is bound to find a surety 
must offer one who has the capacity of contracting, 
who has sufficient property m liower Canada to 
answer the oUigation, and whose domicile is T^ithin 
the limits of Oaxiada. 1088, C. G. 



of his property under Arts. 763 k 766 C. C.P. 
and until the cession has been set aside by a 
judment of the Court, the defendants could 
not DC liable as sureties. Plea overruled, the 
Court holding that they were liable absolu- 
tely. JDuquetU & Patienaude, 4 L. N- 187, 
8. C, 1881. 

VIL LuBiUTT OF Prihoipal. 

181. A creditor who has obtained for the 
payment of a judgment debt a guarantee from 
some of the defendants where they have 
been condemned jointly, may execute the 
judgment against tne o&ers, without regard 
to any arran|rament between the debtors 
themselves. J)oniinion Typt Co. S Paeaud, 
lOQ. L. B. 354, S. C. R, 1884. 

Vin. Llabiutt 09 Smnrr. 

182. Under Art. 1936 C. C, (1) a surety who 
has not been notified of the proceedings 
against the principal debtor, is responsible 
only for the costs of the writ up to return of 
the action inclusive, and not ror any subse- 
quent costs. Lamy A Drapeau, 1 Q. B. R. 
237 A 7 Q. L. R. 383, Q. B., 188L 

183. But a judgment rendered without 
fraud against the principal debtor is chose 
ug4e against the surety. lb, 

184. The surety of an official assignee is 
not liable for a de&ult committed Isy the 
latter after his appointment as assignee by 
the creditors of the estate. Dantereau A Lt- 
ioumeux. 5 L. N. 339, S. C, 1881. 

185. Tne action was against defendants as 
surety of an official assignee lately deceased. 
The declaration alleged the insolvency of one 
P., and the appointment of D., as official 
assi^ee to the estate of whioh he took pos- 
session on 11th April, 1876. On the 9th May, 
1876, he was appointed assignee for the cred- 
itors. On the 15th May, 1879, (three years 
afterwards) he died being indebted to the 
estate in the sum of $364.42. Plea that he 
was not acting in the character of an official 
assignee or an employee of the Crown, or 
public officer in which capacity only the de- 
fendants, by their bond, became responsible 
for his acts. Meld, (following DeluU A he- 
Ummeux, (2) that tne bond covered the de- 
faults of the official assignee, when acting 
as assignee for the creditors. MeNiekoU A 
Canada Ovarantee Co,, 4 L. N. 78, S. a, 1881, 
& 6 L. N. 323, Q. B., 1883. 

186. Where A. ordered goods to be deliv- 
ered to A. A T. for the erection of a building 
on land owned by A., and the credit was 
given by the vendor to A Held, that A. 



(1) Indefinite suretyship extends to all 
of the principal obligation, even to the costs of the 
principal action, anoto all oosts, subsequent to notioi 
of such action given to the surety. 19S9 0. C. 

(8) II Dig. 890-164. 
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mi^ be raed by the Tender for the Tahie of 
the goods. Beckei Jt Toirimj 4 L. K. 219, 
& C. R., 1881. 

187. Per 
end jodgmeiit 
Tliey eppeeled from thet jadgment, and guTe 
aa secaritj the pfesent respondent end en- 
other penoo. 'nie tennaof the bond ere the 
terms nsoel in such cases. The oondition 
was that the sureties would pay the con- 
demnation if the execaton did not prosecute 
the appeal, or if the judgment were confirmed. 
It was not merely that they would pay if 
there were fbnds efywigh in the hands of the 
executors. The exception of the fnincipal 
debtor was here purely personal, and the 
debt stiQ subsists whether they had money 
enou^ or not. If sureties were not liable 
under such circumstances, tutors and others 
would find it easy to get persons to become 
sureties for i^peals by representing that they 
would not be liable as there was no money 
left in the estate. That was not the law. 
Sureties must be made to know that they 
undertake to pay the debt if it is not paid by 
the prindpaL The Courts in Louisiana had 
laid down the same doctrine. When a tutor 
is relieved from paying the costs which he 
has incurred in good fiuth, the &ct that he is 
permitted to take the costs out of the estate 
means this : he may take the costs out of the 
estate, but the costs must come after the 
debt. The action of the appellant should 
therefore be maintained. Kennedjf S Collm- 
son^ Q. B., 1882. 

188. Where an attachment before judg- 
ment was issued against the goods of one F., 
and F desiring to get possession of the thing 
seised save the defendants as security that 
he would produce them when required.>JEr(sZd 
that the fisct that the person seised- had dis- 
posed of part of the goods before furnishing 
the sureties did not i^ectthe recourse of the 
plaintiff against them. Oauvreau S Quinn, 
10 Q. L. R. 259, 8. C, 1884. 

189. Under an execution in pursuit of one 
B against J. B., three lots of land were seized, 
of two of which J. B. became the purchaser 
but not having paid the purchase money, B. 
proceeded to a resale at Uie folic tnehtre of 
J. B. who, on the day fixed for the resale, en- 
tered into an arrangement with B. in the fol- 
lowing tenns : — ^The adjudicataire J. B. pro- 
mises to pay the balance due by him in this 
cause within 6 months, to run from the 1st of 
November, next, by monthly instalments to 
be of equal amounts if possible, the plaintiff 
promising not to have more costs incurred 
against the said J. B., if he fulfils his said en- 



gagement and i»ovided that no creditor do 
interroie in the case ; and the three defen- 
dants signed the following guarantee : We 
hereby warranty the plaintiff that he will be 
fully paid by thie said B. and that he will not 
be disturbed by the Ofder suspending this 
morning the sale at our request. J. B.. not 
having paid within the delay fixed. B. caused 
the two properties to be n^sold at his folU 
tMckh^ and then sued the sureties for the 
balance. Heldj that the giiarantee given by 
the sureties was only for the payment to the 
sheriff of the purchase money of J. B. and on 
his default for whatever was due to the credi- 
tors of J. B. and to himself, the difference be- 
tween the bid of W. B. and the actual amount 
for which the property was sold, and that B. 
had no personal action against the sureties 
for tiie amonnt due by J. B. Butler S Rei- 
wumd, 10 Q. L. R 337, S. C. IL, 18S4. 

IX. Of a pkksox who ixtkodcces axothee. 

190. An undertaking to give a purchaser 
an introduction to a firm whose responsibili- 
ty and standing should be satis&ctory to him, 
meant satis&ctoiy at the date, and did not 
imply in any way the continued solvency of 
the firm. Bowen S OiMrdoHj 5 L. N. 300, Q. 
B., 1882. 

X. Rights OF suurrr. 

191. A surety, iointly and severally obliged 
with the debtor insolvent, cannot rank con- 
currently with the other creditors for the 
amount it has had to pay, but only after the 
others have been paid in full. Po^et ^ Ca- 
nada Guarantee Company, 4 L. N. 229, S. C, 
1881. 

192. A person who has been surety for a 
debtor, without hh knowledge, may pay the 
creditor to obtain subrogation, and issue a 
writ of capias against the debtor without 
even notirjring him of the subrogation. 
Ewan S Douglase, 12 R. L. 457, S. C, 1883. 

XI. TSSMINATION OF. 

193. Where a debtor gives a promissoiy 
note made by a third party as collateral se- 
curity, for his debt, any interruption of pre- 
scription which the debtor may make with re* 
gard to the debt, will not affect the prescript 
Uon of the note, and where the delay for 
prescription has expired the surety will be 
dischar^d. Perreault A Daigneault, 12 R, L. 
571, & C., 1883. 
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TARIFF. 

L Of Cabs^ see CAB TARIFF. 
IL Or Costs. 



TAVERNS-^<f<f HOTELS. 



TAVERN LICBNSES^5e<s LICENSE 

LAW. 



TAXATION. 

L A PbWBB TO UOXNOB DOBS NOT INOLVDB ▲ 

FtoWBB TO TAX, see MUNICIPAL CK)RPORA. 
TIONa 

IL DdZSOT AKD IlfDIBBOT. 

UL Of fbifatb Sohoous, see SCHOOLS. 
IV. Of Bills of Costs, see COSTS. 

n. BotBOT AND InDIBBOT. 

I. For a full and elaborate discussion of this 
mestion. see Attorney General is Reed^ 26 
L. C. J. 331| Q. B., 1882. 



TAXES. 

I. AOT RBSPBOTINO TaXBS ON COMMERCIAL 

CoBFOBATioNs, See Q. 45 Vio., Cap. 22. 

n. AOT AMBNDINO, Q. 46 ViO., CaP. 1. 

m. LiABiLiTT OF Wifb FOB, See MUNICI- 
PAL CORPORATIONS. 

IV. PaTMBNT of to ENABLB VoTBBS to VOTE 

AT Municipal Elbctions a corsupt practice 
miDBB THB MiTNicPAL CoDB, sec MUNICIPAL 
CORPORATIONS, Election of Councillors. 

V. PbXSCRIFTION OF. 

2. A cUuin for taxes which is made part of 
the rent by the lease is prescribed by five 
yean. Ouimet A RobiHardL 5 L. N. 8, S. C, 
1881. 

3. The municipal taxes of the City of Mont- 
real are prescribed only by thirty years. City 
of Montreal S Qeddes, 5 L. N. 203, S. C, 1882. 



TEACHERS. 

I. AOT BB8PB0TIN0 PENSION FUND AMENDED, 

m Q. 48 ViOT., Cap. 31. 



TELEGRAPH. 
1. MBAJnva OF, C. 45 Vier., Caif. 40. 



TELEGRAPH COMPANIES. 



L LlABIUTT OF. 

4 Case of Bell ^ Dominion Telegraph Co,, 
(n Dig. 721-3) reported in extenso, 25 L. C. J. 
248, S. C. 1880. I 

5. Action for damages alleged to have been 
caused by the non-deuvery of a message sent 
by defendant's line ; through the £ftult and 
negligence of defendant's agents and serv- 
ants. Defendants pleaded no negligence, and 
also the fallowing condition at the head of 
the message foim which plaintiff had signed : 
'' To guard against mistakes the sender of a 
" message should order it to be repeated, 
'' that is tele^phed back from its aestina- 
" tion to originating office. For repeating 
'< one half the original rate is charged in add- 
" tion. And it is agreed between the sender 
<< of the following message and this company, 
" that said company shall not be liable for 
<* mistakes or delays in the transmission or 
<' delivery or for non-delivery of any unre- 
<' peated messa^ j nor for mistakes or delays 
<' m the transmission or delivery, or for non- 
<' delivery of any repeated message beyond 
*' fifty times the sum received for sending 
« the same, unless specially insured, nor in 
« anv case, or delays arising from unavoid- 
'^ able interruptions in the working of their 
" lines, or for errors in cipher, or illegibly 
'' written messages." No special proof was 
made by the plaintiff of negligence on the 
part of the company, or its servants. Held, 
that the phdntiff was bound bv the ccmdi- 
tions on the message foim which was a con- 
tract between him and the company, and not 
subject to Art. 1676 C. C, (1) and the lules 
relating to carriers. Clarenee Gold Mining 
Co. d! Montreal Telegraph Cb., 8 Q. L. R, 94, 
C. C, 1881. 

6. A telegraph company is responsible to 
the receiver of a telegram for damages caused 
to him by an error which occurs by the negli- 
gence of an employee in the transmission of 
an unrepeated message, even where the sen- 
der of telegram writes it on a blank form on 
which is pnnted a condition that the compa- 
ny will not be responsible for mistakes in we 
transmission of unrepeated messages. Watson 
is The Montreal Telegraph Co.. 5 L. N. 87, 
C. C. 1882. 

* n. LlABIUTT OF WITH BBOARD TO DIVULOarO 

thb contents of tbubobamb, m0 c. 44 vicf ., 
Caf.26. 



(1) Notice by oanier^ of special oonditioiis limit- 
ing their liability, is binding only upon petaona to 
wnom it ia made known ; and notwitEatanding such 
notioe and the knowledge theno^ oanieci UBliaUe 
whenever it ia proved tfiat the damage ia erased by 
their fluilt or mb £nilt of thoie for whoia thqr an 
reepooaible. 1676 C. C. 



707 TESTAMENTARY EI. 



TIERCE OPPOSITION. 708 



TEMPERANCE. 

L AoT or 1864. 

7. The petitioneri appellAnty prayed for an 
iiyunctfon to order the respondent to desist 
from canying out a by-law passed by the 
Corporation on the 14th March, 1877, under 
the authority of the Temperance Act of 1864, 
generally known as the Dunkin Act. Petitioner 
represented that he was a hotelkeeper and 
elector of the County, and that the effect of 
the by-law in question was to prevent him 
from continuing the sale of spirituous liquor. 
He urged that the Temperance Act of 1864, 
under authority of which the by-law was 
enacted, had oeaaed to hare validity since 
the passing of the B. N. A. Act, inasmuch as 
hf the latter Act, power was given to the 
IX>minion Parliament alone to regulate trade 
and commerce, and the Temperance Act of 
1864 and the by-law in question were an 
infringement of the trade and commerce of 
the country. — Held that the Temperance Act 
of 1864 was kept in force by the B. N* A. Act 
sec. 129, which enacted : '' Except as other- 
'< wise provided by the Act, all laws in force 
** in Canada, Nova Scotia or New Brunswick, 
« at the Union, shall continue in Ontario, 
*' Quebec^ Nova Scotia and New Brunswick, 
^* respectively as if the Union had not been 
*^ made." Further that the Parliament of 
Canada in passing the Temperance Act of 
1878 (41 Vic. cap. 16), specially recognized 
the Validity of the Temperance Act of 1864. 
Noel A Corp, of Co, of Richmond^ 4 L. N. 124, 
A 1 Q. B. R. 333, Q. B. 1881. 

IL Lroislativb powbb with regard to, aee 
LBOrSLATIVE AUTHORITY. 



TENANT. 

L RiORTS AND DUTIBS OF, Bte LESSOR AND 

LESSEE. 
IL Who m, bu ELECTION LAW, qualipi- 

•ATION OF BLBGT0B8. 

TENDER— Sef PAYMENT. 



TERMS. 

I. Of Courts for proof, and proof and 
BiARiNO, 9te PROCEDURE. 

n. Proosbdinos in, set PROCEDURE. 



TESTAMENTS— «€€ WILLS. 



TESTAMENTARY EXECUTORS— Sef 

EXECUTORS. 



THEFT— 5«? CRIMINAL LAW. 

I. LUBIUTT FOR LO08 BT. 

8. Action mider the provisionB of 40 Vict, 
cap. 22, sec. 36, and 41 Vict., ci^. 6, sec. 19, 
and by the Superintendant of Public Educa- 
tion against the Secretary-Treasurer (respond- 
ent^ of the School Commissioners m tiie 
parish of St. Jean des Chaillons, and against 
hi^ sureties, to recover a sum <rf $140 alleged 
to have been received by the Secretaiy-Traa' 
surer and not accounted for by him. The 
evidence showed tiiat the government had 
transmitted by post for the School Commis- 
sioners to the Secretaiy-Treasurer a cheque 
on the Montreal Bank, for $163.51 which he 
received on the morning of Uie llth August, 
1878. He immediately attempted to have 
the cheque cashed, but without success. He 
then informed the Chairman of the School 
Commissioners of the receipt of the cheque 
and of his unavailing attempt to have it 
cashed, adding that there was a pressing want 
of money to pay the school mistresses, whose 
payments were long in arrears. The chairman 
replied to this communication that it was 
probable he would go to Quebec the following 
day in which case he would cash the cheque. 
Upon the following day the Chairman took the 
cheque to Quebec and cashed it at the Mon- 
treu Bank. Out of the moneys so received, he 
took $23.51 due to him by the School Com- 
missioners and put the remaining $140. in his 
pocket for them. On the evening of the same 
day he went to a public meeting held in the 
Jacques Cartier Hall, in Quebec, where the 
$140 were stolen from him. He made an affi- 
davit of the facts and set the police in motion 
to recover the lost money, but without suc- 
cess. Subsequently the Secretary-Treasurer 
prepared and submitted to the School Com- 
missioners a detailed statement of the receii>t 
of $163.51 finom the Government^ and of this 
sum entered the loss of $140 ; this account so 
rendelred was accepted and approved by the 
School CJommissioners, and a sum which still 
remained due to the Secretary-Treasurer,was 
paid to hiixL — Held that there had been 
neither negligence nor fault on the part of 
the respondent, and that he was not respon- 
sible for the loss. Ouimet Jb VervUUf 7 Q* L. 
B. 34, <& 1 Q. B. R. 66, Q. B. 1880. 



THREE RIVERS HARBOR. 
I. Act RE8PB0TINO C. 45 Viot. Cap. 52. 



TICKEtaSee RAILWAYS. 



TIERCE OPPOSITION. 
I. Cannot bb filed to a jitdoxbnt aoaxnit 

A VOL ADJTTDIOATAIRB, 9U SALS JITDIOLAU 
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UCENSES. 

HBRS DfiTENTEUR 

L E ieHTs or pob mraoraannnSf sm HTPO- 
THEC. 



TITHBS. 
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TIEBS-SAISIE. 

L DEOLAMAnm op, #ee ATTACHMSNT. 



TIMBER. 

L AOV KKLATOrO TO THS OUTTIHO OP AJCBKD- 

C. 4849, Vici. Cap. 65. 

L iHBPKmOHOP 



9. An agreement was entered into, by tele- 
grams and letters^ between tlie plaintm who 
iKBidedat Ohathuni Ont,andibe defiandants 
ffflio TCuded in Qiwhec, the latter acting as 
agents for foreigners The contract was for 
500 pieces of first qualify oak plank of certain 
dimensions to be deUvered by plaintiff free 
on board at Qaebec. Later an inspection 
took place at C^tham and a culler was des- 
patched frtxm Quebec for that purpose at the 
expense of both parties, ffela, that the in- 
spection in the province of Ontario was only 
binding on defendants if properly done, and 
that the contract bein£ a sale of lumber for 
exportation by sea, feU within section 45 of 
the CnllerB' Act, and that the measurement of 
such timber at this port being compulsory, 
no valid delivery could be effected at Quebec, 
until such measurement had taken place. 
Van Allan ^ Cairbray^ 8 Q. L. R 213, S. C, 
1882. 



logs, namely, $3ia See article 434 and 435^ 
C. C, (1) i^^iior ^ Tkomp9(m, 5 L. N. 421,Q. 



TIMBER LICENSES 

I. AoT ooNOESNiNo, «ee Q. 46 Vict. Cap. 9. 

II. Rights undbr. 

m. Wabranty with sale of. 

II. Rights under. 

10. Appelants were settled on several lots of 
government land. They had paid the price $858 
and were only to pay a sum not then deter- 
mined, for occupation. No patent or location 
ticket issued. This was in July, 1870. In 
December, 1880. respondant obtained a li- 
cense to cut timoer covering these lots. Ap- 
pelhmt cut a quantity of timber manufactured 
mto logs, and drew it to the jeUe where it 
was seued by respondant. The Court held 
the seizure f^ood, and condemned the appel- 
lants to dehver up the wood or to pay res- 
pondant the value of the logs, 91|249.45. The 
Court of Appeal maintainedf the seizure, and 
eondemnea appellant to surrender Uie logs 
or to pay the value of the lumber not of the 



B., 1882. 



HL WABKAirrr with sale or. 

11. A personsold hisfi|^tand title to thir- 
teen Crown 'Kmber licenses. He was uniJ>k to 
deliver two of the licensee. To make up the 
deficiency he assigned two other licenses^ 
representing fifty square miles of limits. The 
second deed contained a warranty against all 
disturbance. HMf reversing the judgment 
of the Supreme Court of Canada, i5 L. N. 7^] 
that the vendor was not liable to make gooa 
a title to the limits covered by the thirteen 
licenses further than the licenses made a 
title to them, and that the two licenses 
assigned by the second deed must be taken 
exactly as the two missing licenses were 
taken, viz., as ocmveying only such lig^ title 
and interest^ as the vendor had irhtaiwt 
&Gm the Grown, and fiwt thfltewaanoginir- 
aniee against a deficiency by reason of a prior 
grant XHiconila S Dupuy, 7 L. N. 46 Jk 2^ 
L C. J. 85, P. C, 1883. 



TIMBER SLIDES. 
I. Tolls on, see C. 46 Vior., Cap. 16. 



TITHES. 

I. Due bt Paboisse canoniqub. 

II. Llabiutt fob. 

I. Due bt Paboisse oanoniqub. 

12. Lorsqu'une partie d'une paroiBse oivile 
et canonique, par d6cret de F^vdque dioo6- 
sain, est duement d6tach6e et annex6e 4 une 
paroisse voisine, la dime est due au cur6 de 
cette demidre qui peut la recouvrer en jus- 
tice, nonobstant oue, sur opposition des par- 
ties intdress^es, les commissaires auraient 
refus6 d'^riger civilement cette nouvelle pa- 
roisse qui reste paroisse canonique seulement 
Ouimei S Cadotte, 7 L. N. 415, C. C. 1884. 

13. Et la dime est due pour la subeistance 
ducur6 4 Poccasion des services spirituels 
qu'il est appel6 et tenu de rendre aux fid^es 
mis par TSvdque sous sa jurisdiction, et non 



(1) If an artisan or any other have made oie of 
any matenal which did not belong to him to foim a 
thing of a new description whether the material can 
resume its previous xorm or not, he, who was the 
owner of i^ has a right to demand the thing so 
formed on paying the price of workmsnshipb 434» C. 
C. 1( howe var, the workmanship be so important 
that it greatly exceeds the value of material emplov* 
ed it is then considered as the principal part ana tns 
workman has a right to retain the thing on paying 
the prioe of the material to the proprietor. 486^0. o! 



Ill 



TOLL BRIDGBS. 



poor les servioes oivilB qn'il rend k rStftfc| ei 
one par suite e^est la pa»riMe qui dmt 1a 
oime. lb* 

II. LUBtLITT FOB. 

14. A peiwm who parQhasee unthreshed 
grain which is sul^ect to tithes does not be- 
eome thereby responsible for the pavment of 
tithes, nor by the fact of his thresning and 
fiuining the grain. The res|>onsibility rests 
on the owner or occupant of the land who 
harvested the crop. OaudiH A EihUr^ 6 
L. N. 165, C. C. 1883, A 7 L. N. 382, k 
M. L. R. 1 Q. B. 37, 1884. 



TITLE. 



I. Mat bb attaokbd ivdibbotlt whbn null. 
IL Pboov of mat bb bbtbbbd imto on Cbix • 

INAL PbOSBOUTION FOB OUTTINO WOOD. 

I. Mat bb attaokbd indibbotlt ?rHBN nulu 

15. Where a title is prima foeie good and 
▼alid^ it can only be attackea bv direct pro- 
eeedms, but when simulated ana fraudulent, 
can only be set aside on special conclusions 
to that effect. (1) HingaUm is L(mu^l(i.h.B. 
301, 8. C. R., 1881. 

IL Pboof of mat bb bntbbd into in a Cbdc- 

INAL PBOBBOUnON FOB GUTTING WOOD. 

16. To a prosecution under 32 & 33 Vic, 
Cap. 22, for having iUegtdly and maliciously 
out wood on the property of the complainant, 
the defendants pleaded ^^ not guilty " on the 
ground that both they and the plaintifEs, were 
members of the Huron Tribe of Indians, and 
they had a right to cut wood on the property 
in question, but produced no title in support 
of such pretention. Heldj that the Court 
had a rignt to enter into the proof of pro- 
perty to see if the plea was hondfide^ Ficard 
ds OroshuUf 7 Q. L. R. 131, Q. S., 1881. 



TITRE PR^CAIRE. 

I. HOLDBB OF PbOPBBTT BT. 

17. The holder of property by precarious 
title has no right to plead Uie rights of the 
persons for whom he holds. Lesage A Pru- 
d!hdmm€, 26 L. C. J. 213, S. C. R., 1882. 



TOLL BRIDGES. 

I. POWBB OF LbGIBLATURB WITH RBSPBOT TO, 

ice LEGISLATIVE AUTHORTiy, Limits of. 
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Se$ also Lafi-ambaUe 4- I^Amaw, II I>ig. 
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IL Right of Pbotikoial Lboulitubb to 
FOBFBiT, see LEGISLATIVE AUTHORITY. 



TOLL GATES. 

I. Right to pbocbbd against, su INJUNC- 
TION. 



TOOLS. 

I. When bxbmpt vttou sbizubb, tee EXECU- 
TION. 



TORTS— flte DAMAGES. 



TOWAGE. 

I. Mbanino of "to 00 OUT IN TOW," See IN- 
SURANCE, conditions of pouor. 



TOWN CORIHJRATIONS. 

I. AOT AMBNDINa OBNBBAL 0LAU8BB AOT, 

Q. 4445 ViOT., Cap. 28. 



TRADE. 

I. Rboistbation of mabbibd woman in. «i« 
MARRIED WOMEN. 

II. Rbstbaint of, 9U LBGISLATIVB AU- 
THORITY, MUNICIPAL CORPORATIONS^ 

&o. 



TRADE MARKS. 

I. Infbingbmbnt of. 

II. Injunction in casbs of. 

III. Right to. 

IV. Violation of. 

I. Infbinobmbnt of. 

1 8. Action of dainages for infirinBement of a 
trade mark. The plaintiffs who had been inbuB- 
iness as manufiEbcturers of soap for u^wardb of 7 
years, were registered owners of a trade mark 
used to distin^iiish an article of laundiy soap 
largely manuuctured and sold by them. The 
trade mark consisted of a horse's head placed 
in the center of the fkont of the cake of soap, 
with the words impressed over it " The Imper- 
ial Trade Mark'' and under it the worda 
" Laundry Bar '', with the address of the firm 
" J. B. & Co., Montreal " on the adverse side. 
The defendants were also extensive manu&c- 
turors of soap, in the same city, for upwards 
of thirty years. At the request of one 
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TRADE MJLRES. 



TRANSFER. 
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Bonin, a grocer, they matnifacttured for him a 
•aap somewhat similar in appearance to '< B. 
3c CoJb" soap, but without any proved inten- 
tion of imitating the latter. Benin's soap 
bore the impress of a unicornis head similarly 
placed with the words ^A. Bonin, 115 St. Do- 
miniqae St., very best Laundry/' on the face 
of the cake, and there were no words on the 
obverse side. — Held that an imitation of a 
trade mark is colorable when a careM ins- 
pection is necessary to distinguish its marks 
and appearance from those of the manufacture 
imitated, but that in the present case there was 
not sufficient resemblance between the marks 
and inscriptions to deceive persons of ordinary 
intelligence, and the defendants could not be 
restrained mim continuing the manufacture 
of their soap. Darling S Baraalou^ 25 L. G. 
J. 31, ik4 L.N.d7,& 1 Q. B. R. 218, Q. B. 1880. 

19. Action of damages for infringement of 
trade mark and to restrain the defendant from 
fiurther using it. — Held that a person who had 
obtained a trade mark in the United States 
in 1870, but who did not registered the same 
in Canada, until after the Act of 1879 (42 Vic. 
cap, 22) had no action for infringement against 
m person who had registered the same in 
Canada in 1876. Morae & Martinj 5 L. N. 99, 
S. C. 1882, & 28 L. C. J. 236, Q. B. 1884. 

11. iNJUNOnON IK OABBS OF. 

20. Pending an action concerning the 
right to use a trade mark, the plaintiffs have 
a right to an interim order to restrain the 
defendants from using it. Siegert & Cording- 
fy, 5 L. N. 131, 8. C. 1882. 

in. Right TO. 

21. Case of Thompson Ss MacKiimon (II. 
Dig. 725-13.) confirmed in appeal, 26 L. C. J. 
321 & 5 L. N. 396, Q. B. 1882. 

22. Action of damages against a dealer in 
stoves, for alleged infringment of a trade- 
mark and industrial design registered as the 
property of plaintiff. It was in evidence that 
this tiude-mark and design had been copied 
by plaintiff from and were identical with a 
stove manufactured by a firm of £. C. & Co. ; 
of Troy, N. Y., and sold throughout the 
United States of America, plaintiff having 
procured patterns of the same from £. & Co. 
that this trade mark and design were applied 
to stoves, and known and sold in the United 
States for years previous to the registration 
in Canada, and plaintift copied his design 
and trade mark from the stoves of E. & Co, 
Further, previous to the registration by plain- 
tiff, defendfmt had imported from E. ft Co. a 
stove similar in design, and used as a pat- 
tern, from which the stoves complained of 
were made. Held that a person who copies 
the design of an article which has long been 
manu&otured and in use in another coimty, 
and registers a trade-mark for the same in 
Canada, under the Trade Mark and Design 
Act of 1879, is not entitled to protection. 
CUndinnmg S Euard, 7 L. N. 43, S. C 1884. 



IV. Violation of. 

23. Case of Kerry & Lea Sceura de VAaile 
de la Providence (II. Dig. 726-15) reported at 
length 26 L. C. J. 51, Q. B. 1878. 



I. Who is. 



TRADER. 



24. In May 1879, the defendant sold to the 
plaintiff all the hemlock bark on the South 
East of lot No. 16, in the second concession 
of Wickham, to be taken within the twelve 
months following. In October of the same 
year, they sold the lot and the bark not having 

been all taken within the time stipulated 

Heldf in an action against them for the value 
that the sale of the bark was a commercial 
matter and they were jointly and severally 
liable. Fee A Sutherland, 9 Q, L. R. 55. S. C. 
R. 1882. 

25. A fanner selling cordwood from his 
land is a trader dealing in siuiilar articles 
within the meaning of Art. 148 d C. C. [1] 
Canada Paper Company df Britiah American 
land Company, 5 L. N. 310, Q. B. 1882. 



TRADITION FEINTE. 
I. What is See DONATION DSLnrBBY- 



TRANSACTION. 

L Fraud in. 

26. Action to set aside a deed of iranaae- 
Hon by which the plaintiff desisted from a 
judgment in her favor, and ceded and trans- 
ferred to the defendant aU her rights in the 
succession of her brother. Plaintiff alleged 
erainte, error and fraud. She contended that 
she was intimidated by her husband, who 
was on the point of leaving the country with 
another woman, into passing this deed with 
the object on his part of procuring for him 
the money to run off with the other person, 
and that the money was not paid to her but 
to her husband. Held^ that the allegation 
that she did not get the money was disproved. 
She got the money and gave it to her hus- 
band, and having done so, she could not have 
the deed set aside without bringing back all 
she had received imder the terms of the 
deed. Charleboia & Charleboia, 26 L. C. J. 
378, Q. B. 1882. 



TRANSFER. 

I. Bt wifb on bbhalf of husband. 

II. In fraud of orboitobs. 

III. NOTIOB. 
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IV. Opoladis. 

V. P^rnLBOB or nuNVBRBs of claim. 

L Bt wifb on bbbalf of hubbuid. 

27. A transfer may be validly made by a 
wife in payment of her huBband's debts and 
no action will lie to recover. Oorrie & O* Oilvie, 
4 L. N. 228 8. C. & 5 L. N. 261, 8. C. R. 1882. 

n. In fraud op orboitors. 

28. Action by respondent, assignee to the 
Insolvent Estate of B. P. P. to set aside a 
deed of sale by P. to his daughter as made in 
contemplation of insolvency. Held, that the 
vendor was insolvent at the time or the sale, 
and the circwnstanoe that the purchaser 
was the daughter of the- vendor, that she had 
no apparent means to purchase the property 
and mxm her position was not Ukely to have 
made savings to pay for it, were a sufficient 
presumption of fraud, in the absence of any 
evidence to the contrary to annul the sale. 
Page ^ Evant, 4 L. N. 130 & 1 Q. B. R. 352, 
Q. B. 1881. 

29. A. sold a certain lot of land to B. and 
it was agreed that in default of payment of 
the price, A. might demand the resiliation of 
the deed. B. became insolvent and by know- 
ing the insolvency obtained a retrocession of 
the land and his price. Held that the retro- 
cession imder the circumstances must be 
deemed to be made with intent to defraud, 
and the contract was avoided. Prevost & 
Goaselinf 5 L. N. 381, 8. C. 1882. 

III. NonoB. 

30. Action by appellant, taking the qua- 
lity of eesHonnaire of one P. who obtained 
a sub-contract from respondents to make 
certain fencing on the line of the North 
Shore Railroad. The moyens of defense of 
respondents are in effect that appellant is 
not the cessionnaire of P, and that the length 
of fence constructed was 589 acres, and not 
608, as is pretended, and that this sum is 
frilly paid to Payton,or to his legal represen- 
tatives. The question was as to the notice of 
transfer if sufficient — Held^ on the evidence, 
reversing the judgment. Dorion tk Dufretnej 
6 L. N. 418, Q. B., 1882. 

rV. Of claims. 

31. Where a person transfers claims with 
a warranty of the solvency of the debtors a 
transferee can only exercise his recourse 
against him after proof of their insolvency. 
BSdard A Bemillard, 28 L. C. J. 64, 8. C. 1880. 

V. PRIVILBOB OF TRANSFBRBB OF CLAIM. 

H2. Le 4 Mars 1877, rintim6 & vendu k G. 
F., et son l|K)u8e un immeuble pour la 
iomme de $16,000 payable k tennes avec in- 
Ur^iB. Le 16 avril suivant, (1877,) Tlntim^ 4 



autoris^ son fils H., & transporter a l' Appe- 
lant, sans garantie une somme de $250, avec 
int^rftt, A huit pour cent, & prendre aur lea 
premiers int6r6ts qui seraient dus par H, et 
sa femme sur le prix compris dans Facte de 
vente du 4 mars prochain, cette aomme ainsi 
transpcvt^e devant lui 6tre rembourser plxu 
tard par sa femme. Le 18 avril, le transport 
k ^t6 fait k P Appelant, auz tetmes de la pro- 
curation donnee par l'intim6 k son fils. Et sa 
femme n^ayant pay^ ni capital, ni intSr&ts, 
Pimmeuble qu*ils avaient achet^ k 6t6 vendu 
par le Sh6rif et rintim6 en est devenue Fad- 
judicataire pour la somme de $6,000. Sur le 
rapport des demiers devant la Cour, I'appe- 
lant k £ut une opposition afin de conserver 
pour les int^rSts que Fintim6 lui avait trans- 
port's, de son odt6, Fintim' reclame la ba- 
^nce de son priz de vente . Par le transport 
de collocation, F Appelant a 6t6 colloqu6 pour 
le montant entier de son transport, et Fln- 
tim6 k contests sa collocation, les demiers 
rapports n*6tant pas suffisants pour payer les 
deux cr6ances. — Ueldj that the transfer with- 
out a garantee did not carry subrogation so 
as to confer a privilege under Art. 1986 C. C. 
(1) neither could the transferee claim a pre- 
ference under Art. 1159 C. C. (2) which ap- 
plied only where the two claims were in the 
hands of the same creditor, and that under 
the circumstances theparties should be collo- 
cated concurrently. vUUneuve & Orahamj 
IQ. B. R. 61,Q.B.,1880. 



TRAVELLERS — Sfe COMMERCIAL 
TRAVELLERS. 

I. Rights of on railways See RAILWAYS. 



TREATING. 

I. At blbction See ELECTION LAW. 



TREES— Se« WOODS & FORESTS. 



TRESPASS— See DOGS. 



[11 Persons who are subrogated in the fights of a 
pnvUeged creditor may exercise his rif^ht of prefer- 
ence, such ci«ditor has however a preference for 
any remainder due him, over sabn^ted parties to 
whom he has not earanteed the pfmnent of the 
amoimt for which they have obtained sabrogation. 
1086 C. C. 

[2] A debtor of a debt which bean interest or prodn- 
cea rent, cannot without the consent of the creditor 
impute any payment which he makes to the dischai^ge 
of the capital, in preference toxarrears of interest 
or of rent Any paypient made on the capital and 
int^«Bt, but which ia not certain, is imputed first 
upon the interest 1150 G. O. 
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TRUSTS. 



TURNPIKE BONDS. 718 



TRUL —See CRIMINAL LAW. 



L Im CIVIL OASBS See JURY. 



TRINITY HOUSE. 



I. AMBironro act C. 45 Vict. Cap. 43. 



TRUSTEE— &c ASSIGNEE. 



I. Right of Surtivorshif. 



33. The plaintiff and defendant were co- 
trustees along with others, of a Presbyterian 
Church/ and in that capacity and before the 
passing of the Statute of 1875, they, all of 
them, acquired land for the congregation and 
built a church. The Union of the Presbyterian 
Churches raised a dispute as to the right to 
the property. The plaintiff belonged to the 
Union party and the defendant to the anti- 
Union. The plaintiff was described as suing 
'^ in his quality of sole surviving and remain- 
^' ing trustee legally appointed and author- 
" ized to hold the real estate and represent- 
" ing the civil rights of the religious congre- 
'' tion of Cdte St. George, in said county, in 
<< connection or communion with and forming 
<< part of the Presbyterian Church in Canada, 
<< suing in his said quality and on behalf of all 
<' the other members of the congregation.'' In 
the deed the property was conveyed to the 
plaintiff and defendant and two others named 
'' en leur qualiUde syndics de la congregation 
^^ preshyt&ienne en connection avec VEglise 
'' d!Ecosse des dites Cdtes St. Oeorgcy Si. Pa- 
*' triccj pariie du Township de New ton j aita- 
" clUkj et qui font et feront profession d 
*' Vavenir ae la dite religion Presbytirienne." 
By Consolidated Statute, Lower Canada, Chap. 
19, it is provided that congregations when 
they wish to acquire lands for churches may 
i* appoint one or more trustees to whom and 
<< to whose successors (to be appointed in the 
" manner set forth in the deed of conveyance) 
<* the lands necessary /or each of the purposes 
*^ aforesaid may he convey ed, and such trustees 
<' and their successors for ever, hy the name 
<' by which they and the congregation for 
" which they act are designated in such deed 
'' m€ty acquire and may institute and defend 
<' all actions at law, isc.^ and the successors of 
** the trustees appointed in the manner provi- 
<< ded by a meeting of the congregation held as 
^^ provided by that Act have the same powers?^ 
Held, that the plaintiff had no right of action 
as surviving trustee. Morrison <£r McCkuiig, 
4 L. N. 151, S. C, 1881. 



TRUSTS. 

I. Act amexdino. 

II. Transfer of Propbety held ik. 
L Act amending. 

Section 10 of the Act 42-48 Tic, cap. 24, ia amended 
by striking out in the thirteenth and fourteenth lines 
the words ** valued on the municipal valuation roll at 
doable the amount of the investment,*' and by sub- 
stituting in lieu thereof the words ''to an amount 
not exceeding three-fifths of the municipal valuation 
of such real estate." Section 1 of the Act 42-43 Vict., 
cap. 30, is amended by strUdne out in the sixth line 
the ^OTd "permanent," and dv adding after the 
word " debentures," in the sixtn and seventh tines 
the words " or in municipal stock or debentures," 
and by striking out in the tenth and eleventh lines 
the words " vafued in the municipal valuation rcdl 
at doable th^ amount of the inv^tment," and by 
substituting in lieu thereof the words <' to an amount 
not exceeding three-fifths of the municipal valuation 
of sach real estate." Q. 46 Vict., cap. 24. 

II. Transfer op property held in. 

34. Where A. entrusted a sum of money to 
B. to be invested to A.'s benefit, and B. em- 
ployed the money in the purchase of shares 
of a certain stock, which he held in his own 
name "in trust" and subsequently transferred 
these shares with others belonging to himself, 
to a bank as collateral security for a personal 

debt Held that A. could not claim the 

shares nor the value thereof from the Bank -, 
that B.'s admission of the deposit and of A.'s 
title to the shares did not make proof as 
against a third* party who received them in 
good faith and in ignorance of the trust and 
the facts that the words " in trust " appeared 
after B.'s name in the certificate of stock, 
without any indication of identification of the 
owner was not notice to the Bank that B. was 
dealing with property not his own so as to 
make the Bank liable (1). Sweeny & Bucha- 
nan, 5 L. N. 66, S. C. 1881. 

35. But hdd in Supreme Court, overruling 
this decision and the decision of the Queen's 
Bench, which confirmed it, that there was 
sufficient to show that B. was the mandatory 
of A., and the Bank of Montreal not bavins 
shown that B. had authority to pledge or seU 
the stock, A. was entitled to an account from 
the Bank. 8 L. N. 403, Su. Ct. 1885. 



TURNPIKE BONDS. 

I. LlABIUTT FOR. 

36 The Dominion of Canada is not liable 
for bonds signed by the Turnpike Road Trus- 
tees for the improvement of highways as for 
a debt of the late Province of Canada. Regina 
& Belleau, 7 S. C. Rep. 206, A 5 L. N. 242, Su. 
Ct. 1882. 



(1) Confin&dd in Appeal. 
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TURNPIKE ROADS. 

I. WtOTH OF. 

37. In a petitory action against the defend- 
ant for encroachments on a turnpike road, 
near Qaebec, held that the widtn of such 
road wafi determined by the Act 36 Geo. Ill, 
cap. 7| sec. 6, which established the French 
foot as the legal measure for all that con- 
cerned lands in the seigniories. Les syndics 
dss ehemins d barriire Se la rive Nordd Qu4- 
bee A Vizina, 8 Q. L. R. 281, S. C. 1882. . 



TURNPIKE ROAD TRUSTEES. 
I. Powers of. 

38. In a contestation concerning a piece of 
road on which, as the plaintiff averred, the 
defendant had encroach and is still encroach- 
ing — Held that although they had not the 
actual property in the roads under their con- 
trol, which belonged in reality to the Crown, 
nevertheless tiie power with which they were 
entrusted gave them the ri^tto bringa peti< 
tory action such as the one in question. Les 
Syndics des ehemins d bam'tre de la rive Nord 
d QuSbec & Vizina, 8 Q. L. B. 281, S. C. 1882. 



TUTELLE. 

I. A PASBMT CANNOT SUE ON BEHALF OF A 
MINOR CHILD WITHOUT. 

39. Where a mother sued for damages 
alleged to have been caused to her minor 
child without first being appointed tutrix. — 
Held that she had no status. Wilhelmy is 
BriseboUj 6 L N. 276, A 27 L. C. J. 175, C. C. 
1883. 



TUTORS. 



I. Action by. 



40. It is not necessary in an action by 
the tutor, that the names of the children for 
whom he is acting be set forth in the writ and 
declaration. Charbonneau ds Charbonneau, 7 
fi. N. 96, S. C. 1884. 



TUTORSHIP. 

I. Account of. 

II. Action by tutor. 

III. Appointment of tutor. 

IV. Evidence of tutor. 

V. Family council. 

VI. Liability of tutor for non rboistra- 

TION OF WILL. 

VII. Removal of tutors. 



I. AeoowTOF. 

41. Minors become mi^, cannot complain 
of the administration of the tutor i^ since 
their majority, they have accepted his ac- 
count ana given him a discharge. Banque Joe- 
queS'Cartier d: I^insannault, 7 L. N. 359, A 
k. L. R I, 6. C, 1884. 

II. AonON BT TUTOR. 

42. This case came up on the merita of an 
exception to he fonn. The plaintiff sued in 
his qusJity of tutor to the minor children is- 
sue of his marriage with the late Dame Ma- 
thilde De^jardins. The defendant filed an 
exception to the forxn, on the ground that 
the writ and declaration did not contain the 
names and first names of the children fin* 
whom the tutor was acting. The court was 
of opinion that the description of the plaintiff 
was a sufficient compliance with Art. 19 of 
the Code of Procedure, which says that tutors 
iJead in their own name in their (qualities. 
The exception was, therefore, dismissed. 
Charbonneau & Charbonneau, S. C, 1882. 

43. A mother cannot sue in her quality of 
natural tutrix for personal damages caused 
to her son, a minor. Wilhelmy dt Brisebois, 
12 R. L. 124 C. C. 1883. 

III. Appointment of tutor. 

44. In special cases, a mother, even during 
the life of her husbfuid. may be appointed 
tutrix to her in&nt chila. Delisle JSrp. 7 L. 
N. 121, 8. C. 1584, 

IT. Evidence of tutor See EVIDENCE. 

4.*). A tutor suing in his name es qualiU is 
competent as a witness in the case. Thomp- 
son & Pelletierj 7 Q. L. R. 59, S. C. 1881. 

V. Family council. 

46. The composition of a fiunily council^ in 
part made up of strangers, and the appomt- 
ment of a stranger as tutor, are not absolute 
causes of nullity but only relative, and can 
only be invoked when done fraudulently and 
to the injury of the minors. B€Mque Jacques- 
Car Her i Ptn«onnau;<, 7 L. N. 359, S.C. 1884. 

VI. Liarility of tutor for non rboistra- 

TION OF WILL. 

47. Respondent called to the substitution 
created by the will of her father claimed 
from appeUant by petitory action an immove- 
able belonging to we substitution. Defend- 
ant pleaded that he had acquired the immove- 
able at a judicial sale, at the suit of a creditor, 
whose cmm was preferable to the substitu- 
tion which was m consequence pui^ged by th6 
a4iudication. Respondent answered that if 
the claim in question was preferable to the 
substitution, it was so in consequence of tiie 
delay which had been allowed to elapse befbra 
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regiitetiOD of the will, for which delay sppei- 
lant, who wbb her tutor was responsible. — Mdd 
that the proof was on respondent to show 
that appellant was aware of the existence 
of the will, and as she had not done so, action 
dismissed. Terrien & LaibontS, 2 Q. B. R. 90 
k S4, Q. B. 1881. 

VII. Removal of tutobs. 

48. The petitioner, who was the sub-tutor, 
presented a petition to the Judge in Cham- 
oers, who gaye an order summoning the 



tutrix to appear on Friday, the 22nd February 
instant, in the Superior Coiut. The defendant 
appeared and made a preliminary objection 
to answer, there being no writ issued against 
her, summoning her to appear — HM that, 
since the Code, the proceedings must be by 
writ. DaouBt A Leboiuf, 7 L. N. 69,8. C. 1884. 
49. When a tutor is absent, another tutor 
may be appointed, on production of affidavit 
estalMishmg the absence, and such will be 
considered sufficient without any further 
legal proceedings being necessary. Ma/r" 
cU Exp., 12 R. L. 644, 8. G. 1884. 
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ULTRA VIRES 
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I. What is. 

1 . Action to get aside a deed of lease entered 
into between respondents and the auteur of 
the appelLemts. The respondents, a building 
society, purchased from the auteur of the 
appellants, certain immoveable property situ- 
ated in Montreal for $2,200, and the 'same 
day leased for twelve years to the vendors for 
$4,356.80, payable in 154 payments. This 
lease being transferred to appellants, they 
sought to ^ve it set aside on the ground that 
the Building society had no right to purchase 
the property, that the acquisition was ultra 
vires, that the payments to respondents con- 
sequently iUegflJ, and the appellants could not 
safely continue to make them. — Held that 
under the terms of C. S. L. C. cap. 69, sec. 10 
(1) that the purchase was quito within the 
powers of the society, and judgment con- 
firmed. Lareau & La SoeiitS Permanente de 
Construction Jacques Cartier, 4 L. N. 363, Q. 
B. 1881. 

2. The plaintiff, a building society, had 
advanced money, and in renewal of the loan 
and security therefore, had discounted the 
note on which it sued.The action was contested 
on the ground that the society had no power 
to discount notes. The plaintiff relied upon 
the Act of Quebec, 36 Vic. cap. 78, permitting 
the Society to invest its surplus funds intes 



(1) Every such Society shall by one or more of its 
said rules declare aU and every the interests and 
purposes for which such society is established ; and 
6ta& also in and by such rulesdirect all and every 
the uses and purposes to which the money from time 
to time to be subscribed, paid or given to or for the use 
and benefit of the said society or arising therefrom, 
or in anywise belou^g to the Society, shall be 
appropriated and apphed ; and in what shares and pro- 
portions and under what drcumstanoes any member 
of such Society , or other person, shall become entitled 
to the same, or any part thereof ; But the application 
of such money shall not in anyii^ be repugnant to 
the uses, interests or purposes of such Society or any 
of them to be decUrod as aforesaid ; and all rules 
during their oontinuanoe shall be oompUed with and 
enforced ; and no such moneys as aforesaid shall be 
diverted or misapplied either by the directors or 
the treasurer, or any other officer or member of the 
Society interested therein under such penalty or 
forfeiture as the Society may, by any rule, inflict fat 
such ofibnse. C. S. L. G. Cap. 69, sec. 4. 

Any such society may take and hold any real 
estate or securities thereon bona Me mortgaged as- 
signed or hypothecated to the said Society, either to 
secure the payment of the shares subscribed by its 
members, or to secure the. payment of any loans or 
advances made by or debts aue to such Society, and 
may also proceed on such mortgages, assignments or 
other securitiesforthereoovery of the moneys thereby 
secured either at law, or in equity or otherwise j and 
such society may invest in the names of the President 
and Treasurer for the time being any of its surplus 
fnnds in the stock of anv of the chartered banks or 
other public securities of the Province^and dividends 
interests and proeeeds arising therefrom shall be 
brought to account and appUed to and for the uses of 
he society aoocffding to the rules thereof. Ibid, sec 10. 



aliar in lands, to persons whether sharhoidere 
or not, and on any security personal or real, 
which may be deemed sufiBlcient by the 
Directors of the Society— Held^ reversing the 
judgment of the Court below, that discounting 
notes was not engaging in banking, and was 
within the p»owers so conferred. La Soeieti 
Permanente District dlhervUle d: Bossiier, 4 
L. N. 269, S. C. E. 1881. 

3. To an action for calls on stock by the 
liquidators of an Insurance Company, in liqui- 
dation, the defendant pleaded that he had 
subscribed for 80 shares of the stock of the 
said company, on which he had paid 10 per 
cent, cash. That subsequently at a meeting 
of the shareholders, duly called for that pur- 
pose, it was decided in the interest of the 
Company, to authorize the managing director 
to reduce the capital from a million to two 
hundred and fifty thousand dollars, by accep- 
ting a payment of fifteen per cent on the 
shares, and exchanging them with the share- 
holders for one quarter the number of shares 
fuUy paid up. Tnat defendant agreed to this 
arrangement and after pasring up 15 per cent 
of his shares, making twen^ five per cent 

Said in all, he received from the Managing 
irector twenty paid up shares for the eight 
shares previously held by him ; that he did 
this in good fioith and in pursuance of the 
resolution of the shareholders authorizing it. 
The evidence of the liquidators went to show 
that if the arrangement had been fully car- 
ried out it would have realized a sum suffi- 
cient to pay all the liabilities of the company. 
Heldf that the company, without being spe- 
cially authorized, could not reduce its capital 
nor purchase, nor accept a surrender of its 
shares, and the transaction was therefore 
ultra vires and void. Boss & Fisetj 8 Q. L. B. 
251, S.C. 1882. 

4. The defendant was the holder of 70 
shares in the capital stock of the Canada 
Agricultural Insurance Company. The capital 
stock of the Company was, $1,000,000, of 
which at the time defendant subscribed for 
his stock, 10 per cent had been paid up. In 
February, 1877, the Directors made a subse- 
quent call of 10 per cent, but the Company 
being in difficulties it was resolved to apply 
to Parliament for an act to reduce their capi- 
tal stock to $250,000. As this would take some 
time a resolution was passed that any share- 
holder, having already paid 10 percent, upon 
his stock, should have tne option of paving 15 
per cent more, and might then transfer the 
stock for which he had subcribed to the 
managing Director, who would transfer t<j 
the stockholder one fourth of the amount of 
stock, the same being fully paid up. Money 
was raised sufficient to pay up a certain 
amount of stock which was placed in the 
hands of the Managing Director for this pur 
pose, and nearly one half of the Capital 
Stock of the Company was reduced in con- 
sequence. The plaintim were appointed Assi- 
gnees of the Company under Chap. 38, 41 
via Canada, and proceeded to noUfy the 
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oammnted itockfaoldeny ihml thej would noc 
reoqgniae the trmnsfer so made. HM, that 
a tnuaafivof shares from a stockholder in a 
Joint Stock Company, which is made with 
the object and has the effisct of reducing the j 



UNDUE INFLUENCE— >Sr« ELEC- 
TION LAW, 



Capital Stock of the Campany, is null, and ! USAGE OF TRADE-^Sr* CUSTOM 



all reaohitians of the Campany and of the 
Birectorsy aothoriiing snch transfer, is iUeal 
and miira vtrcs. Bos* ^ Wcrikmgtony 5 L N. 
140, S- C, 18S2. 
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OF TRADE. 



UNIVERSAL LEGATEE— >Srt 
LEGATEE 



5. Petition mider Art. 997 C. C. P. (1) to 
restrain defendants firom acting iUegallyaaa 
corporation mider the name of the Sflrer 
Phone ^^™"*g Company. Plea that defend- 
ants were a prirate association and neyer 
held themselves oat as a corporation to the 
knowledge of the relator. The proof was that | 
they were r^^ilarly organised as a company. | 
The capital was set down as a million divided 
into 10,000 shares, one of the defendants was 
President, another Vice President, another 
Secretary and oth^s Directors; mider the 
oonstitotion and by-laws the stock was to be 
issued to a trustee who was to sign all trans- 
fers and certificates to shareholders ; by Art. 
1 of the constitution, the Company was to be a 
corporation, and by Art. 7 it was to havea oor- 
porato seaL Certificates were issued with the 
corporate seal showing the number of shares 

which each represented. Per Curiam ^The 

Court has no diiBculty in deciding this case. 
The constitution of the Campany shows it to be 
a corporation. It has acorporate seaL It has a 
board of directors with power to make by- 
laws. All these circumstances shew that the 
defendants have assumed to act as a corpora- 
tion and under the Art. in question was 
clearly illegal, and the conclusions of the 
Attorney Greneral should be granted. (1) At- 
iomey General S Dorian, 4 L X. 108, S. C. 
1881. 



(1) In the foUowing cases ; whenever sn^ associa- 
tion cr munberof peraoDs acta as a coipontion with- 
out being l^pally inoGrporated or recpniized ; when- 
ever sDj ooqwntion* public body or Doard, violates 
any of the piovisioDs of the acts by wmch it is 
governed or becomes liable to aferfeitoreof its rights^ 
or does or omits to do acts, the doiiig or omianon of 
which amoonts to a sorrender of its corporate righta^ 
privile^ and franchises, or exercises any power, 
nanchise or privilege which does not belong to it, or 
is not conferred npon it by law : It is the dii^ of 
Her Majesty's Attorney General for Lower Canada to 
prosecnte under Her Migesty's name sach violation 
of the law, whenever he has good reason to believe 
that such lactB can be estabushed by proof in any 
case of public and general interest^ but he is not 
bound to do so in any other case unless sufficient 
security is given to indemnify the government 
agidnst all costs to be incurred upon such proceedings. 



USE AND HABITATION. 



I. BiGBv OP smncT lo sbbu 



6. The defendant and his wife, in August 
1867, sold to one IC , m lot of land on which 
they lived, situated at L'Am^ Gar^im. The 
sale was made subject to the condition of 
allowing the vendors to continue mang the 
land, the house, gardm and orchard, the 
out-housesy bams and stables, to take all the 
wood they required for a single f[re« and the 
pasture of one cow. The vendors continuing 
thus in posaesaaon were to keep tte fence in 
good order, and were not to sell or dc^Mise of 
the ri^t of poasessicn which thev retuned 
without the consent in writing ii Uie pur- 
chaser. Another stipidation was that it they 
left the house and resided elsewhere they 
would lose all the rights they had reserved 
The plaantifi* having obtained judgment 
against the defendant for $46, and costs 
seised these ri|^ts. The purchaser filed oppo- 
sition on the ground, that the rights could 
not be sold without his consent^ but afterwards 
withdrew it, and the defendant filed oppo^- 
tion on the ground, that the rights of use and 
habitation thus reserved by him were msai- 
sissable. Held that the rights in question 
were real rights and having been made trans- 
ferable with the consent of the proprietor 
were not exempt from seisure, and ue seiaurt* 
could only be opposed by the »«-profMn«atre. 
GouUi S Oagnon. 8Q.L.R.2a8SLa R. 
1882. 



USUFRUCT. ^ 

I. Action by usnrRUorrAiiv. 
n. Exemption op. 

III. LlABIUTIBS OP USUFRTTCTFAXT. 

IV. Rights of ownsil 

65. Action by usufructcart. 

7. The plaintiff was the wife of one M. S. 
who died the 30th December, 1875, leaving a 
will by which he constituted the plaintiff leg- 
atee in usufhiot of all his property, if his son 
Thomas, then in the United States, to whom 
he bequeathed the property did not daim it. 
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728 



The work did not claim it and the plaintiff who 
was testamentaiy ezeoutrix took poasession 
of the property including a claim of $700, 
balance of the price of sale of an immoveable 
which had belonged to her late husband. 
The plaintiff sued for this balance in her 
quality of testamentarr executrix and uni* 
versal legatee in usufruct. Plea that the 
plaintiff had no right of action, neither as 
executrix nor as usufructuary legatee, and 
that she had no right to the eigoyment of the 
usufinct nor to institute action on behalf of 
it without first having made an inventory. 
Held, under Art. 463 of the avil Code (1) 
that a usufructuary, either that she is in 
possession of her usufruct or that she has 
made an inventory, cannot by action collect 
and so ei^joy the debts due to the estate. 



(1) The osnfractosiy takes the things in the oon- 
dition in which they sn ; bnt he can only enter into 
the enjoyment of them, eiter having caoaedan inven- 
toiy of the moveable property and a statement of the 
immoveableBy salrject to nis right to be dmwn np^ in 
the presence of or after doe notice given to the pro- 
prietor, nnlesi he is dispensed from doing so by ^ 
act cCttstitatingthe nsnmict. 468 C. C. 



Abeter&mby S Ckaboi, 7 Q. L. R., 371, S. C. 
R.1881. 

IL EXKMFTIONOr 

8. The usufruct of moveable property, 
though declared by the testator to be in*- 
lienable, non assignable and notseisable, may 
be seized in execution of a judgment of sepa- 
ration de corps, condemning me husband to 

ay to hill wife an alimentary allowance. 

eGuire A Huot, 5 L. N. 374, S. C, 1882. 



% 



nL LlABtUTIBBOr USUFRUCTUABT. 

9. The by-law of the City of Quebec con- 
cerning the removal of snow, does not bind 
an usufructuary. Ckfrporation de QtUbee S 
Venner, 9 Q. L. R. 247, K C, 1883. 

IV. RiOHIB OP OWKBR. 

10. The owner of a property, the usufruct 
of which belongs to another, may sell or trans- 
fer the ownership before the death of the 
usufructuary. Labdle Sb VUUneucey 28 L. C. 
J. 254, C. C, 1872. 
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VACANT SUCCESSIONa 

I. FOWBBS OF CUSATOB. 



VENDfriONI EXPONAS. 
I. When allowed, see EXECUTION. 



1886. I'HemaTseU the immoveables and shoiee, I VENDORS AND PURCHASERS— 5^« 



or fltock in mannfacturiiig or financial associations, 
by loUowing the formaliaes established by law for 
Tohmtary lidtations upon the advice of the parties 
interested, present at a meeting convened for that 
pnipose, in the manner prescribMl by the Jadoe. Sach 
sale as respects immoveables cannot be ha^ except 
with the consent ofthehypothecaxy creditors." Q. 48 
Yicty cap. 20y sec. 14. 



VACATION— 5ef TERMS OF COURT. 



VAGRANCY. 

I. Abrbstfob. 

1. An arrest under the Vagrant Act cannot 
be made without warrant, after an interval of 
time following the offense, and where such 
unauthorized arrest was made, the city was 
held liable in damages. Walker dt City of 
Montreal, 4 L N. 215, S. C, 1881. 

II. Imfbisokmbnt. 

2. On an application for a writ of habeas 
corpus. — Heldy that the general rule, that the 
period of imprisonment in pursuance of any 
sentence commences on and from the day of 
passing such sentence does not suffer excep- 
tion where the defendant is allowed to go at 
large aftei^ sentence without bail, and there- 
fore where a defendant was allowed to go at 
large until the term of the sentence had 
expired her commitment subsequently was 
held to be illegal. Oervais Exp., 6 L. N. 116, 
Q. B., 1883. 

3. In a similar case the commitment was 
held good as the term had not expired when 
it was made. Renault Exp,, 6 L. N. 121, Q. B., 
1883. 

ni. Who ARE. 

4. The Art 32-33, Cap. 28, (Can. providing 
for the punishment of vagrants), does not 
apply to the case of a i>er8on using insulting 
luiguage to a passer by. from the window of 
his residence. Poulin i Marcily 5 L. N. 356, 
S. C, 1882. 



VALUATION ROLL-S^tf MUNICIPAL 
CORPORATIONS. 



SALE. 



VARIANCE. 

I. BbTWKEN iNDICTlfENT AKD CONVICTION, Ste 

CRIMINAL LAW. 



VENTE JUDICIAIRE— Sftf SALE. 



VENTILATION. 

I. Nbobssaby to dboidb thb valub of Im- 
PB0VEMBNT8, Set HYPOTHEC. 



VENUE. 

I. In Civil Caabs. 

II. In CsonNAL Cabbs. 

I In Civil Casbs. 

5. In the case of a notarial obligation exe- 
cuted at Montreal — Held, that the rig^t of 
action for the recovery of tJie debt due there- 
under originated at Montreal and not at the 
place where demand of payment had to be 
made. Duehesna;y is LaRoeque, 25 L C. J. 
228, S. C. R., 1880. 

6. Declinatory exception on the ground 
that the contract of hiring was not nmde, as 
alleged, in this Province, but in the Province 
of Ontario, and that the service, which was a 
personal service in Montreal, did not bring 
the defendant before the Court so as to give 
it jurisdiction. The defendant relied on Qosset 
S Robin (1). Per curiam ^^ Qosset A Robin 
was an action pro socio where the service 
depended upon the domicile of the party, 
and it was pretended that in such a case as 
that, were the action was not purely personiJ, 
a« it is here, that the defendants being ab- 
sentees and having their principal place of 
business in Jersey, where their property 
might have been liable to division under the 
judgment of the Court, could be called in by 
advertisement, because they had property in 
Gasp6. Such a case as that is of course 
clearly distinguishable firom this. Here the 
action is purely personal, as required by Art. 
34 of the Code of Procedure, not mixed as it 
was there, and in the terms of the judgment 
in that case leave no doubt of the ground 
upon which it rested. A personal action, 
however^ follows the person, and a personal 
service m Montreal in such a case gives us, 
under Art. 34, jurisdiction over it.'^ Laf ranee 
dt Jackson, 4 L N. 60, S. C, 1881. 

7. Action for assessments in a Mutual In. 
surance Ca In August, 1878, the defendant 



(1) I Dig. 6M»6. 
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VERDICT. 



782 




who resided in Beauport^ in the Distroit of 
Quebec, made application to the Company 
plaintiff, whose head office is at Montreal, to 
be admitted a member. Defendant also sent 
a deposit note and undertook to pay such 
assessments as might to be made, l^e appli- 
cation was accepted and policy issued. On 
being sued at Montreal, defendant declined 
the jurisdiction. Exception dismissed. (1) 
The Mutual Fire Insurance Co. of Jolvette i 
Desrousselletf 4 L. N. 220, S. C, 1881. 

7. To give a ri^t of action in a district 
other than that in which the defendant has 
his domicile, everything which constitutes 
the right of action must have taken place in 
such district, and several actions or causes of 
action belonging to different districts cannot 
be joined in order to bring the defendant 
from the jurisdiction of hu domicile. Ar- 
ehambault & Bolduc, 2 Q, B. R. 110, Q. B., 
df Faueher Sb Brown. 2 Q. B. A. 168, Q. B. 
1881. > 

8. The defendant, domiciled at Three 
Rivers, was summoned to Arthabaska as a 
witness in a case there pending between him 
and the plaintiff, and while in the last men- 
tioned district, was served with process of 
summons ad res commanding him to appear 
before the Court there to answer the suit of 
the plaintiff on a cause of action which arose 
in the district of Three Rivers. He declined 
the jurisdiction, but his declinatory plea was 
rejected, on motion, for informality in his ap- 
pearance, and judgment was rendered against 
nim by default. The defendant then filed 
an opposition to judgment, repeating in sub- 
stance among other matters his plea to the 
jurisdiction. He had previously obtained 
leave to appeal from the interlocutory judg- 
ment dismissuig his declinatory exception, 
but, not proceeding with such appeal was for- 
feited, ueldj reversing the judgment of the 
Superior Court that a witness coming into a 
district in which he is not domicied in obe- 
dience to a writ of subpodna, may, in the ab- 
sence of fraud or bad faith, be validly served 
with a summens ad res to appear before the 
Court of that district. Bruneau d: McCaffrey y 
7 Q. L. R. 364 & 1 Q. B. R. 313, Q. B., 1881. 

9. Appellants, merchants, doing business 
at Montreal, brou^t suit in the Superior 
Court there for recovery of $197.88 as the 
price and value of goods sold and delivered 
to respondent, a trader, doing business at 
lie Verte, in the district of Kamouraska. 
The sale was made thro' a commercial tra- 
veller who visited defendant at He Verte and 
there took an order for the goods in question 
which was forwarded by him to his principcds 
at Montreal, who accepting it, thus filled the 
order and shipped the goods to respondent 
by the carriers chosen by him and according 
to his orders. Held that the right of action 



arose where the order was taken. Gauli & 
Bertrand, 25 L. C. J. 340, Q. B., 1881. 

10. Where a sale of goods takes place in 
one district^ and a written agreement is Al- 
tered into m another district, settixig forth 
such sale, but dated in the district where the 
sale actuallv took place, a right of actkni 
arises in the latter district. Biopelle is Fleuryj 
12 R L. 85, S. C, 1883. 

11. Where a person in Arthabaska sold 
goods for a firm of millers in Ontario, at his 
own risk and without any commission other 
than what he could make over and a^bove the 
mill price, and o^ the arrival of the goods 
they were refused on account of the tenns of 
payment being more onerous than contracted 
for, and the purchaser brought action in 
Arthabaska for the breach against the millen 
in Ontcuio. Held that the action should have 
been dismissed on declinatory exception. 
TouHgny & Wheeler, 9 Q. L. R. 198, S. C. R., 
1883. 

12. Where the action is for damages for 
failure to perform a contract, the debtor may 
be sued at the place where the contract is 
made, though the fieulure to perform occurred 
in another district. Quebec Steamship Co. & 
Morgan, 6 L. N. 324, Q. B. 1883. 

13. Action issued in the district of Quebec 
and served on the defendant at his domicile 
in the district of Aylmer. Defendand filed an 
exception diclinatoire setting up that the 
whole cause of action did not arise at Quebec. 
The original contract, which was for advances 
to get out timber, was made at Quebec. 
It being found advantageous to sell the 
timber in England the parties subse- 
quently agreed that the plaintiff should 
send the timber there to be sold, the plaintiff 
paying the expenses at Quebec and in Eng- 
land. Exception dismissed and leave to appeal 
refused. Conroy & Ross, 6 L. N. 154, Q.B., 1883. 

XL In criminal cases. 

14. The prisoner was convicted at Quebec 
of manslaughter. He, and the deceased, were 
serving on board a British ship and the latter 
died in the districtof Kamouraska, where the 
ship was loading, from usuries inflicted by 
the former on board the ship on the high 
seas. Held (on a reserved case) that as the 
deceased had been hurt upon the sea, and 
the death happened in another district he 
should have been tried there, and not in the 
districtof Quebec, and the conviction was 
wrong. Regina & Moore, 8QL.R.9&11R. 
L. 180, Q B. 1881. 



VERDICT. 



I. In civil cases. 

II. In criminal oases. 

(1) This question is settled as far as Mutoal Insor- !• ^ oiyil oases. 

aaoe Cos. are concerned by Act of Qaebeo, 34 Vict., , ^ r r i «... 

cap. 16, sec. 4, curiously enough not referred to in I^. In an action of damages for mjunei 

the report, thongh passed long previously. Kd. received by being struck by a locomotive ths 
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juiy awarded 95,000, which the court of 
Review set aside on the ground of contribu- 
tory negligence. Held reversing this judg- 
ment that where the verdict of the jury is 
supported by evidence, although such evi- 
denee be in some respects contradicted by 
other testimony, the verdict of the jury 
based on their appreciation of the evidence 
vnll not usuaUy be disturbed. Wilson & The 
Grand Trunk Bailwag Company y 5 L. N. 88, 
Q. B. 1882, and Sn. Ct., 1883. 

II. In conxekoial casbs. 

16. On a charge of burglary only^ the pri- 
soner cannot be convicted of receiving stoleu 
goods, and a verdict imder such circumstances 
will be quashed on writ of error. Laurent A 
Beginaj 1 Q. B. R. 302, Q. B. 1881. 

17. The prisoners were indicted for assault 
with intent to rob. The jury found a verdict 
of assault. A motion in arrest of judgment 
on the part of the prisoners on the ground 
that tmder the indictment they could not be 
convicted of common assault was rejected 
and tiiey were sentenced to three months 
goal at hard labor. Begina A G'NeUj 8 
Q. L. R. 3, Q. B. 1381. 



VESSELS. 

I. LiABiUTT OF FOR Whabfaob, se€ HAR- 
BOR DUES. 



VICE BEDHIBITOIRE— See ACTION 
Redhibitort, SALE wabranty. 



VIOLENCE. 



I. Taking fossbssion bt, tee ACTION en 
b£int£obandb. 



V0L-5ee CRIMINAL LAW, THEFT. 



VOLUNTEERS. 



I. Rights of, 9U MILITIA LAW. 



VOTING. 

I. At XEETnro of shabbholdbbs, see JOINT 
STOCK COMPANIES. 

II. At municipal blbotions, see MUNICIPAL 
CORPORATIONS. 



7S5 



WAIVBR. 



WAREHOUSEMEN. 



•736 



w 



SUMMARY OF TITLES 



PAGES 

WAGES 735 

WAIVER 735 

WARDENS 736 

WAREHOUSEMEN 736 

WARRANT 737 

WARRANTY 737 

WATER COURSES 737 

WEIGHTS AND MEASURES 737 

WHARFAGE 738 



PAGES 

WIFE 73ii 

WILLS 73S 

WITNESSES 745 

WOMEN 745 

WOOD 746 

WOODS AND FORESTS 746 

WORK AND LABOUR 746 

WORKMEN 746 

WRITS 746 



WAGES. 

I. Actions bt bailors for, tee MERCHANT 
SHIPPING. 

II. Of laborers bxempt from skizubb for 
ONE HALF, see EXECUTION, exemption. 

HI. Payable in advance cannot be seized. 

L When an employer has contracted with 
his workman to pay his wages in advance, a 
seizure made at two p. m on the day on 
which the wages are payable mider the 
agreement is inoperative. Geddes dt Doudiei, 
5 L. N., 153 S. C, 1882. 



WAIVER. 



I. What is. 



2. Where action was brought for a month's 
rent under a notarial lease which provided 
that the rent should be paid to the lessor 
'^ at his residence/' and proof waa made that 
notwithstanding the provision of the lease, 
just cited, the lessor had been in the habit of 
calling on the lessee every month and de- 
manding the rent. — Heldy on the authority of 
a judgment of the Cour de Cassation, France, 
that this was a waiver of the provision of the 
lease a that a demand should have been'made 
before bringing the action. Simpson <t Pin- 
sonnault, C. C, 1883. 



WARDENS, — See CHURCH 

DENS. 



WAR- 



WAREHOUSEMEN. 

I. Who ARE. 

3. The Bank, appellant, hel^ two warehouse 
receipts granted by the insolvent to the 
Mechanics' Bank, and transferred to appel- 
lants. The validity of one of these receipts 
was contested on the ground that it appeaured 
that the receipt was given by the insolvent and 
that he was not a warehouseman, and could not 
give such a receipt and keep possession of 
the goods. Heldf that by the Statute 34 Vict, 
cap. 5 Sec. 48 (1) the owner of goods giving a 



[11 Where any psmon ennged in the caUing of 
Goalkeeper, keeper of a wha^ vard, harbor or otaer 
place. warehoiiBBTnan, miller, wharfinger, master of a 
veflael, or onrrier, carer or packer of pook^ or dealer in 
wool, by whom a reoeipt or bill oTladmg mast be 
given in sach capacity as herdn before- mentioned, 
tor cereal iitains, goods, wares or merchandise, any 
saoh receipt or biU of lading, or any ackowledg^* 
ment or certificate intended to answer the poipose 
of sach reoeipt or bill of lading made by sach pexsoo, 
shall be as valid and effbctoal Tor the poipoaes of this 
Act, as if the person mddug snch receipt, acknonr- 
ledgement^ or certificate, or oill of lading and the 
owner or person entitled to receive saoh Gerealgntios, 
goods, wares, or merchandize were not one and the 
aame peiaon, and in the case of the cniing and pack- 
ing ofpork a receipt for h(K& shall i^pklo the pork 
made ntim sach h<^. C. S4 Vic. Gap. K, Sec. 48. 



•737 WBIGH^S AND MBASUEES. 

warehoQse receipt to a warehousemaii is put 
in the same position as any other warehouse- 
man so doing, and that under sec. 5, the bank 
does not forfeit Its right of pledge by not 
selling the goods within six months. Molson^g 
Bank is Xonotiif. 2 Q. B. R. 182, & 5 L. N. 263, 
Q. B. 1881. 
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WABRANT. 
I. Arrbst without, 9u arrest. 



WARRANTY. 

I. With sale of timber licenses, %tt TIM- 
B£lv. 



WATER COURSES. 



I. Obotruotiojc of 9€€ SERVITUDES. 



WEIGHTS AND MEASURES. 

I. AOT RBSPEOTINO AMBNDBDy 9tt C. 47 VlOT.^ 

CAP. 36, C. 4849 Vict., cap. 64. 

II. FiRBWOOD. 

III. Mbaburbmbnt of stone. 
rv. ToiSE. 

II. FiRBWOOD. 

4. In a contestation as to the q^uantity of 
firewood delivered by the plaintiff to the 
defendants. — Htldy that the English foot by 
the weights and measures' Act is the standard 
for measuring the cord, in the absence of any 
agreement. Canadian Comer & Sulphur Cb., 
S Marion Co., 4 L. N. 356, S. C. R., 1881. 

ni. MSASUREMBNT OF StONB. 

5. The question was whether the measure- 
ment of the macadam or stone should be before 
or after it was broken. Heldf that although the 
general practice was to measure it after it was 
broken, yet the circumstances mi^^t lead to a 
different inference, and as the only reliable 
measurement in this case was made before 
the stone was broken, and the matter was 
determined in favor of that measurement by 
the inspector named under the terms of the 
contract, on value of the work, the contractor 
agreed by that measurement. La Cie du 
^iemin maeadamisi A Bae, 7 L. N. 307, Q. B., 
1884. 

rv. ToiSB. 

6. In an action for a balance due on con- 



tract to deliver stone. — Held, that the ioiae 
was a French measure and contained 261^ 
cubic feet. Trudeau & The South Eastern 
Railway Co,, 5 L. N. 203, S. C, 1882. 



WHARFAGE. 

I. Right TO, see HARBOR DUES. 



WIFE. 



I. Contracts bt on behalf of Husband, see 
MARRIAGE CONTRACTS, Transfer. 

II. RiOHTS OF UNDER MaRRIAGE CoNTRAOT 

BXOI.UDING Community, see MARRIGE CON- 
TRACTS. 



WILLS. 

I. Capacity of Testator. 

II. Error in namb of Legatee. 

III. Evidence concerning. 

rv. Evidence of Sanity of Testator. 
V. Execution of. 
VL Form of. 

VII. Interpretation of. 

VIII. LiABiUTY of Legatee. 

IX. Prohibition to aubnatf.. 

X. Proof of. 

XI. Registration of. 

XII. Representation. 

XIII. Revocation of. 

I. Capacity OF TESTATOR. 

7. In an action by the plaintiff, as legatee, 
against the heirs of the late B. S., to recover 
the amount of the legacy and which the 
defendants contested, it appeared that the 
testatrix lived in a solitary way, her surroun- 
dings being indicative of extreme poverty, 
although she was at the time possessed of 
considerable means. While she was eccentric 
in many respects, her faculties were neverthe- 
less sufficiently clear to enable her to man- 
age her own affidrs up to the time of her 
death. She had no relation nearer than 
nephews ftom whom she had been estranged. 
She left the half of her estate to a university, 
in pursuance of a preconceived intention to 
devote it to charitable purposes, and it was 
proved that she clearly understood what she 
was doing and the use to which the legacy 
was to be applied. — ffeld^ that under the cir- 
cumstances mere eccentncity of conduct, not 
indicative of permanent mental disorder, 
would not invaUdate the will. Eoyal Institu- 
tion for the advancement of learning S Scott, 
26 L. C. J. 247, & 5 L. N. 375 S. C, 1882. 

8. P. L., executor under the will of the late 
W. R. sued W. C. A., curator of the estate of 
W. R during the lunacy of the latter, to 
compel W. ^ A. to hand over the estate to 
him as executor. After preUminaiy proceed 
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ingB hftd been taken, E. R. (the appeUant) 
mo?ed to intenrene, and have W. K's last 
will Bet aside, on the ground that it 
had been executed under pressure by D. J 
M. W. R's wife, and whose favor the mil was 
made, while the testator was of unsound 
mind. The appellant claimed and proved 
that D. J. M. was not the legal wife of W. R. 
she having another husband living at the 
time the second marriage was contracted. 
W. R. who was a master pilot died in 1881, 
having made a will two years previously. His 
estate was valued at about $16,000. On the 
4th of October.l878,W.R. made a will by which 
he bequeated $4,000 and all his household 
furniture and effects to his wife J. M., $2,000 
to his niece £. R., $4,000 to F. S. for charit- 
able purposes, and the remainder of his 
estate to his brothers, nephews and nieces 
in eoual shares. On the 8th of the same 
montn he made another will before the same 
notary, leaving $800 to his wife J. M., $400 to 
each of his nieces M. and E. R., and $400 to 
his brother, with reversion to the nieces if 
not claimed within a year, and the remainder 
toE.R. On the 27th November, 1878, W. R. 
made another, which is the sulpect of the 
pi^sent litigation, and by which he revoked 
his former wills and gave $2,000 to F. 8. to 
the poor of the parish of St Roch., and the 
remainder of lus property to his " beloved 
wife J. M." On the 10th January^ following. 
W. R. was interdicted as a maniac, and a 
curator appointed to his estate. He remained 
in an asylum until December, 1870, then he 
was released, and lived until his death with 
his wife J. R., sister of the appellant. (1) J7e^ 
(reversing the judgments of Uie courts below) 
that the proper inference to be drawn from 
sdl the evidence as to the mental capacity of 
the testator to make the will of the 2l8t No- 
vember, was that the testator at the date of 
the making of the wiU, was of unsound mind. 
Russel & Lefran^oiSf 8 S. C. Rep. 335, Su, Ct 
1883. 

9. That, as it appeared that the only con- 
sideration of the testator's liberality to J. M. 
was that he supposed her to be '' my beloved 
wife Jutie Morm," whilst at that time J. M. 
was in fact the lawful wife of another man, 
the universal beouest to J. M. was void, 
through error and ndse cause. lb- 

10 That it is the duty of an Appellate Court 
to review the conclusion arrivea at by the 
courts, whose judgments are appealed from 
upon a question of &ct, when such judgments 
do not turn upon the responsibility of any of 
the witnesses, but upon the proper conclu* 
sion to be drawn frt)m all the evidence in the 
case. (2) Ih. 



[1] 2 Q. B. R. 246. 



m jk|o|ioatiQn for leave, to appeal to Privy Ocnm- 
silrBftiBeGL 



II. SbBOK Vf KAKS OF LBOATBS. 

II The defendants were sued nnder liie 
win of the late Miss U for £250 legacy 
bequethed the pluntiff,whone christian names 
were Henry IL. under the names G^eorge 
Henry. Plamtiff claimed tJiat this must have 
been intended for him as the testatrix knew 
that Geoige Henry had died some years pre- 
viously and was in &ct described as dead in 
another part of the will. This George Henry 
was &ther of plainti£f and testatrix knew 
them both by the names of Henry. — Hddfot 
plaintiff. Lane & Taylor. 4 L. N. 386, S. C. 
1881. 

III. EVIDBNOB OOirCBRNlNG.. 

12. All testamentary depositians must be 
reduced to writing, and no parole evidence 
will be received, not even of the witnesses to 
the deed, nor of the notary who drew it, to 
anything thereto or to make any changes 
therein, under pretence of obscurity or of 
omissions, nor to explain what is contained 
therein, nor what was agreed upon at the 
time it was made, but evidence may, never- 
theless, be admitted of the condition of the 
testator or of his relationship to the legatees, 
or of the value of his succession with relation 
to the legacy^ or of the custom of the County 
where he resided. DeSalaberry d: Faribaultj 
11 R. L. 621, S. C. 1882. 

IV . EviDBNOB OF &AKnV OF TBSTaTOB. 

13. Action to set aside awUl. Evidence ae 
to sanity or otherwise considered, and will 
maintained. Russell d: LefranpoiSf 5 L. N. 
81,Q. B. 1882. 

I. EXBOUTION OF. 

14. llie legacy was made in the fblloirnig 
terms : " Je donne et ligue, en otitre, d la^ie 
Dame L, S., ^ouse du dit Jf. 2/., la aomme 
de $10,000, cours aeiuelf qui lui sera payie 
par man ISgataire univeradj ci-tgfr^ nommSj 
dans le cours dune ann4e^ d compter de mon 
d^hs^ et sans intirit jusqu^au moment de 
V6eh4ance comme suit : $4,O0O en parts de la 
SociSti de Construction Gcmadiennt de Mont- 
rSalf $1,(KX) en parts de la Banque Jaeques 
Cdrtier, $4,000 en parts de la Banque du 
PeuplCj $500 en parts de la Banque ^Moche- 
lagaj et $500 en obligations sotoableede edles 
qui se trouf>eront dans ma succession am mo- 
ment de mon dfehs ou en argent^ au choiz de 
mon dSUgataire unioerseh HM, that auoh 
legacy was validly discharged by tlie tnnafer 
to the legatee of the shares thereon indicated 
at their nominal value, and the universal 
legatee was not bound to pay to the parti* 
cular legatee the difference between their 
nominal and real value, but that the unIve^ 
sal legatee was bound to pay over to the par- 
ticulEu* legatee in bank shares or money, and 
if there were not sufficient bank shares in the 
smecession for that purpose, to ooiaplete tibe 
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legacy in money. DeSalaberry dt Fa/ribaialt, 
11 R. L. 621, 8. C, 1882. 

15. Where an estate was devised to A., in 
trusty with power to divide among A's children 
in sach proportion as A. should appoint by 
his willy and in default of such appoint- 
ment the estate to go to the children share 
and share aUke. Heldj that an appointment 
by will to certain of the children to the entire 
exclusion of one or more was a valid exer- 
cise of the power. Abbott A Me Gibbon. 7 
L. N. 179, A 28 L. C. J. 120, Q. B. 1884., i 8 
L. N. 267, P. C, 1885. 

VI. FOBM OF. 

16. To an action for a legacy against the heirs 
of the late B. S. who made no dLsposition by 
her will, of the residue of her estate, it was 
pleaded inter alia that the original of the will 
was not entirely in the hand writing of the 
instrumenting notary, but that, on the contra- 
ry, the principal part of it was not in the hand 
writing of either of the notaries. Held that 
it was not necessary to be in the hand writ- 
ing of the notary ; that it was sufficient that 
it he read to tiie testator by one of the no- 
taries in the presence of the other, signed by 
the testator in the presence of bo^ notaries. 
Roffol Inetiiutian for the adoaneement of 
Imming A Seott, 26 L. C. J. 247, 8. C, 1882. 

VII. Intbbprbtation of. 

17. A legacy to a person and her children 
bom and to be bom of her marriage was valid 
even as regards children bom of that mar- 
riage, that were neither bom nor conceived 
at the time of the death of the testator. Oup' 
plee 4k Martin, 5 L. N. 428, a C, 1881. 

18. RespondiantB obtained judgment against 
the maker and endorser of certain promisso- 
ry notes drawn by E. H. C. L., and endorsed by 
H. L. in his quaJity of executor to the last 
will and testament of his deceased wife H. 
M. mother of said £. H. C. L., the amount 
being for $8963.83, besides interest and costs. 
On this, the bank sued out a writ of execu- 
tion and under it seiied certain properties 
to the estate of H. M. The children of H. M. 
made an opposition to this seizure claiming 
the property as theirs under their mother's 
wiUf which besides constituting them univer- 
sal legatees, provided that the properties 
should be tneeasible and insaisietdbUf and not 
liable for any debts created by the said 
H. L. nor for any debts created by the testa- 
trix herself under her own signature. They 
therefore concluded for the nullity of the 
seisure. On a contestation by the bank, the 
judgment dismissing the opposition was con- 
firmed in appeal on the ground that the pro- 
perty was liable for the debts so created. 
Liammis & Molson^e Bank. 26 L. G. J. 271, 
(^B.,18a2. 

20i But J7eltf in Supreme GonrtyOvwruling 
tiiBB judgment, tiubt the endoraements were 



not authorised by the will and that the clause 
in the will exempting the property of the 
testatrix from execution is valid and must be 

fiven effect to, lb. 10 S. 0. Bep. 526, Su. Ct, 
883. 

21. A wife commune en biens constituted 
bv will her husband her universal legatee 
charging him to return her real estate either 
by donation entre vifs or by ¥nll, to such of 
her children or grand-children as he might 
select, subject to such charges as he might 
impose. The husband, by his will, without 
referring to his wife's will, ajppointed three of 
his grand-children his umversal legatees, 
and substituted to them some of his grand- 
children. — Held, that this was a valid exer- 
cise of the power conferred on him by the 
wife's will,great grand-children being included 
in grand-cmldreoi, and the husband moreover 
having power to impose charges. Roy db Pi- 
neau, 6 L. N. 10, Q. B., 1882. 

22. Where a property was bequeathed to a 
legatee on condition that he should pay to 
the executors a certain sum of money within 
five vears after the death of the testator, and 
the legatee failed to pay the said sum ; held 
that the legacy lapsed, notwithstanding that 
the legatee was abeent at the time of the tes- 
tator's death and for more than five years 
afterward. Leslie 6: Leslie, 7 L. N. 95 8. C. R., 
1883. 

23. A similar judgment to that already noted 
(1 ) arising out of the same will and rendered in 
the Supericn* Court (2) and confirmed in appeal 
(3) was finaUy reversed in Supreme Court. 
1883 (4). 

VIII. LUBIUTT OF LKOATBE. 

24. On the 30th April, 1869, H. S., beins 
indebted to J. P., ui the sum of £3,000 
granted a hypothec on certain real estate 
which he owned in the city of Montreal On 
28th June, 1870, H. a made his will in which 
the following clause is to be found : ''That 
all my just debts, fbneral and testamentary 
expenses be paid oy my executors hereinafter 
named as soon as possible after my death." 
By another clause he left to W. H. in usu- 
fruct, and to his children in property, the 
said immoveables which had been hypothe- 
cated to secure the said debt of $3,000. In 
1879, H. S. died, and a suit was brought 
against the representative of his estate to 
recover this sum of $3,000 and interest Held 
( — Reversing the judgment of the Court of 
the Queen's Bench.) (5^ That the direction by 
the testator to pi^ aU nis debts included the 



LI] I. Dig. 747^4. 
[2] 4 L. N. 86. 
[8] 5 L. N. 864. 
[4] Umeported. 
(5) 5L.K. 148. 
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debt of ^,000 secured by the hypothec. 
ffarrington d: Corse. 9 S. C. Bep. 412 & 28 
L. C. J. 139. So. Ct. 1883. 

[X. Prohibition to aubnate. 

25. A clause of insaUUsable m a win, does 
not exempt the legacy from seizure for ali- 
mentary provision for the le^tee and his 
family. D^andS Demoieres, 4 L. N. 40, S. C, 
1881. 

26. The plaintiff having obtained judgment 
a^iinst the defendant for a commerciiJ debt 
seized inter alia two immoveables. The defen- 
dant opposed, setting up that the property 
was inalienable by the will of their fatheri who 
died in 1857. The clause of the will relied on 
was as follows : ^^Jent donne par mon pr4- 
^^ sent testament que la jouissance et les reve- 
'* ntw de mes diies propriMs et r^gle que mes 
'' dits enfants nepourrant aucun^nent vendre 
" ni engager en aucune manih'e mes dites pro- 
"priit^y d peine d^itre, ceux de mes dits en- 
'* fonts qui voudraient contrevenir d eette eon- 
'' dition, privA de tout h^nifice dans ma sue- 
^^ eessionr Plaintiff contested the opposition 
on the ground that as the prohiDition to 
alienate did not contain a substitution, it 
could not avail, and, moreover, on the ground 
that the testator had only disposed of the 
usufruct of the property. The plaintiff relied 
on Benaud ds QuiUet dit Tourangeau (1). 
— Heldf distinguishing the case from Benaud 
Jt Tourangeau, that under the law before 
the Code, a prohibition to alienate imposed 
under penalty of a forfeiture of the property 
given, cannot be deemed a nudum prescript 
tum, and effect must be given to it according 
to the will of the testator. Bourget d: Blan- 
chord, 7 Q. L. R. 322, S. S. 1881. 

X. Proof OF. 

Whereas a considerable number of wills have been 
received withoat the required mention, respecting 
the reading and signature reqniibd by article 84S or 
the Civil Code, to the great loss of the parties inter- 
ested. Therefore Her Miy'esty by and with the 
advice and consent of the Legislatare of Quebec, 
enacts as follows : 

Every authentic will, received before two notaries, 
or one notary and two witnesses, without there being 
mentioned in the deed that the testator signed, in 
the presence of the notaries, or of the notary and the 
witnesses, and with them, or has in the presence of 
the notaries or the notary and the witnesses, decla- 
red that he was unable to sign after the deed had 
been read over to him by oae of tibe notaries, in the 
presence of the other, or of the notary in presence of 
the witnesses up to the time of commg into force of 
this act, sball he considered authentic and valid, 
notwithstanding this want of mention in the same 
manner as if mention thereof had been made in the 
deed, provided, however, that the formalities, which 
should have been mentioned, as having been com- 
plied with, have been carriea out. Q. 47 Vict., cap. 
88. sect. 1. 

xhe provisions of this act shall not affbct pending 
cases. Sec. 2. This act shall come into force on the 
day of its sanction. Sec. 8. 



a] I. Dgi. 1828-109. 



XI. Rboistration OP. 

27. A imiversal legatee under a will is 
seized of the property though ihe will be not 
registered. Ethier A Paquette, 12 R. L. 184, 
S. C. 1882.. 

XXL Rrpbbsentation. 

28. Per curiam. — ^The question in this case 
is as to the will of M. G., defendant's wife, 
deceased. In 1866, she left to her nephew, 
Z. G., and at his death, without children, to his 
brothers idive at his death. The Ugataire Z. 
died a few days before the testatrix. The 
expression of the testatrix is "finstiiue Z. 0.j 
mon neoeu, mon Ugataire unioerseL'^ She 
goes on to prohibit his willing or disposing of 
the legacy excent lo descendants ; and if he 
die without children, the said» property to 
"retoumer d ses frires alors vioant, seule- 
meni.'^ On the death of M. G., the plaintiff 
claimed as if eadiueiii was to be helcf on the 
legacy to Z., and that the caducity of the 
institution of Z. drew with it tiie cadudiU of 
the substitution attached to the inatitution. 
The plaintiff sued defendant ^n p^H^um tPh4- 
ridiUf, claiming that he (plaintiff) in right of 
his mother, h^f-sister of M. G., was entitled 
to an account of her hirSditd from defendant, 
and to give plaintiff his share ; as if the will 
of ^ G. was eadue. The intervenanta claim- 
ing to be the only two brothers of Z., who is 
dead and left no children, say that JiTs will 
has not become eaduc, that it operates in 
their Ukvor, that they have sold their rights 
as legatees to the defendant, with warranty, 
so they have interest (they say) to defend 
defendant, and to intervene for &e purpose. 
In April, 1881, the Court of Iberville nudn- 
tained the intervention and dismissed the 
principal action. Its first consid^ont is that 
it appears by the will of M. G. that she in- 
tended that the intervenans should take^ if 
Z., her first-named Ugataire unioerself died 
without children. Then it finds that Z. hav- 
ing died without children, though before the 
death of the testatrix, tiie intervenans are 
Ugataires suhstiiuis, ou Ugataires subordon- 
nis par lefait du dieis de Z. The intervenans 
claim that the will of M. may be held as if it 
read to Z., or to his brothers if he died leav- 
ing no children. The judgment of the Court 
below finds support by the law books. Touil- 
lier, tom. 5, No. 794 may be cited ; and though 
the law of England is for nothing in this case, 
it agrees with that supported oy TouUlier. 
(See Jarman on Wills, ch. 50, voL 2). Judg- 
ment confirmed. Teiu v. Menard, S. C. R , 1 882. 

XIII. Rbvooation of. 

29. Action by the plaintiff as a special 
legatee under the will of the late A. F. 
against the defendant, a curator to the estate 
of the testator, and praying for an account 
The testator's property at the time of his 
death consisted m three seigniories, Rivi^ 
du Loup, Madawaska and TeSusconata. He 
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had eight children, the first two by an Indian 
woman (whom tne defendants pretended 
were ille^timate) and the other six by a 
white woman whom he had never married. 
The bulk of the property, by tiie will, was 
bequeathed to the sons of whom there were 
four^ and special legatees to the daughters. 
Subsequently to the making of the will, the 
testator received an offer of £15,000, for the 
woodland seigniories, which he had supposed 
to be worth only some £1500 or £2000, and 
being in debt to a large amount and much in 
need of money he sold. With the money he 
paid ofi a considerable portion of his indebted- 
ness and the balance he invested in mort- 
gages on real estate at interest for the bene- 
St of his children. On behalf of the defendants 
it was contended that this sale had the effect 
of revoking the will. Beld, that under the 
old law previous to the Code (1) the sale 
under the circumstances in which it was made 
had not the effect of defeating the legacy of 
the seigniories to the plaintiff and his co- 
legatees, and that they nad a right to claim 
the £9600 mentioned in the declaration as 
the proceeds of the sale, and as representing 
the said seigniories. Fr<uer & Pouliotf 7 Q. 
L. R. 148, S. C. 1881. 



WITNESSES -5ee EVIDENCE, PRO- 
CEDURE, BNQUBTE. 

I. Rule for oontbhpt aoaikst. 

30. On a rule for contempt against witnesses 
it was said that the form asking that the^ 
**he imprisoned until they have given evi- 
dence'' was wrong as they would, in that case, 
have to give evidence in gaol for which there 
was no provision, or stay there for ever. Fair 
d: Oassas, 4 L. N. 102, S. C. R. 1881. 



WOMEN. 

I. PowEBSOF, see MARRIAGE- 

n. Pbotrotion oWfSeo CRIMINAL LAW, 

OFFKNGBB AGAINST THB PBBSON. 



(1) Eveiy alienation by the testator of the right of 
ownership m the thing oeqaeathed, even in a case 
of neoeanrey or by forced means, or with ri^ht of 
redemption reserved or by exchange, carries with it, 
nnlees ne has otherwise provided, a revocation of the 
will or legacy for idl that has been thus disposed o( 
eventiiooghifit werevolnntary the alienation be 
void. mC.C. 



WOOD. 

I. Ownership aftbr cutting, see OWNER- 
SHIP. 



WOODS AND FORESTS. 

1. Planting of trbes, see Q. 45 Vio. oaf. 13. 
II. Peoteotion of. 

Section 2 of the Art. 84 Vict., cap. 17, is repealed 
and replaced by the following : 

2. No person shall in the rorest or at a distance of 
less than one mile from a forest set fire toi or cause 
to bum, any pile of wood, brushes or brusnwood or 
any tree, snruD or other plant, at any period during 
the year. It, however shall be permined for the pur- 
pose of clearing lands at any time, between the nnt 
of July and the first of September, in each year. 

2. This Act sbaU come mto force on the day of its 
sanction. Q. 45 Vict. cap. 19, and Q. 46 Vict. cap. 
10. 



WOEK AND LABOR. 

I. AoTioN FOR, see ACTION. 

n. Hire of see HtRE, LESSOR & LESSEE 



WORKMEN. 

I. Wages OF exempt from seizure to one 
HALF, see EXECUTION, Exemption. 

II. LiABiLiTT OF, see MASTER & SERVANT. 



WRITS. 

I. Amendment of, see PROCEDURE. 

II. Issue of in urgent oases. 

III. Of POSSESSION, «ee POSSESSION. 

rV. Of PEOTEOTION. 

n. Issue of in urgent oases. 

The foUawinff article is added to the said Oode, 
after article 407. 

** 467a. In cases of capias, attachment beforo judg- 
ment, attachment fiff rent, conservatoiy attachment 
and in all cases of uigency, the suit may be issued 
outside office homsy and without having judicial 
stamps be deposited with office iaraing the suit, who 
is bound to affix the judicial stamps upon the fiat as 
Boon as possible." Q. 48 Yio. cap. 20, sec. 7. 

rV. Of protection. 

30. A writ ofproteotion will not be granted to 
protect the deiendant in a civil proceeding. (1 ) 
Bus S Charland, 12 R. L. 608, S. C. 1884. 

[1] In appeal. 
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